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IN  GENERAL 

3624  Proceeding,  nature 

Uandamus  is  a  common  law  action1  and  is  governed  by  the 

e  roles  as  are  actions  at  law.'  This  proceeding*  either  origi- 

nal  or  appellate.    It  is  an  exercise  of  supervisory  J°^«*" 

aI11,  ig  ta  ita  nature  appellate  when  mandamus  issues  to  direct  he 
,,.tion  of  a  Legal  tribunal  in  its  course  of  Jul  tee.  I  d  such  case  he 
^Hperate^upo  the  official  position  of  the  JUd.e  and  reaches 
whatever  person  is  at  the  time  being  in  that  position.    In  other 


i  People  v.  Busse,  847  QL  333, 
338  (1910);  McBane  v.  People,  50 
111.  503.  507  (1869);  West  Chicago 
Street  K.  Co.  v.  People,  ^14  111.  9, 
14    (1905). 


2  People  v.  Crabb,  150  III.  155, 
1G4  (1895);  Sec.  4,  c.  87,  Hur.l'a 
Stat.   1909,  p.   1404. 
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eases  mandamus  is  generally,  if  not  always,  an  exercise  of  original 
jurisdiction,  and  reaches  alone  the  person  to  whom  the  writ  is 
directed.3 

SG25  Law  governing,  supreme  court 

The  mandamus  statute  of  Illinois  has  no  application  to  its 
supreme  court.4 

3626  Right,  nature 

A  writ  of  mandamus  is  not  a  writ  of  right.5  The  -writ  should 
issue  only  where  there  is  a  clear  right  to  it  in  view  of  all  the 
existing  facts  and  with  due  regard  to  the  consequences  which  may 
result,  regardless  of  the  court  to  which  the  application  is  mad.' ;  ■ 
and  where  the  respondent  owes  a  dear  legal  duty  to  perform  the 
act  sought  to  he  enforced.7  A  right  which  is  doubtful  <>r  uncer- 
tain cannot  be  enforced  by  mandamus.6  Mandamus  is  not  an 
appropriate  remedy  to  enforce  contractual  relations.0 

3627  Property  right 

Mandamus  is  an  appropriate  remedy  to  enforce  a  valuable 
property  right.10 

3628  Public  right,  estoppel 

A  relator  in  his  capacity  as  a  citizen  cannot  bring  ma mlauius 
to  protect  a  lost  public  right  or  one  against  which  the  public  is 
estopped.11 

3629  Duty,  nature 

Mandamus  is  allowed  to  compel  the  performance  of  some  duty 
owing  to  an  individual  or  to  the  public.  It  must  be  specific  in 
its  nature  and  of  such  a  character  that  the  court  can  prescribe 

3  People   v.   Bacon,   18    Mich.   247,  R.    Co.,    241    111.     171.    481     (] 

253  (18(59).  People  v.   Dunlap,  248   111.    154,    157 

*  People  v.  Haas,  239  111.  320,  321  (1911). 

(1909).  s  people   v.    Henry,    236    111.    124, 

5  People    v.    Rock    Island     (City),  127   (1908). 

215  111.  488,  493,  496   (1905);   Peo-  "Chicago  v.  Chicago  Tel.  Co.,  "30 

pie     v.     Olsen,     215     111.     620,     622  HI.  157,   lfil    (1907). 

(1905).  io  Van  Dorn  v.  Anderson,  219  III 

«Kenneally    v.    Chicago,    220    111.  32,  39   (1905). 

485,503,504  (1906).  "  People   v.    Rock    Island    (City), 

7  People  v.  Rose,  211   111.  252,  254  215   111.  493,  495. 
(1904);    People    v.    Illinois   Central 
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a  definite  act  or  series  of  aets  which  will  constitute  a  P**™""" 
of  the  duty  so  that  the  respondent  may  know  what  he  is  obliged 
to  do  and"  may  do  the  act  required,  end  the  court  .nay  know 
that  the  act  has  been  performed  and  may  enforce  its  perform- 
ance.12 

3630  Public  duty 

The  duties  of  a  public  officer  are  derived  from  the  office  and 
the  statute  or  constitution  creating  it,  and  do  not  depend  upon 

"  The  performance  of  public  duties  by  public  officers  cannot  be 
enforced  bv  mandamus  except  where  a  specific  right  ,s  involved 
which  is  not  possessed  by  citizens  generally  «  and  the  official  act 
or  dutv  is  ministerial  in  its  nature.15 

The  writ  will  generally  lie  to  enforce  the  performance  of  a 
specific  act  which  inferior  officers  are  bound  to  perform  withont 
the  exercise  of  common  discretion;  but  the  writ  will  not  lie  to 
compel  the  performance  of  an  act  in  a  particular  manner  the  per- 
formance of  which  dependa  apon  the  exeraae  of  judgmen t  and 
discretion,  anleaa  there  is  a  refnaal  to  act  at  all,  or  there  is  fraud 
in  the  exercise  of  such  discretion.16 

3631  Statutory  duty 

The  performance  of  statutory  duties  which  are  in  the  nature 
of  mere  ministerial  acts  may  be  coerced  by  mandamus." 

SPECIFIC  ACTS  AND  DUTIES 

3632  Appeal 

The  granting  or  the  refusing  of  an  appeal  cannot  be  compelled 
by   mandamus   when    the   order   is   final   and   reviewable   upon 


error. 


3633  Appeal  bond 

Mandamus  is  appropriate  to  compel  the  approval  of  an  appeal 
bond  by  clerk  or  judge  of  the  court.19 

JS EffiS  V-  DUDDe'  219  I,L  346'        » S»5  - ^™"n- 

/wr McCul,0Ugh' " I1L  tTifltf?a^  1»  Mien.  6 

.ir^W!^1"'61"''  157  M'Ch'  ^-Drainage  Comnnissionera  v.  Mc 
51?i  Van  Dor°»  v.  Anderson,  219  111.  Xulta,  242  !ll.  461,  463,  468  (1909). 
36. 
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3634  Appropriation,  unconstitutional 

The  board  of  supervisors  will  not  be  compelled  by  mandamus 
to  make  an  unconstitutional  appropriation.20 

3635  Bill  of  exceptions 

A  judge  who  refuses  to  examine  a  bill  of  exceptions  may  be 
compelled  to  do  so  by  mandamus.21 

3636  Bridge,  restoring 

If  in  the  necessary  dredging  of  a  drain,  a  bridge  upon  a  high- 
way is  removed,  it  is  the  duty,  under  the  Farm  Drainage  act, 
of  the  drainage  and  not  the  highway  commissioners  to  rebuild, 
or  to  restore  the  bridge  and  highway  lo  the  condition  they  were 
in  before  the  removal  of  the  bridge;  and  in  ease  the  drainage 
commissioners  refuse  to  perform  that  duty,  they  may  be  coer 
so  to  do  by  mandamus,  and  if  necessary  they  may  be  coerced  to 
levy  a  special  assessment  to  pay  the  cost  of  building  and  restoring 
the  bridge  and  highway.22 

3637  Change  of  venue 

The  granting  of  a  change  of  venue  cannot  be  compelled  by 
mandamus  where  the  judge  does  not  absolutely  refuse  to  hear 
and  decide  a  motion  for  the  change,  but  merely  refuses  to  grant 
it.23 

3638  Civil  service  commissioners'  action 

The  action  of  a  civil  service  commission  based  upon  the  rec- 
ommendation of  a  trial  board  is  not  reviewable  on  writ  of 
mandamus.24 

3639  Civil  service  promotional  examination 

Civil  service  commissioners  may  be  compelled  by  mandamus 
to  hold  a  promotional  examination  for  the  purpose  of  filling  a 
vacancy  in  an  office,  when  it  is  their  legal  duty  to  do  so.25 

20  Board    of    Supervisors    v.    Peo-  Mich.  33   (1909);  People  v.  McBob- 

nle    ?22  111    9    11   (1906).  erts,  100  111.  458,  461   (1881);   Peo- 

2i  People  v.  Chetlain,  219  111.  248.  pie  v.  Church,  103  111.  App.  132,  135 

264   (1906).  (1902). 

22  Highway       Commissioners       v.  24  People  v.  Chicago,  234  111.  410. 

Lake  Fork  Drainage  District,  240  111.  420,  421   (1908). 

388,  390  (1910).  25  People    v.    Errant,    229    111.    56 

23Lyle  v.  Cass  Circuit  Judge,  157  (1907). 
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3640  Corporate  duties 

A  corporation  which  accepts  a  franchise  involving  as  a  condi- 
tion of  the  grant  the  performance  of  acts  in  the  nature  of  duties 
or  services  owing  to  the  public  as  distinguished  from  duties  pri- 
marily owing  to  a  municipality,  may  be  compelled  by  mandamus 
to  perform  the  duties  so  enjoined;  but  a  corporation  which 
merely  obtains  a  grant  or  privilege  from  a  municipality  in  the 
nature  of  a  license,  the  relation  between  the  corporation  and  the 
municipality  is  contractual  and  performance  of  duties  there- 
under cannot  be  compelled  by  mandamus.2G 

A  member  of  a  private  corporation  may  enforce  his  privilege 
of  membership  therein  by  mandamus,  although  no  pecuniary  in- 
terest is  involved.-7  A  private  corporation  cannot  be  compelled 
by  mandamus  to  perform  its  obligations  resting  in  contract  with 
an  individual  and  not  a  member  of  it.28 

3641  Criminal  laws;  liquor  law,  enforcement 

Mandamus  is  inappropriate  if  it  involves  the  general  enforce- 
ment of  a  criminal  law  and  an  interference  with  the  discretionary 
executive  powers  of  an  officer  which  are  not  grossly  and  mani- 
festly abused,  although  the  remedy  may  be  sought  to  compel  the 
performance  of  a  specific  duty  when  the  enforcement  of  such  a 
duty  would  not  accomplish  the  true  object  of  the  proceeding.29 

3642  Ditches,  deepening,  etc. 

Mandamus  is  appropriate  to  compel  drainage  commissioners  to 
deepen  and  widen  ditches  in  order  to  properly  drain  a  person's 

land.30 

3643  Drainage  assessment 

The  duty  of  drain  commissioners  to  petition  for  an  assessment 
is  discretionary  and  can  only  be  enforced  by  mandamus  when 
it  is  made  to  appear  that  their  refusal  to  become  petitioners  is 
arbitrary  and  amounts  to  a  fraud,  or  is  the  result  of  a  motive  to 
accomplish  their  own  personal  ends.31 

so  Chicago  v.  Chicago  Tel.  Co.,  230  29  Gowan  v.  Smith,  157  Mich.  443, 

111.  162.  470,  473   (1909). 

27  Baltimore  University  v.  Colton,  3°  Langan    v.    Milk    Grove    Drain 
98  Md.  623,  636  (1904).  age  District,  239  111.  430,  439,  440 

28  Booker  v.  Grand  Rapids   Medi-  (1909). 

cal     College,     156     Mich.     95,     100  bi  Bromwell   v.    Flowers,    217    111. 

(1909).  174,   178,   179   (1905). 
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3644  Drainage  obstruction 

A  railroad  company  under  its  general  license  to  build  a  rail- 
road and  its  implied  authority  to  build  bridges  has  no  power  to 
obstruct  a  natural  water-course  over  which  its  road  crosses,  and  is 
bound  to  make  and  keep  the  crossing,  at  its  own  expense,  in  such 
condition  as  shall  meet  all  reasonable  requirements  of  the  public 
as  the  changed  conditions  and  increased  use  may  demand.32 

3645  Elections 

An  election  contest  which  has  been  determined  by  county 
judges  according  to  statute  is  not  reviewable  by  mandamus, 
because  the  decision  of  such  judges  is  by  Illinois  statute  made 
final.33  The  validity  of  an  election,  may,  however,  be  inquired 
into  in  a  mandamus  proceedings,  where  the  duty  sought  to  be 
enforced  is  based  upon  an  election,  upon  the  principle  that  before 
a  writ  of  mandamus  will  be  awarded,  the  party  who  seeks  the 
mandate  must  show  a  clear  legal  right  to  the  writ.84 

3646  Election  expenses 

A  town  which  is  a  part  of  a  city  is  liable  for  the  compensation 
of  judges  and  clerks  of  a  township  election  held  within  the  town- 
ship and  the  city,  unless  the  township  others  are  elected  at  a  city 
election.  A  township  is  not  liable  for  the  ren1  of  registration 
and  polling  places,  for  printing,  and  for  miscellaneous  expenses.35 

3647  Election,  nomination  certificate 

An  officer  who  is  charged  with  the  duty  of  certifying  nominees 
or  candidates  for  election  may  be  compelled  by  mandanius  to 
make  a  certificate  of  nomination  to  a  nominee  who  is  legally 
entitled  to  it.36 

3648  Executive  record,  correcting 

The  performance  of  any  act  which  is  essential  to  the  validity 
of  a  law,  or  to  its  adoption  as  such,  cannot  be  impeached  by 
oral  evidence  in  a  collateral  or  a  direct  proceeding.37     In  tin- 

32  Chicago,  Burlington  &  Quincy  33  Bolles  v.  Prince,  250  111.  36  40 
By.  Co.  v.  People,  212  111.  103,  114,  (1911);  Sec.  4,  art.  7,  Citv  Elec- 
118   (1904).                                                    tion  law  (111.). 

33  People  v.  Eose,  211  111.  249,  3°  People  v.  Bose,  211  111.  259  262 
251    (1904).                                                     (1904). 

34  People  v.  Dunlap,  248  111.  154,  37  People  v.  Bose,  254  111  332 
156,  157   (1911).                                           334   (1912). 
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absence  of  record  evidence  tending  to  show  that  a  vetoed  bill  has 
become  a  law,  the  bill  will  be  presumed  not  to  have  been  duly 
■ed  if  it  is  found  in  the  secretary  of  state's  office,  with  prop,  r 
record  entries  showing  the  tiling  of  the  bill  accompanied  by 
veto.38 

3649  Illegal  combinations 

Any  illegal  combination  or  arrangement  of  a  corporation  which 
might  affect  its  franchise  can  only  be  questioned  by  the  people 
in  a  direct  proceeding;  it  cannot  be  made  a  ground  for  a  writ 
of  mandamus.3* 

3650  Improvement  bonds,  payment 

A  municipality  will  not  be  compelled  by  mandamus  to  issue 
improvement  bonds  before  the  board  of  local  improvements  had 
tiled  in  court  where  the  assessment  was  continued  a  certificate 
of  cost  of  the  improvement  in  accordance  with  section  84  of  the 
Local  Improvement  act.40  A  purchaser  of  a  local  improvement 
bond  cannot  compel  the  municipality  which  issued  it  to  pay  the 
bond  if  the  contractor  to  whom  the  bond  was  issued  had  failed  to 
perform  his  work.41 

3651  Injunction,  municipal  officers 

In  Michigan  mandamus  is  an  appropriate  remedy  to  compel 
the  issuance  of  an  injunction  to  restrain  unlawful  acts  of  a 
municipal  officer. a 

3652  Inspection  of  corporate  books 

At  common  law  good  faith  and  reasons  connected  with  his 
rights  as  a  stockholder  are  essential  to  the  right  to  compel  an  in- 
spection of  corporate  books.43  Illinois  statutes  -rant  an  absolute 
right  to  an  inspection  of  corporate  books  by  a  stockholder  regard- 
less of  his  object  or  motive.44     This  applies  to  all  corporations, 

38  People  v.  Rose,  supra;  Sec.  5,  c.  <*  Bir.l  v.  Murphy,  157  Mich.  615, 

124,  Hurd'e  Stat.  1909,  p.  2079;  Sec.  623(1909). 

16    art    5    Const    (III.).  43  Venner  v.  Chicago  City  Ry.  Co., 

"i.  People'?.  Iliinnis  Central  R.  Co.,  246  111.170,173(1910) 

241  111   4"1    4so  (1909)  44  Vernier  v.  <  lucago  City  hy.  Co., 

~  4«»  Case  v.'  Sullivan,  222  111.  56,  62  supra;     See.     13      Corporation     act 

(1906).  (Hurd's  Stat.  1909,  p.  560). 

4i  Northern  Trust  Co.  v.  Wilmette 
220  111.  417,  427  (1906). 
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public  and  private,  to  those  which  were  organized  under  special 
legislation  and  to  those  which  were  created  under  the  act   of 

1872.45 

3653  Interlocutory  orders 

It  was  formerly  the  practice  in  Michigan  to  settle  interlocutory 

matters  occurring  in  the  trial  of  a  case  by  mandamus;  hut  in  1  B97 
this  practice  was  abandoned  and  now  mandamus  will  not  issue 
where  the  remedy  by  writ  of  error  is  ample.40 

3654  Judicial  action 

Mandamus  is  appropriate  to  compel  a  judge  to  take  action  con- 
cerning which  he  has  no  discretion.47 

3655  Judgment  against  county,  payment 

Since  the  amendatory  act  of  L905  mandamus  will  lie  against 
the  board  of  supervisors  to  compel  them  to  re-convene  after 
adjournment  and  to  make  an  annual  tax  levy  for  tin-  paymenl 
of  outstanding  valid  judgments  againsl  the  county,  where  tin- 
board  had  been  requested  to  make  such  levy  at  their  regular  ses- 
sion and  they  neglected  to  make  it.48 

3656  Judgment,  vacating  or  correcting 

Mandamus  is  appropriate  to  compel  a  judge  to  vacate  or  cor- 
rect a  judgment  which  is  the  result,  of  an  abuse  of  his  .judicial 
discretion.49 

3657  Municipal  affairs  or  conduct 

A  court  will  not  assume  through  mandamus  the  management 
of  municipal  affairs,  or  undertake  the  eontrol  and  regulation  of 
general  official  conduct.50 

3658  Poor  person's  right  to  sue 

The  right  to  sue  as  a  poor  person  is  enforcible  by  mandamus.™ 

45  Venner  v.  Chicago  City  Ky.  Co.,  4s  Board  of  Supervisors  v.  People 
246  111.  180.  226  111.  576   (1907). 

46  St.  Clair  Tunnel  Co.  v.  Vance,  49  Taber  v.  Wayne  Circuit  Judge 
114  Mich.  417   (1897);  Blackburn  v.  156  Mich.  659  (1909). 

Emerick,  136  Mich.  48  (1904);  Skutt  so  People    v.   Busse,    238    111.    593 

v.  Wolcott,   136   Mich.   477    (1904);  598   (1909). 

Jones    v.    Mandell,    141    Mich.    408  ei  People  v.  Chytraus,  228  111    I'M 

(1905).  200. 

47  People   v.  Wells,    255   111.   450, 
455  (1912). 
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3659  Public  office 

Quo  warranto  and  not  mandamus  is  the  appropriate  remedy  to 
try  title  to  a  public  office  which  is  actually  occupied.52 

In  Maryland,  mandamus  and  not  quo  warranto,  as  at  common 
law,  is  the  proper  and  only  remedy  to  determine  the  title  to  a 
municipal  office  when  the  petitioner  seeks  not  only  to  oust  the 
respondent,  but  to  obtain  possession  of  the  office.68 

3660  Quo  warranto,  failure  to  proceed  by 

A  state's  attorney  may  be  compelled  by  mandamus  to  sign  and 
file  a  petition  for  leave  to  file  an  information  in  the  nature  of 
quo  warranto,  where  he  refuses  to  sign  the  petition  of  a  pro- 
posed relator  who  has  an  individual  or  personal  right  which  is 
enforcible  by  quo  warranto  proceedings,  where  the  petition  is 
addressed  to  a  court  or  judge  in  vacation,  where  it  is  so  drawn 
as  to  be  ready  for  riling  when  the  state's  attorney's  signature 
is  thereto  attached,  and  where  it  is  accompanied  by  full  and 
positive  affidavits  of  persons  who  know  the  facts  drawn  in  such 
manner  as  that  perjury  may  be  assigned  thereon  if  any  material 
allegation  contained  in  them  is  false.54 

3661  Railroad's  operation 

A  railroad  company  owning  two  lines  of  road  between  the 
same  points  will  not  be  compelled  by  mandamus  to  operate  both 
lines  for  local  traffic  if  the  company  substantially  performs  its 
duty  to  the  public  of  the  state  by  operating  one  of  the  lines  exclu- 
sively for  through  traffic  and  the  other  for  local  traffic,  without 
serious  detriment  to  any  considerable  number  of  persons  and 
with  more  advantage  and  convenience  to  the  greater  number  of 
persons,  and  if  the  operation  of  both  lines  for  the  same  kind  of 
traffic  would  entail  greater  loss  and  expense  on  the  company 
without  adequate  return.55 

3662  Reports  by  foreign  companies 

A  foreign  railway  corporation  doing  business  in  the  state,  may 

B2Lachance    v.    Mackinac    County  si  People   v.   Healy,   230   111.   280, 

Canvassers,     157     Mich.      679,     682  296,   297    (1907);    People  v.   Healy, 

(1909).  231   111.  629,  634    (1908). 

53  Hummelshime     v.     Hirsch,     114  55  People    v.    Illinois    Central    R. 

Md.  39,  49,  50   (1910).  Co.,  241  111.  471,  479  (1909). 
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be  compelled  by  mandamus  to  make  reports  to  the  railroad  and 
warehouse  commissioners.56 

0 

3663  Restoration  to  office 

A  person  is  not  entitled  to  the  extraordinary  writ  of  mandamus 
to  compel  his  restoration  to  office,  unless  he  is  an  officer  de  jure.bl 

3664  Special  assessment;  voucher,  payment 

A  city  may  be  compelled  by  mandamus  to  discharge  any  of 
the  duties  required  of  it  and  which  it  refused  to  discharge  in 
connection  with  the  levying  and  collecting  of  a  special  assess- 
ment.58. It  is  the  duty  of  the  city  authorities  to  make  appropria- 
tions for  the  payment  of  assessment  vouchers ;  and  if  the  city  fails 
in  this  duty  the  holders  of  the  vouchers  may  compel  the  making 
of  the  proper  appropriations  by  mandamus.60 

3665  Taxation,  omitted  property 

Mandamus  is  the  appropriate  remedy  to  compel  assessing  offi- 
cers or  boards  to  assess  omitted  property  from  taxation"" 

3666  Taxation,  revision 

Although  a  property  owner  has  failed  to  file  a  personal  prop- 
erty schedule  and  the  penalty  has  been  assessed  upon  his  prop- 
erty as  a  consequence,  he  has  a  right  to  have  his  assessment 
reviewed  and  revised  by  the  board  of  review,  by  confirming  the 
action  of  the  board  of  assessors,  or  by  raising  or  lowering  the 
assessment,  in  such  manner  as  may  be  just.  The  board  of  review 
have  no  power,  however,  to  remit  the  penalty  but  is  required  to 
add  to  whatever  amount  it  finds  to  be  the  fair  cash  value  of  the 
personal  property  assessed,  an  amount  equal  to  the  statutory 
penalty  imposed  upon  him  as  a  result  of  his  failure  to  file  the 
schedule.61 

3667  Taxing  costs 

An  order  taxing  costs  is  under  Michigan  practice  reviewable 
upon  mandamus.62 

se  People  v.  Chicago,  Indianapolis  «°  People  v.  Upham,  221  111.  555, 

&    Louisville   By.    Co.,    223    111.    581  562   (1906). 

Q906)  61  People  v.  Meacham,  241  111.  415 

"Kenneally   v.   Chicago,   220   111.  (1909). 

507  «2  Townsend     v.     Parkinson,      157 

68  Conway  v.  Chicago,  237  111.  128  Mich.  231,  233    (1909). 
(1908). 

69  Chicago  v.  People,  215  111.  235, 
238  (1905). 
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JURISDICTION 

3668  Habeas  corpus  proceeding 

Habeas  corpus  proceedings  which  are  entirely  void  may  be 
reviewed  in  the  Illinois  supreme  court  upon  an  original  petition 
for  mandamus  and  the  imprisonment  enforced.03 

3669  Original  and  appellate 

The  Illinois  supreme  court  has  original  jurisdiction  in  manda- 
mus to  protect  rights,  interests  and  franchises  of  the  state,  to 
enforce  the  performance  of  high  officials'  duties  affecting  the  pub- 
lic at  large,  and,  in  emergency,  to  prevent  the  failure  of  justice 
in  cases  affecting  local  public  interests  or  private  rights  where 
there  is  no  other  equal  remedy.64 

The  supreme  court  has  no  appellate  jurisdiction  under  the 
Practice  act  in  cases  of  mandamus  involving  a  money  demand  for 
less  than  one  thousand  dollars.65 

PARTIES 

3670  Petitioner,  individual 

The  signer  of  a  petition  for  local  option,  in  his  personal  and 
representative  capacity  to  other  signers  of  similar  petitions,  has 
such  an  interest  in  the  proceeding  as  to  entitle  him  to  compel 
action  on  the  petitions.66 

3671  Petitioner,  municipality 

A  municipality  is  sufficiently  interested  in  the  amount  of  a  tax 
to  be  raised  to  entitle  it  to  act  as  relator  in  mandamus  proceedings 
to  compel  the  assessment  of  omitted  property.67 

3672  Respondents 

All  necessary  parties  must  be  joined  in  a  proceeding  by  manda- 
mus, the  purpose  of  the  statute  being  that  the  rights  and  interests 
of  all  parties  claiming  any  right  or  interest  in  the  subject  matter 

«3  People  v.  Zimmer,  252  111.  9,  13  «6  Flanders  v.  Board  of  Supervis- 

(1911).  ors,  160  Mich.  27,  30  (1910). 

«*  People  v.   McCullough,  239   111.  «7  People  v.  Upham,  supra. 

552,  554,  555  (1909). 

«s  People  v.   McCullough,   239  111. 
554. 
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shall  be  adjudicated  and  determined  in  a  single  suit.  This  does 
not  authorize  the  coining  in  of  parties  to  claim  affirmative  relief, 
as  by  way  of  interpleader,  but  .simply  to  defend  against  the 
relator.08 

All  persons  are  indispcnsiblr  respondents  to  the  proceeding  for 
mandamus  who  are  within  the  jurisdiction  of  the  court  and  who 
have  a  legal  interest  in  the  right  or  duty  that  is  sought  to  be  en- 
forced by  the  writ  and  whose  rights  will  be  collateiiy  determined 
by  the  judgment  if  rendered  as  prayed  in  the  petition.'  I '  nous 
who  are  not  directly  affected  by  mandamus  proceedings  are  nut 
necessary  parties  to  the  sami 

A  court  should  n<»t  attempl  to  adjudicate  the  rights  of  persons 
who  are  shown  from  the  face  of  the  petition  to  be  Qecessary 
parties  to  the  proceedings  until  such  persons  axe  made 
respondents.71 

DEMAND 

3673  Necessity 

A  deiimn,!  and  ret'n>;il  before  instituting  nut  pro 

ingsare  necessary  in  cases  involving  the  enforcemi 
duty,  lmt  such  a  demand  and   refu 
the  duty  to  be  enforced  by  mandamus  is  public  in  its  niton 

3674  Form  (111.) 

Springfield,  111. 

To  honorable ( 

Secretary  of  State, 
Springfield,  111. 
Dear  sir:      I  hereby  demand  that  my  name  app< 
the  democratic  candidates   for  representative  in   t'1  ra] 

assembly  of  the  state  of  Illinois  for  the senatorial 

district,  upon  the  official  ballol  as  certified  by  yon  to  the  county 

clerks  of  the  counties  comprising  said district,  at 

the  general  election  to  be  held   ID.  .. 

Respectfully, 


esrvoplo    v.    O'Connell,    852    111.  ■    Powell  v.  People,  suPm. 

•'■"i.  308,  310  (1911);  8  37,  "People  v.    I  Education, 

Hurd  s  siat.   1911,  p.   1512.  127   III  -  le  v 

'-■■  Powell  v.   People,  214   111.    175,  I  rabb,  156  111. 

■*'9  (1905).  0f    Buperria 

'0  People    v.    Errant.    229    111.    56,  (l'.'oO). 
67  (1907);  Hertel  v.  BoismiMnie.  £ 
HI.  479. 
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I  hereby  acknowledge  receipt  of  copy  of  the  foregoing  "de- 
mand ' "  this day  of 


Secretary  of  State. 

PLEADING  ANH  PRACTICE 

3675  Pleading 

The  common  law  rules  of  pleading  are  generally  applicable  to 

tnandamus.'13 

3676  Practice  in  supreme  court 

Statutory  rules  of  practice  have  no  application  to  mandamus 
s  commenced  in  the  supreme  eonrt,  unless  the  statute  ex- 
ily  makes  them  applicable  to  that  court.7 ' 

3677  Practice,  issue  of  fact 

In  an  original  proceeding  by  mandamus  in  the  supreme  court, 

an  issue  of  fact  may  be  made  ap  and  certified  to  the  circuit  or 

some  other  court  for  trial;  or  the  supreme  court  may  ascertain 

the  facts  in  any  other  satisfactory  method,  as  hy  referring  the 

to  a  commissioner.™ 

APPLICATION  FOB  LEAVE 

3678  Necessity 

|:.  fore  summons  in  mandamus  will  issue  out  of  the  supreme 
court  of  Illinois  an  <  r  parti    written  motion  should  be  made  in 

court,  during  term,  for  leave  to  til.-  an  accompanied  petition  for 

the  writ  of  mandamus,  with  racfa  lUggestions  in  support  of  the 

motion  as  the  party  may  derm  necessary,  and  there  must  he  an 
order  granting  leave.  Without  this  order,  the  clerk  has  no 
authority  to  issue  the  writ.7'1 

3679  Nature 

An  application  for  leave  to  tile  a  petition  for  mandamus  is  <  x 
parti  requiring  consideration  only  of  the  petition  and  accompany- 
ing suggestions  in  support  of  the  motion.77 

...pie   v.    Buspo.    247    111.    338;  "People    v.    Alton,    233    111.    542, 

I.  B    ir.l  <>f  Education,  230  548   (1908). 

III.    l.-.i.    156    (1908);    Langan    v.         r\  People    v.    Baas,   239    111.    320 

Milk's  Grove  Drainage  District,  239  (1909). 

111.  438    439.  :  People    v.    Dunne,   219    111.   347 

t<  People  v.  Wells,  255  111.  455.  (1906). 
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3680  Form  (111.) 

In  the  supreme  court  of  the  state  of  Illinois. 
In  the  matter  of  the  petition  of 

for  a 

writ  of  mandamus. 
v. 

,  judge  of  the 

court. 

To  the  judges  of  the  supreme  court  of  the  state  of  Illinois. 

Now  comes    ,  solicitor   for    ...,   and 

moves  the  court  for  leave  to  file  in  this  cause  a  petition  for 
a  writ  of  mandamus,  and  as  grounds  for  said  motion  states: 

1.  That  on   ,  19..,  a  decree  was  rendered  in  the 

court  of county,  Illinois,  in  the  case  of 

v ,  from  which  decree  a  writ   of  error  was  pros- 
ecuted to  the  supreme  court,  which  case  in  the  supreme  court 

was  numbered ;  that  said  decree  <>f  the 

court  was  reversed  by  this  court  on   lit.  .  ;  and  that 

a  rehearing  was  afterwards  prayed  and  denied. 

2.  That  in  the  opinion  of  this  court,  the  court  below  was 
directed   "to   dismiss    the    bill   as   to    the    plaintiff    in    error, 

,"  as  will   fully   appear  by   the   opinion   in   said 

cause,   reported   in  the    Ill and   also 

by  a  certified  copy  of  said  mandate  attached  to  the  petition 
in  this  cause. 

3.  That  the  mandate  from  this  court,  together  with  a  copy 

of  the  opinion,  aforesaid,  was  filed   in  the    court  of 

county,  and  after  statutory  not  ice,  the  eause  was 

re-instated  upon  the  docket  of in  the 

court  of county  on  ;  that  on   , 

a  motion  was  made  by   to  dismiss  the  said  suit 

as  to  and  to  discharge  the  receiver  appointed 

in  said  cause;  that  on  the day  of ,  l!l.  .,  tin- 
said  motion  was  fully  heard  and  determined  by  the  honorable 

,  judge  of  the  said    court,  and  he 

refused  and  declined  to  dismiss  said  suit   as  to    

4.  That  petitioner, is  without  remedy  and  can- 
not obtain  possession  of  his  property  without  the  writ  of  man- 
damus, as  prayed. 

Respectfully  submitted, 


Solicitor,  etc. 

PETITION 

3681  Entitling 

At  common  law  mandamus  is  entitled  in  the  name  of  the  people 
and  not  in  the  cause  in  which  it  might  issue.78 

ts  People  v.  Bacon,  18  Mich.  254. 
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3682  Relator 

A  petition  for  mandamus  to  compel  the  performance  of  a  pub- 
lic duty  must  be  in  the  name  of  the  people,  on  the  relation  of  the 
parties  having  a  right  to  the  writ ;  but  the  objection  that  the 
people  are  not  made  nominal  plaintiff  is  waived  by  answering 
to  the  merits.79  Private  persons  as  citizens  and  tax-payers  may 
institute  mandamus  proceedings  to  enforce  the  performance  of  a 
public  duty,  not  due  to  the  government  as  such,  without  the  inter- 
vention of  the  government  law  officer.80 

3683  Averments,  right  and  duty 

In  mandamus  the  petition  must  distinctly  and  directly,  not 
inferentially,  set  forth  all  of  the  material  facts  on  which  a  peti- 
tioner relies  so  that  the  same  may  he  admitted  or  traversed.1" 
A  relator  must  show  by  his  petition  a  clear  legal  right  to  the 
relief  sought  and  a  clear  legal  duty  on  the  part  of  the  respondent 
to  perform  the  act  which  is  sought  to  be  enforced.82  A  clear 
1-  gal  duty  is  shown  when  there  exists  an  unperformed  act  which 
constitutes  a  condition  precedent  to  the  performance  of  the 
duty  that  is  sought  to  be  coerced.88 

3684  Relief 

The  relator  is  entitled  only  to  such  relief  or  a  portion  thereof 
.is  he  prays  in  his  petition.84 

3685  Arrest  in  libel  without  deposit  (D.  C.) 

iption) 
To  the  supreme  court  of  the  District  of  Columbia  holding  a 
circuit  court. 
your  relator  respectfully  states  as  follows: 

1.  He  is  a  citizen  of  the  United  States  and  is  temporarily 
domiciled    in    the    District    of    Columbia.      The     respondent 

•  •  • is  a  resident  of  District  of  Columbia  and  is  the 

United  States  marshal  in  and  for  said  District,  and  has  con- 
tinuously held  that  office  from  the  

2.  The  relator  herein  filed  a  libel  in  the  supreme  court  in 

70  Scott    (Town)    v.    Artman,    237  165;    McNeil]    v.    Chicago,    212    111. 

111.  394,  398,  399  (1908).  481,  486    (1904). 

Hn  Hummelshinie,    v.     Hirsch,     114  "Case  v.  Sullivan,  222  111.  56,  59 

M.I.  52.  (190C). 

si  People  v.  Busse,  247  111.  339.  84  People  v.  Board  of  Supervisors, 

82  People  v.  Rose,  211  III.  252,  254  234  111.  62,  67  (1908). 
(1904);    People   v.    Crabb,    156    111. 
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the   District    of   Columbia   holding    a    district    court     on    the 

day  of   ,  the  said  libel  being  based  upon  a 

claim  for  seaman's  wages  against  the  steam  yacht ., 

wherein  the  libelant  set  up  a  good  cause  of  action  in  admir- 
alty and  prayed  that  process  in  rem  issue  against  the  afore- 
said yacht.  Accompanying  said  libel  an  affidavit  was  filed  by 
the  libelant,  and  the  relator  therein,  stating  his  inability  to 
make  the  usual  deposit  for  costs  or  to  give  bond  in  lien  thereof. 
Whereupon,  on  the  presentation  of  said  libel  and  affidavit  to 

Mr.  Justice ,  an  order  was  passed  by  said  justice 

directing  that  process  issue  against  said  yacht    ; 

said  libel,  affidavit,  and  order  of  the  court  thereon  are  an- 
nexed hereto  in  the  form  of  a  certified  copy  and  mad.'  a  pari 
hereof  and  prayed  to  be  read  as  such.     Thereupon,  on,  to  wit, 

the day  of the  clerk  of  the  Bupreme  court 

of  the  District  of  Columbia  issued  under  the  Beal  of  said  couxi 
certain  warrants  of  arrest,  and  your  relator,  the  libelant   in 
said  admiralty  proceedings,  caused  said  warrants  of  arr 
be  placed  in  the  hands  of  the  aforesaid  marshal  with  instruc- 
tions that  the  said  marshal  proceed  to  take  the  aforesaid  yacht 

'  into  his  custody  in  accordance  with  the  libel,  and 

in  pursuance  of  the  statute  in  such  ease  made  and  provided. 

3.  Your  relator,  the  libelant  in  said  action,  was  unable  to 
put  up  the  necessary  deposit,  or  to  give  Becurity  therefor,  and 
therefore  proceeded  cinder  admirality  rule  aumb<  r  57  of  the 
supreme  court  of  the   District   of  Columbia. 

Notwithstanding  this  fact,  and  the  request  to  execute  the 
aforesaid  process,  the  aforesaid  marshal,  the  respondent 
herein,  without  lawful  right,  refused  bo  to  do,  unless  your 
relator,  the  libelant  in  said  action,  furnish  to  him,  the  mar- 
shal, a  bond  guaranteeing  said  marshal  against  any  loss  what- 
soever, arising  from  the  execution  of  the  said  warrant  of 
arrest.  And  notwithstanding  the  rights  vested  in  the  relator 
by  the  facts  herein  above  se1  forth,  he  is  unable  to  enforce  the 
same,  and  is  without  any  remedy  at  law  or  in  equity  s;n> 
that  which  he  now  Beeks  in  this  honorable  court. 

Thereupon,   the   relator    prays  that    the   writ 

of   mandamus  may   issue   addressed   to  said    the 

United  States  marshal  in  and  for  the  aforesaid  District  com- 
manding him  to  execute  said  process  in  the  aforesaid  admiralty 
suit  of against  the  steam  yacht  by  tak- 
ing the  said  yacht  into  his  custody  as  by  law.  and  under  the 
aforesaid  rule  of  the  supreme  court  of  the  District  of  Columbia 
he  is  compelled  to  do. 


Attorney  for  petitioner. 


District  of  Columbia,  ss. : 

I,   ,  on  oath  say  that   I  am  the  relator  in  the 
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above  petition;  that  I  have  read  the  same  and  know  the  con- 
tents thereof;  that  the  statements  therein  made  of  my  own 
knowledge  are  true,  and  that  those  stated  upon  information  and 
belief  1  believe  them  to  be  true. 


Subscribed,  etc."5 

3686  Assessment  of  omitted  property,  requisites 

A  petition  for  a  writ  of  mandamus  to  compel  assessing  offi- 
cers to  tax  omitted  property  need  not  allege  ownership  of  such 
property  on  a  certain  date.80 

3687  Assessment  of  omitted  property,  petition  (111.) 

iption) 

1.  The  people  of  the  state  of   on  relation  of 

the  city  of ,  respectfully  represent  that  the  city  of 

is  a  municipal  corporation  duly  organized  and 
existing  by  virtue  of  the  laws  of  the  state  of  Illinois. 

2.  That  the  board  of  review  of county  is  an 

institution  created  by  the  laws  of  the  state  of  Illinois,  vested 
with  the  duty  and  power  to  assess  all  property  subject  to 
assessment  which  shall  not  have  been  assessed  but  was  omitted 
by  the  board  of  assessors  of county. 

';*.     That  one  P,  a  resident  of  ,  died  lately,  to 

wit,  in  ,  leaving  a  will,  which  was  duly  probated 

in  the  probate  court  of  county,  and  to  execute 

which  will  by  an  order  of  the  said  probate  court  entered  of 
record,  one  B  and  one  L  of  said  county  were  duly  appointed 
and  did  qualify  as  the  executors  of  the  estate  of  said  P,  de- 
ceased. 

4.  That  said  R  and  L  have  in  their  possession  and  control 
as  the  executors  of  the  estate  of  said  P,  deceased,  and  as  part 
of  said  estate  which  has  not  yet  been  distributed  among  the 
various  legatees  and  is  subject  to  the  orders  of  the  said  pro- 
bate court  of county,   shares  of  the 

capital  stock  of ,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of ,  of  the  value  of 

not  less  than   ($ )   dollars,  which  said  capital 

stock  of  said was  under  the  laws  of  this  state  sub- 
ject to  assessment  and  taxation,  but  which  said  property  as 

above  described  was  omitted  for  the  year and  previous 

years  by  said  board  of  assessors  whose  duty  it  was,  in  the 
first  instance,  to  make  the  assessment  in  the  manner  provided 
by  law. 

ss  Attach  copy  of  libel  and  copy  se  People  v.  Upham,  221  111.  561. 

of  affidavit  in  lieu  of  costs,  and  order 
thereon. 
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5.  That  upon  said  omission  from  assessment  and  taxation 
by  the  said  board  of  assessors  it  became  and  is  the  duty  of  the 
defendants,  as  members  of  the  board  of  review,  to  assess  said 

capital  stock  of  said as  provided  by  law  for  the 

purposes  of  taxation ;  and  the  relator,  the  city  of , 

duly  demanded  from  said  board  and  each  member  thereof, 
while  they  were  in  joint  session  as  such  board,  that  they  should 
take  jurisdiction  and  cognizance  of  said  omission  by  the  board 
of  assessors,  and  should  proceed  to  assess  said  capital  stock  of 

said ;  but,  this  relator  avers  that  said  defendants, 

the  members  of  the  board  of  review,  refused  to  take  juris- 
diction or  cognizance  of  the  matter  as  aforesaid  and  to  ai 

said  capital  stock  of  said   :  which  refusal  to  act 

in  the  premises  and  to  perforin  the  duty  as  provided  by  law 
on  the  part  of  said  board  of  review  was  and  is  wholly  un- 
warranted by  law. 

6.  And  this  relator  charges  that  said  defendants  as  a  board 
of  review  have  wholly  failed  in  their  duty  prescribed  by  law  to 
the    detriment     and    injury     of    the     petitioner,    the    city     of 

,  who  is  a  beneficiary  of  the  taxes  levied  under 

the  law,  and  to  the  people  of  the  state  of  Illinois  severally, 

as  well  as  the  county  of and  the  various  schools 

of  the  city  of   who   are   thereby   deprived   of  a 

just  revenue  wherewith  to  conduct  public  business 

Wherefore,     the     petitioner     and      relator,      the      city      of 

respectfully  prays  this  honorable  eouxi   that  a 

writ  of  mandamus  do  issue  by  this  court,  compelling  said  de 
Pendants,  as  a   board  of  review,  to  take  jurisdiction   of  tin- 
matter   of   taxation    of    the    said    capital    stock    of    the    said 

,  to  wit, shares,  and  that  said  Board 

shall  proceed  at  once  to  assess  said  capital  stock  according 
to  its  actual  cash  value  in  the  manner  provided  by  law. 

And    your    petitioner    prays    that     a     summons    be    issued 

commanding    said    defendants ,     and 

,  as  the  hoard  of  review  of county, 

and  the  said  R  and  L,  as  executors  of  the  estate  <>f 

to  appear  and  show  cause  why   the   prayer  of  this  petitioner 

shall  not  be  granted. 

And  that  this  petitioner  may  have  such  other  and  further 
relief  in  the  premises  as  this  court  may  deem  just  and  right. 


Petitioner's  attorney. 


3688  Bridges ;  construction,  payment  by  county,  necessary  aver- 
ments 

In  a  proceeding  to  mandamus  a  county  hoard  to  appropriate 
money  to  meet  one-half  of  the  expenses  of  building  a  town  bridge, 
the  petition  must  state  that  there  is  money  in  the  county  treas- 
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ury,  or  under  the  control  of  the  county  board,  which  might 
lawfully  be  appropriated  for  that  purpose,  and  that  the  cost  of 
each  one  of  the  bridges  mentioned  in  the  petition,  if  there  is 
more  than  one,  would  not  exceed  in  cost  the  amount  of  the  money 
raised  by  a  levy  of  twenty  cents  on  each  one  hundred  dollars 
valuation  on  the  latest  assessment  roll  of  the  taxable  property  in 
the  town.87 

3689  Civil  service ;  promoting  and  classification,  Federal  police 
(D.  C.) 

(Caption) 

The  petition  of  respectfully  represents  to  the 

court  as  follows : 

1.  The  petitioner  is  a  citizen  of  the  United  States  of  America 

and  a  resident  of  the  city  of District  of  Columbia, 

and  is  a  member  of  the police  force  of  the  Dis- 
trict of  Columbia. 

2.  Heretofore,  to  wit,  on  or  about  the day  of 

petitioner  was  appointed  and  entered  and  became 

a  member  of' the  police  force  of  the  District  of 

Columbia  as  a  private  and  on  the day  of 

he  was  promoted  to  the  office  of ;  on  

he    was    transferred    to   the   rank   of   private    Class   One;    on 

he  was  promoted  to  a  Bicycle  Officer  upon  said 
............   police  force  and  has  served  as  such  since  said 

date. 

3.  Petitioner  further  says  that  under  the  act  of  Congress 

approved    all    parties    who    had    been    serving 

theretofore  in  the  different  station  houses,  in  the  different  pre- 
eincta  who  had  been  known  as  station  keepers,  were  made  desk 

sergeants  and   were  made  regular  members  of   

police  force;  that  by  an  act  entitled  "An  Act  to  amend  section 

one  of  an  act  entitled  'An  Act  relative  to  the 

police  force  o"  the  District  of  Columbia,  approved  February 
28,  1901,'  "  said  act  being  approved  June  8,  1906,  it  was  pro- 
vided as  follows:     (Insert  paragraphs  1,  2  and  6). 

4.  Petitioner  further  says  that  having  been  a  member  of 

said    police  force   for  more  than    

years  prior  to  the  taking  effect  of  the  act  referred  to  approved 
June  8,  1906,  and  being  thereby  entitled  to  the  place  in  Class 
Two  as  the  same  was  provided  for  in  paragraph  2  of  said 
act,  at  a  salary  of dollars  per  month,  your  peti- 
tioner made  his  application  to  the  commissioners  of  the  Dis- 
trict of  Columbia  for  such  promotion  or  classification,  and  the 
same  was  refused.     He  further  says  that  the  refusal  referred 

8T  People  v.  Board  of  Supervisors, 
234  111.412,414,415  (1908). 
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to  was  contrary  to  law,  as  he  had  continually  served  since  the 
day  of  his  appointment  as  a  member  of  the  said  police  force, 
and  has  maintained  a  good  record  in  the  service  and  thai  many 
persons,  members  of  said  force,  who  had  served  a  lesser  time, 
were  mustered  into  Class  Two,  and  that  the  same  ha*  resulted 
in  damage  to  him,  as  he  was  entitled  after  the  farst  day  oi 
to  be  classified  in  Class  Two  and  should  have 

received  . . . .' dollars  instead  of a  month 

which  had  been  accorded  him  as  a  member  of  Class  One. 
Wherefore,  the  premises  considered,  petitioner   prays  that 

a  writ  of  mandamus  may  issue  to  commission. on 

aforesaid,  commanding  them  to  promote  or  enter  or  enroll  or 

place  petitioner  in  said  Class  Two  of  said police 

force  as  of  the  date  of and  accord  him  the  salary 

which  is  due  him  in  connection  therewith. 


Attorney  for  petitioner. 
(Verification) 

3690  Civil  service ;  promotional  examination,  requisites 

A  petitioner  who  invokes  any  of  the  provisions  of  the  Civil 
Service  act  must  bring  himself  within  its  requirements.88 

3691  Civil  service;  promotional  examination,  petition   (111.) 

(Caption) 
.  To  the  honorable,  the  judges  of  said  court. 

Your  petitioner,  ,  of  said  county,  brings  his 

petition  against ,  and    

as  civil  service  commissioners  of  the  city  of   and 

thereupon  your  petitioner  complains  and  sa\  - 

1.  That  your  petitioner  is  and  for  many  years  last  pasl  lias 
been  a  citizen  of  the  United  States  and  of  the  state  of  Illinois. 
and  a  resident  tax-payer  of  the  city  of  

2.  That  the  act  of  the  general  assembly  of  the  state  of  Illi- 
nois entitled  "An  Act  to  regulate  the  civil  service  of  cities," 
approved  March  20,  189."),  was  duly  adopted  by  the  city  of 

at  the  general  city  election  held  in  said  city  on  the 

day  of 19. . ;  thai  on  the  day  of 

,  19.  .,  the  then  mayor  of  said  city  duly  issued  his  proc- 
lamation declaring  said  act  in  force  in  said  city,  and  that 

since  said day  of 19. .,  said  act  has  been  and 

still  is  in  full  force  and  effect  in  said  city. 

3.  That  for  more  than months  last  past  said 

and have  been  and  still  are  the  <1>   jun   and  <!•  facto 

ssKenneally  v.   Chicago,   220   111. 
499. 
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civil  service  commissioners  of  said  city  duly  appointed  under 
tli*'  provisions  of  said  act. 

4.  That  after  the  adoption  of  said  act  by  said  city  of ... 

said  civil  Bervice  commissioners  of  said  city  of ,  claim- 
ing to  act  tinder  and  pursuant  to  section  3  of  said  act,  adopted 
certain  rules  known  as  civil  Bervice  rules,  the  same  being  from 
time   to   time   amended   and   changed,   the  rules  so   adopted, 

amended  and  changed  and  in  force  from  the   day  of 

f  19. .,  down  to  the  present  time,  being  as  follows: 

I  Insert  all  of  the  rules  referred  to). 

5.  That  among  the  bureaus  embraced  within  the  department 
known  as  the  department  of  public  works  of  said  city  of. ...... 

is  that  known  and  designated  as  the  bureau  of  streets,  in  which 
there  are  now,  and  lor  several  years  past  have  been,  certain 
offices  and  places  of  employment,  the  salaries  of  which  have 
been  duly  fixed  from  time  to  time  by  ordinances  of  the  city 
council  of  said  city  ;  and  that  said  offices  and  places  of  employ- 
ment, with  the  salaries  fixed  therefor  by  ordinance  of  the  said 

city  council  duly  adopted  on  the   day  of   ......... 

1!».\,  and  ever  since  that  date  having  been  and  now  being  in 
full  force  ami  effect,  are  as  follows: 

Offices.  Salaries. 

(Insert  list  of  offices  and  state  salary  of  each) 

6.  That  on  the   day  of ,  1!>.  ..  there  was 

duly  held  an  original  examination,  public,  competitive  ami 
free  to  all  persons  in  the  classified  service,  ami  to  all  citizens 

(if  the  United  Stairs,  subject  to  the  limitations  as  to  residence, 

age.  health  ami  moral  character  specified  in  said  civil  service 
rules,  of  applicants  for  the  office  or  place  of  employment  des- 
ignated assistant  superintendent  of  streets  in  charge  of  street 

and  alley  cleaning;  that   said  examination  was  duly  and  suc- 

jsfully  passed  by  one  ,  one  ,  and 

one    .  .  .' the  said    standing  highest, 

said second  and  said third  in  said 

examination;    that    said    ,    and 

were  thereupon  duly  adjudged  by  said  civil 

service  commissioners  of  the  city  of to  be  eligible 

for  appointment  to  said  office  or  place  of  employment  in  ac- 
cordance  with    the   terms   of  said   civil  service  act  and  said 

rides;  that  an  eligible  list  consisting  of  said   , 

and    was  duly  made  as  pro- 
vided for  by  said  rules,  said   standing  highest, 

said    next   highest,   and    third   on 

said  list;  that  since  that  time  no  other  examination  of  any 
kind  or  character  has  ever  been  held  of  applicants  for  said 
office  or  place  of  employment,  nor  has  any  other  list  ever  been 
made  of  persons  eligible  to  said  office  or  place  of  employment 
designated  assistant  superintendent  of  streets  in  charge  of 
street  and  alley  cleaning. 

7.     That  on,  to  wit,  the day  of ,  19. .,  said 
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f  under  and  in  pursuance  of  the  terms  of  said  act 

and  of  said  rules,  was  duly  appointed  to  said  office  of  assistant 
superintendent  of  streets  in  charge  of  street  and  alley  cleaning 
and  held  said  office  or  place  of  employment  continuously  from 

that  date  until  the day  of ,  19. .,  on  which 

date  he  was  duly  removed  therefrom,  in  consequence  of  charges 

duly  filed  against  him  on  the day  of ,  19.  ., 

of  which  charges  he  was  duly  found  guilty  by  said  civil  service 
commissioners  after  a  trial  thereon  according  to  law. 

8.  That  after  the  removal  of  said  ,  as  afore- 
said, and  on  the day  of ,  19. .,  the  superin- 
tendent of  streets  of  made  a  requisition  upon  said 

civil  service  commission  for  the  certification  to  him  of  the 
name  of  a  person  eligible  for  appointment  to  the  office  or 
place  of  employment  of  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning;  but  said  commission, 
claiming  that  there  was  then  no  list  of  eligibles  from  which 
said  certification  could  be  made,  said  superintendent  of  streets, 
with  the  approval  of  said  civil  service  commissioners,  made 

a  temporary  appointment  of  one ,  to  said  office 

of  assistant  superintendent  of  streets  in  charge  of  street  and 
alley  cleaning  under  the  claim  that  such  appointment  was 
necessary  to  prevent  the  stoppage  of  public  business  or  to  meet 
extraordinary  exigencies. 

9.  That  said   prior  to  his  said  appointment 

aforesaid  on  the day  of ,  19.  . ,  had  never  been 

employed    in  any  capacity  in  the  civil  service  of  said  city  of 

,  nor  has  he  ever  at  any  time  taken  part  in  or  pasted 

any  examination  of  any  kind  or  character  under  said  civil  serv- 
ice act. 

10.  That  on  the day  of ,  19.  .,  there  fM 

duly  held  an  original  examination,  public,  competitive  ami 
free  to  all  persons  in  the  classified  service  and  to  all  citizens 
of  the  United  States,  subject  to  the  limitations  as  to  residence, 
age,  health,  habits,  and  moral  character,  specified  in  said  civil 
service  rules,  of  applicants  for  the  said  office  or  place  of 
employment  designated  as  ward  superintendents,  and  on  the 

day  of ,  19.  .,  there  was  duly  held  an  additional 

original  examination,  public,  competitive  and  free  to  all  per- 
sons in  the  classified  service  and  to  all  citizens  of  the  United 
States,  subject  to  the  limitations  aforesaid,  of  applicants  for 
said  office  or  position  known  as  ward  superintendents,  and  that 
from  said  original  examinations  eligible  lists  of  the  persons 
who  had  duly  and  successfully  passed  said  examination,  were 
duly  made  as  provided  for  in  said  rules,  and  from  said  eligible 
lists  there  were  subsequently  duly  selected  and  appointed  to 
the  offices  or  places  of  employment  designated  as  ward  superin- 
tendents, the  following  named  persons,  each  of  whom  has  held 
his  or  her  respective  office  or  place  of  employment  for  more 
than months  last  past  and  is  still  holding  the  said 
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office  or  place  of  employment,  and  performing  the  duties  and 
receiving  the  emoluments  thereof  in  strict  accordance  with 
the  terms  of  said  Civil  Service  act  and  of  said  rules,  to  wit: 
(Insert  names). 

11.  That  the  office  or  place  of  employment  in  the  bureau 
of  streets  designated  as  ward  superintendent  is  of  the  next 
lower  rank  to  that  of  assistant  superintendent  of  streets  in 
charge  of  street  and  alloy  cleaning;  that  the  duties  of  said 
superintendent  of  streets  in  charge  of  street  and  alley  clean- 
ing ami  those  of  said  ward  superintendent  pertain  to  the  same 
line  of  employment;  that  the  duties  of  said  ward  superintend- 
ents are  to  superintend  ami  have  charge  of  street  and  alley 
cleaning  in  the  respective  wards  in  and  lor  which  they  are  ap- 
pointed, each  ward  superintendent  being  in  charge  of  said  work 
in  one  ward,  and  that  all  of  said  ward  superintendents  are  under 
the  immediate  supervision  and  control  of  said  assistant  su- 
perintendent  of  streets  in  charge  of  street  and  alley  cleaning, 
whose  duty  it  is  to  superintend  and  have  charge  of  street  and 
alley  cleaning  throughout  the  city,  and  to  that  end  to  give 
orders  and  directions  to  said  ward  superintendents  with  re- 
spect to  such  street  and  alley  cleaning  in  their  respective 
wards,  and  that  there  is  no  office  or  place  of  employment  of 
any  kind  or  character  whatsoever  intermediate  in  rank  be- 
tween the  office  or  place  of  employment  known  as  assistant 
superintendent  of  streets  in  charge  of  Btreel  and  alley  clean- 
ing and  the  office  or  place  of  employment  known  as  ward  su- 
perintendent; whereby  and  by  reason  whereof,  in  accordance 
with  the  terms  of  section  9  of  said  Civil  Service  act,  it  became, 
was  and  is  the  duty  of  said  civil  service  commissioners  to  pro- 
vide by  its  rules  that  vacancies  in  the  office  or  place  of  em- 
ployment designated  as  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning  shall  he  filled  by  promo- 
tion from  the  rank  of  ward  superintendents  in  all  cases  where 
that  course  is  practicable,  and  that  all  examinations  for  pro- 
motion to  the  office  or  place  of  employment  known  as  assist- 
ant superintendent  of  streets  in  charge  of  street  and  alley 
cleaning  shall  be  competitive  among  such  members  of  the  next 
lower  rank  known  as  ward  superintendents  as  desire  to  sub- 
mit themselves  to  such  examination. 

12.     That  on  or  about  the  day  of ,  19. ., 

said  civil  service  commission,  in  violation  of  law,  as  your 
petitioner  is  informed  and  believes,  announced  that  said  com- 
mission would  hold  on  the day  of ,  19. .,  an 

original  examination,  public,  competitive  and  free  to  all  per- 
sons in  the  classified  service  and  to  all  citizens  of  the  United 
States,  subject  to  the  limitations  aforesaid,  of  applicants  for 
appointment  to  the  office  of  assistant  superintendent  of  streets 
in  charge  of  street  and  alley  cleaning;  that  it  is  the  intention 
of  said  civil  service  commissioners  to  hold  said  examination, 
and  if  any  of  said  applicants  shall  pass  said  examination  to 


2278  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

make  up  an  eligible  list  in  pretended  accordance  with  tin- 
rules  of  said  civil  service  commissioners  of  persons  eligible  to 
said  office  of  assistant  superintendent  of  streets  in  charge  oi 
street  and  alley  cleaning,  and  that  upon  requisition  being  made 
upon  them  for  the  certification  of  the  name  of  an  eligible  for 
said  office,  to  certify  to  said  superintendent  of  streets  the 
name  of  the  person  who  shall  stand  highest  on  said  eligible 
list;  and  that  said  civil  service  commissioners  intend  to  ignore 
the'right  of  said  ward  superintendents  to  require  that  the 
promotional  examination  shall  be  held  open  only  to  said  ward 
superintendents  of  applicants  for  said  office  oi  assistant  super- 
intendent of  streets  in  charge  of  streel  and  alley  cleaning. 

13.    That  immediately  upon  tie-  removal  of  said 

as  aforesaid  from  said  office  or  place  of  employment  of  assist- 
ant superintendent  of  streets  in  charge  of  Btreet  and  alley 
cleaning  and  the  making  by  sai  1  superintendent   of  streets  of 

his  said  requisition  upon  said  civil  Bervice  i imissionera  for 

the  certification  to  him  of  the  name  of  a  person  eligible  for 
appointment  to  the  office  or  place  of  employment  of  super- 
intendent of  streets  in  charge  of  Btreet  and  alley  cleaning,  it 
became  and  was  the  duty  of  said  civil  service  commission  to 
endeavor  to  hold  a  promotional  examination   for  the  office  or 
place  of  employment  of  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning,  limited  to  Baid  ward  super- 
intendents, and  to  hold  such  promotional  examination  if  two 
or  more  of  said  superintendents  should  register  for  Baid  exam- 
ination, and  in  case,  upon  the   holding   of   said    promotional 
examination,  any  one  or  more  of  said  ward  superintendents 
should  pass  said  promotional  examination,  to  make  an  eligible 
list  composed  of  such  person  or  persons  BO  passing  such  exami- 
nation, and  upon  a  requisition  being  made  upon  them,  to  certify 
for  appointment  to  said  office  of  assistant   superintendent   of 
streets  in  charge  of  street  and  alley  cleaning  in  the  manner 
provided  by  law,  the  person  or  persons  passing  said  examina- 
tion; but  that  said  civil  service   commissioners   have    wholly 
neglected  and  refused  to  perform  said   duty  and   have   pub- 
licly  announced  their  intention  to  refuse  to  hold  or  attempt  to 
hold  any  promotional  examination  whatever  for  the  purpose  of 
making  up  an  eligible  list  for  the  position  of  assistant  super- 
intendent of  streets  in  charge  of  street    and   alley  cleaning, 
and  will  continue  to  so  refuse  unless  compelled  by  an  order  of 
this  honorable  court  to  so  hold  said  promotional  examination. 
14.     That  in  case  a  promotional  examination  shall  be  held 
for  said  position  of  superintendent   of  streets   in    charge   of 
street  and  alley  cleaning,  more  than  fifteen  of  said  ward  su- 
perintendents hereintofore  mentioned  are  ready  to  participate 
in  such  examination  and  will  register  for  such  examination  as 
candidates   for  said   position   of   assistant    superintendent    of 
streets  in  charge  of  street  and  alley  cleaning,  and  are  persons 
of  good  moral  character,  of  temperate  habits,  of  sound  health, 
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and  physically  able  to  perform  the  duties  of  said  position,  and 

are  in  all  other  respects  qualified  for  holding  said  office  of 

superintendent  of  streets  in  charge  of  street  and  alley  cleaning. 

Wherefore,  your  petitioner  prays  a  writ  of  mandamus  di- 

rected  to  the  said  ,  and  

as  civil  service  commissioners  of  the  city  of   

commanding  them  forthwith  to  hold  or  cause  to  be  held  a  pro- 
motional examination  for  the  office  or  place  of  employment 
of  assistant  superintendent  of  streets  in  charge  of  street  and 
alley  cleaning  Limited  to  ward  superintendents,  unless  they 
shall  be  prevented  from  so  doing  by  the  fact  thai  none  or  not 
more  than  one  of  said  ward  superintendents  shall  register  for 
such  promotional  examination;  and  to  cause  said  office  of  as- 
sistant superintendent  of  streets  in  charge  of  street  and  alley 
cleaning,  to  be  filled  by  means  of  such  promotional  examina- 
tion, if  the  same  is  passed  successfully  by  one  or  more  of  said 
ward  superintendents;  and  that  such  further  order  may  be 
made  in  the  premises  as  justice  may  require,  etc. 

Petitioner. 

% 

his  attorney. 
(Verification) 

3692  Dismissal  upon  reversal  and  reman dment  (111.) 

State    of    Illinois,  |  gs 

county.^ 

In  the  supreme  court  of  the  state  of  Illinois, 

term,  1!).  . 

In  the  name  and  by  the  authority 
of  the  people  of  the  state  of 
Illinois,  ex  n  latiorn 


To  the  honorable,  the  judges  of  said  court: 

ThjB  petitioner, ,  of , county, 

Illinois,   complaining,  shows  that  prior  to    ,   19..,   a 

case  was  pending  in  the court  of county,  of 

the  name  and  style  of v et  al.,  number 

in  said  court ;  that  on  the   day  of   ,  19.  .,  a 

final  decree  was  entered  in  said  court,  a  copy  of  which  is 
hereto  attached  as  part  hereof,  marked  exhibit  "A,"  from 
which  a  writ  of  error  was  prosecuted  to  the  supreme  court  of 
the  state  of  Illinois,  which  cause  in  said  supreme  court  was 
numbered   ;  that  on  the   day  of   , 


2280  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

said  cause  was  fully  heard  by  the  supreme  court  of  Illinois,  and 

said  decree  of  the court  of county,  Illinois, 

0f f  19.  .,  was  reversed,  annulled  and  set  aside.     That 

after  said  decree  of  reversal  had  been  rendered,  a  petition  for 
a  rehearing  was  filed  in  said  supreme  court,  which  was  there- 
after, on  the  day  of  ,  19- .,  denied,  as  will 

more  fully  appear  by  a  copy  of  the  opinion  of  said  supreme 

court,  reported  in   Illinois  report  at  page   .... , 

and  by  the  records  of  said  cause  number in  said  su- 
preme court;  which  files  and  records  are  mad.'  part  hereof 
by  reference  and  by  a  certified  copy  of  the  mandate  hereto 
attached  and  marked  exhibit  "-Mandate." 

Your  petitioner  further  informs  the  court  that  on  the  day 

of  ,  19..,  after  statutory   notice   had  been   given  to 

complainant's  solicitor,  said  cause  was  reinstated  upon  the 
docket  of  the court  of county  and  upon  tin- 
docket  of  the  honorable   ,  judge  of  that   branch 

of  said  court,  and  the  opinion  in  said  cause  in  the  supreme 
court  and  the  mandate  of  said  court,  reversing  said  decree, 
were  also  filed  in  said court  on  the  same  day. 

Your  petitioner  further  states  that  on  the   day  of 

,  19..,  having  withdrawn  as  at- 
torney for  said ,  and  the  appearance  <>f having 

been  entered  of  record  as  solicitor  for  petitioner,  the  said 

petitioner,  by ,  his  said  solicitor,  filed  in  said 

cause  in  said court,  a  motion,  in  words  and  figures, 

as  follows,  to  wit : 

"Now  comes by ,  his  solicitor,  and 

"moves  the  court  to  dismiss  the  hill  of  complaint  in  this  cause 

"as  to  the  defendant also  to  direct  the  receiver  to 

"file  an  account  of  all  rents  received  and  collected  from  the 
"property  in  question;  also  to  direct  the  receiver  to  turn  ovei 

"the  possession  of  the  property  in  question  to im- 

"mediately,  upon  receipt  of  a  certified  copy  of  the  order  made 

"herein.    And  for  reasons  of  said  motion  the  said 

"states: 

"1.     That  on  the    day  of   19..,  the  iU- 

"preme  court  of  Illinois,  in  which  this  cans,  was  pending  on 
"appeal,  decided  by  a   written   opinion,   filed   then   and   there 

"in  said  court  as  follows:  'The  decree  of  the   court 

"  'is  reversed  and  the  cause  is  remanded  to  that  court  with 
"  'directions  to  dismiss  the  bill  as  to  the   plaintiff  in   error, 

"' ,  but  that  leave  be  given  to  the  complainant  to 

"  'amend  her  bill  if  she  shall  so  desire,  and  to  proceed  other- 
"  'wise  as  she  may  be  advised.  Reversed  and  remanded.'  As 
"shown  by  a  certified  copy  of  said  decision  herewith  presented 
"to  the  court. 

"2.     Because  the  said   was  the  defendant    in 

"the  original  case  in  this  court,  and  the  case  has  been  fully 
"determined  in  his  favor. 
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"3.  Because  the  decision  of  the  supreme  court  requires  this 
"court  to  dismiss  the  bill  without  any  conditions  as  to  the 
"payment  of  costs,  and  that  all  orders,  heretofore  entered  in 
"this  cause,  in  regard  to  fees,  have  been  reversed  by  the  de- 
cision of  the  supreme  court. 

"Respectfully  submitted," 

(Signature) 

That  afterwards,  on  the day  of . . .,  19. .,  the 

said  motion  came  on  for  hearing;  which  said  motion  was  fully 

argued  by  ,  solicitor  for  complainant,  and 

,   solicitor   for    ,   said   motion 

being  fully  heard  and  considered  by  the  honorable , 

judge  of  the  court  of  county,  upon  whose 

docket  said  case  was  reinstated,  after  statutory  notice,  as 
aforesaid;  that  thereupon  your  petitioner,  personally  and  by 

his  solicitor,  demanded  of  said  honorable ,  judge 

as  aforesaid,  that  he  should  grant  said  motion,  and  said  oral 
demand  not  being  complied  with,  your  petitioner  thereupon 
made  a  written  demand  upon  him,  in  words  and  figures,  as 
follows,  to  wit : 

"To  the  honorable  ,  judge  of  said  court: 

"I, ,  defendant  in  the  above  stated  cause,  do  hereby 

"respectfully  request  and  demand  of  you  that  you  grant  the 

"motion,  filed  in  this  cause  by   ,  my  solicitor,  and 

"dismiss  the  suit  as  to  me,  and  also  to  discharge  the  receiver 
"herein,  and  restore  me  to  the  possession  of  my  property." 

(Signature) 
Which  demand  was  not  complied  with. 

And  thereupon  your  petitioner  presented  to  the  said  honor- 
able   judge  as  aforesaid  an  order  in  words  and  figures 

as  follows,  to  wit : 

"This  cause   coming   on   to  be  heard   upon   the   motion   of 

' f  heretofore  filed  in  this  cause,  on  the    

'day  of ,  1^.  .,  herein,  said moved  the 

'court  to  dismiss  the  suit  as  to   ,  to  discharge  the 

'receiver  herein,  to  require  him  to  file  his  final  account,  and 

'to  place  the  said   in  full  possession  of  the  prop- 

'erty  in  controversy  in  this  suit.  Said  cause  being  reinstated 
'upon  the  docket  of  this  court  according  to  the  statute  in 
'such  ease  made  and  provided,  and  it  appearing  to  the  court 

'that  on  the  day  of ,  the  mandate  and 

'opinion  of  the  supreme  court  in  the  above  entitled  cause,  have 
'been  filed  in  this  cause,  and  that  the  supreme  court  of  the 
'state  of  Illinois  has  reversed  and  remanded  this  cause  with 

'directions  to  dismiss  said  bill  of  complaint,  as  to  •••••• > 

'the  court  orders,  adjudges  and  decrees  that  the  said  bill  of 

'complaint  be  and  it  is  hereby  dismissed  as  to   , 

'and  that  the  receiver  herein  be  and  he  is  hereby  directed  to 

'surrender  and  turn  over  to  said the  possession  of 

'the  property  in  controversy  in  this  suit,  upon  the  presenta- 
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"tion  to  him  of  a  copy  of  this  order.  This  cause  is  hereby  re- 
"tained  upon  the  docket  of  this  court  for  purpose  of  auditing 
"and  settling  the  receiver's  report,  and  said  receiver  is  or- 
dered to  file  his  said  report  within  days  from  the 

"entry   of   this   decree."     Which    order   the    said    honorable 
judge  as  aforesaid,  erroneously  refused  to  enter  in 

said  cause.  . 

That  thereupon  your  petitioner,  in  the  spirit  ot  compromise 
and  in  the  hope  of  securing  the  dismissal  of  said  suit  as  to 
him,  and  in  the  hope  of  obtaining  possession  of  Ins  property 
hereinafter  described  presented  to  the  court  an  order,  in  words 
and  figures  as  follows,  to  wit : 

"Now  comes ,  one  of  the  defendants  herein,  by 

"his  solicitor    ,  and  advises  the  court  thai    th< 

"decree  herein  entered  on  the day  of  . . ,  10.  ., 

"has  been  reversed  by  the  supreme  court  of  this  state,  with 

"directions  to  dismiss  said  suit,  as  to  said  as 

"further  appears  by  the  mandate  of  said  court,  filed  in  tins 

"cause  on  the day  of ,  19. .  ;  and  said  

"by  his  solicitor,  now  moves  the  court  to  comply  with  said 
"mandate,  to  dismiss  the  suit  as  to  said .  and  dis- 
charge the  receiver  appointed  herein,  with  directions  to  him 
"to  surrender  the  property  in  controversy  to  said  ........  v, 

"without  further  hindrance;  and  said  court  being  .advised  in 
"the  premises  now  orders,  adjudges  and  decrees,  in  accord- 
ance with  the  mandate  aforesaid,  thai  said  cause  be  dis- 
missed as  to  said ;  that  said  receiver  be  discharge  1 

"with  directions  to  him  to  surrender  the  property  in  question, 

"in  his  custody,  to  said forthwith  ;  that  said  cause 

"be  retained  upon  the  docket  of  this  court  for  the  purpose  of 
"auditing  and  settling  the  said  receiver's  report,  which  he  is 

"ordered  to  file  in  this  cause  within    days  from  this 

"date;  and  said  cause  is  further  retained  as  to for  the 

"purpose  of  settling  the  question  of  the  payment  of  the  mas- 
"ter's  and  stenographer's  fees,  which  have  incidentally  arisen 
"in  said  litigation;  and  the  court  further  orders  and  decin 

"that  the  claim  of dollars  master's  fees  of , 

"the  master  in  chancery  in  this  suit,  and  the  further  amount  of 

" dollars,  stenographer's  fees  claimed  by  , 

"stenographer,  making  in  all  the  sum  of  dollars,  is 

"hereby  adjudged  to  be  a  lien  and  incumbrance  upon  the  prop- 
erty in  question  in  this  suit,  belonging  to  said until  it 

"is  determined  by  legal  proceedings  in  this  court  whether  or 

"not  said is  rightfully  and  legally  required  to  pay 

"said  fees;  and  if  said  fees  are  held  by  this  court  to  be  right  - 
"fully  and  legally  due  from  said ,  then  final  judg- 
ement shall  go  against  him  and  his  said  property  for  the  full 
"amount,  or  such  part  of  said  fees,  as  he  should  pay :  and  if  it 
"shall  be  determined  that  said  fees  are  not  rightfully  and 
"legally  chargeable  to  said ,  then  the  lien  and  in- 
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"cumbrance  hereby  created  upon  said  property  shall  be  dis- 
charged by  the  decree  of  this  court."     Which   order  your 

petitioner  respectfully  demanded  that  the  honorable , 

judge  as  aforesaid,  should  niter  in  said  cause. 

That  thereupon  the  said  honorable   ,  judge 

of  said  court,  refused  to  dismiss  the  suit  as  to   , 

refused  to  enter  the  said  order  so  tendered  to  him,  and  refused 
to  discharge  the  receiver  heretofore  appointed  in  said  cause, 
as  it  was  his  duty  to  do;  and  thereupon,  against  the  objections 
and    protestations    of    your    petitioner,    the    said    honorable 

,  judge  as  aforesaid,  did  erroneously  enter  in  said 

cause,  the  following  order,  to  wit :  (Insert  order  entered). 

Your  petitioner  further  informs  the  court  that  the  order 

referred  to  by  said  honorable judge,  in  his  said  last 

mentioned  order,  was  an  order  entered  by  him,  the  honorable 

,on  the day  of ,  19 . . ,  while  said 

cause  was  pending  in  the  court  of county, 

in  words  and  figures  as  follows,  to  wit:  (Insert  this  order).  A 
certified  copy  of  which  is  hereto  attached  and  marked  exhibit 
"B." 

Your  petitioner  further  represents  that  upon  the  refusal  of 

said  honorable    .-  judge,   as  aforesaid  to   grant  the 

motion,  as  moved  and  prayed  by  your  petitioner,  that  after 
a  legal  and  proper  notice  to  the  complainant's  solicitor,  your 
petitioner  appeared  before  the  honorable  (another  judge  of  the 

same  court)  judge  of  the  court  of county, 

the  judge  before  whom  said  case  was  originally  determined, 

and  by  whom  the  decree  of was  entered,  and 

moved  him  to  grant   the  motion  filed  by  your  petitioner  on 

,  and  made  of  him  the  following  demand,  to  wit: 

''Honorable  ,  judge  of  said  court: 

"I  hereby  respectfully  request  and  demand  of  you,  as  judge 

"of  the court,  that  you  sustain  and  grant  the  motion 

"heretofore  filed  in  this  cause  on  the day  of , 

"19. .,  by ,  one  of  the  defendants  in  said  cause, 

"which  motion  is  herewith  presented  to  you  in  pursuance  to 
"the  mandate  of  the  supreme  court  of  Illinois,  which  is  also 
"herewith  presented  to  you,  and  which  is  a  part  of  the  files 
"in  this  cause. 

"Respectfully, 

" ,  Defendant. 

"By   , 

"his  solicitor." 

"Whereupon,  said  honorable   judge  as  aforesaid, 

declined  and  refused  to  grant  the  motion  and  enter  the  order 
as  moved,  but  did  enter  the  following  order,  to  wit:  (Insert 
order  entered).  As  more  fully  appears  by  a  certified  copy  of 
said  order  hereto  attached,  marked  exhibit  "C."  By  which 
order  the  said  honorable  judge  as  aforesaid,  de- 
clined and  refused  to  grant  the  motion  of  your  petitioner. 
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Your  petitioner  therefore  represents  that  his  said  motion  is 
refused  and  denied  by  each,  and  by  both  of  the  said  judges  of 

the court  of county,  and  that  he  is  helpless 

to  obtain  justice  and  procure  the  dismissal  of  the  said  bill  as 
to ,  without  the  mandatory  order  of  this  honorable 

court. 

Your  petitioner  further  represents  to  the  court  and  charges 
the  facts  of  the  case  to  be  that  after  the  entry  of  the  order 

heretofore  referred  to  on ,  that  the  . court  of 

county,  in  pursuance  of  said  order,  did  consider,  de- 
cide,  determine  and  allow   the  master's  and   stenographer's 

fees,  as  contemplated  by  said  order  of ,  and  that  in 

the  order  and  decree  of   heretofore   referred  to, 

the  judge  of  the court,  after  considering  tin-  matter 

of  the  said  order,  as  to  the  master's  and  stenographer's  fees, 
decided  and  adjudged  as  follows: 

"It  is  further  ordered,  adjudged  and  decreed,  that  the  costs 
"of  this   case,   including  the   expenses   of   the   references   to 

" ,  master  in  chancery,  be  paid  by  said   

"and ,  which  said  costs  of  courl  shall  be,  by  the 

"clerk  taxed  and  the  fees  of  said  master  are  hereby  taxed  at 
"the  sum  of dollars." 

That  this  order  relative  to  costs  ami  expenses  in  said  suit 
was  part  of  the  decree  from  which  a  writ  of  error  was  prose- 
cuted by  said to  the  supreme  courl  of  Illinois,  and 

part  of  the  decree  which  was  reversed  and  remanded,  as  afore- 
said, but  said  decree  and  judgment  for  costs  still  stands  of 
record,  a  valid  and  binding  judgment  against  said   

Your  petitioner  further  represents  thai  in  the  Bupreme  court, 
in  the  assignment  of  error  tiled  in  this  cause,  appears  the  fol- 
lowing assignment  of  error,  as  to  the  costs,  to  wit: 

" The  court  erred  in  decreeing  the  costs  against 

" "    And  also  the  following  assignment  of  error : 

" The  court  erred  in  confirming  the  master's 

"port."    Which  master's  report  found  the  costs  against 

defendant. 

Your  petitioner  is  informed  and  believes,  and  upon  informa- 
tion represents,  that  the  reversal  of  the  decree  of  

by  the  supreme  court,  annulled  and  set  aside  the  said  decree 
wholly  and  entirely,  and  set  aside  and  reversed  all  such  por- 
tions of  said  decree  as  required   to  pay  the 

of  said  proceeding;  and  your  petitioner  alleges  that  the  order 

of was  an  interlocutory  order;  and  your  petitioner 

is  advised  that  the  force  and  effect  of  the  said  order  and  of  all 
other  orders  in  this  suit  were  carried  forward  and  were  in- 
cluded and  embodied  in  the  final  decree  of and  were 

reversed,  annulled  and  set  aside  by  force,  operation  and  effect 
of  the  reversal  decree  of  the  supreme  court,  and  that  the  order 
of and  said  order  of were  both  fully  and 
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entirely  reversed,  annulled  and  set  aside  and  have  no  longer 
any  force  and  virtue,  as  against  defendant,   

Your  petitioner  further  shows  unto  your  honors  that  he  has 

made  proper  and  legal  demand  of  the  said judge  as 

aforesaid,  and  the  honorable judge  of  the court 

that  the  mandate  of  this  honorable  court  should  be  complied 

with,  and  that  said  bill  be  dismissed,  as  to  your  petitioner , 

but  that  said  honorable   .  .  .• judge  as  aforesaid,  upon 

the  allegations  of  the  solicitor  of  said  complainant  which  were 
erroneously  accepted  and  believed  by  him,  refused  to  grant  the 
request  and  motion  of  your  petitioner,  hereinbefore  set  forth; 

that  the  honorable  judge  aforesaid,  wholly  denied 

your  petitioner's  motion  and  wholly  refused  and  still  refuses 
to  dismiss  said  suit,  as  to ,  as  directed  by  this  hon- 
orable court  to  do,  and  refuses  to  discharge  the  receiver  in  pos- 
session and  control  of  the  property  of  your  petitioner;  and  that 

the  honorable   wholly  declines  and  refuses  to  grant 

said  motion  and  refuses  to  entertain  and  consider  said  motion, 
as  required  by  law,  and  the  mandate  from  this  honorable  court, 
against  the  peace  and  dignity  of  the  state  of  Illinois. 

By  means  whereof,  your  petitioner  is  prevented  from  enter- 
ing upon  and  exercising  the  right  of  ownership  and  control 
over  his  said  property,  hereinbefore  described,  and  is  kept 
out  of  possession  and  use  of  the  same,  to  which  he  is  justly 
and  lawfully  entitled. 

.May  it  please  the  court  to  grant  the  writ  of  summons  in 

mandamus,  directed  to  the  sheriff  of county,  Illinois, 

commanding  him  to  summon  the  said  honorable judge 

of  the    court  of    county,  Illinois,  and  the  said 

honorable  ....  judge  of  said  court,  or  one  or  both  of  them  to  be 
and  appear  before  this  honorable  court,  forthwith  or  at  such 
early  time  as  may  be  considered  consistent  with  the  emer- 
gency of  the  case  and  the  grievance  of  your  petitioner;  and 
that  after  a  hearing  of  the  said  cause  that  your  honorable 
court  will  issue  the  writ  of  mandamus  directed  to  each  of  the 
said  judges,  or  to  one  of  them,  as  may  be  right,  requiring 

them,  or  either  of  them,  to  dismiss  the  said  bill  as  to 

and  to  discharge  the  receiver  in  the  above  entitled  cause;  and 
to  do  and  perform  all  acts  required  of  him  or  them  by  the 
mandate  of  your  honorable  court. 

(Verification) 

3693  Ditch,  deepening,  etc.  (111.) 

(Caption) 

To  the  honorable,  the  presiding  judge  of  said  court: 

Your  petitioner,   of  the  county  of  and 

state  of  Illinois,  respectfully  represents  unto  your  honor  that 
the  special  drainage  district  known  as special  drain- 
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age  district  number of  the  town  of and  of  the 

town  of of  the  county  of and  state  of  Illinois, 

was  duly  organized  on  or  about  the clay  of under  an 

act  of  the  legislature  of  the  state  of  Illinois,  entitled  "An  Act 
to  provide  for  the  organization  of  drainage  districts  and  to 
provide  for  the  construction,  maintenance  and  repair  of  drains 
and  ditches,  by  special  assessment  of"  the  property  benefited 
thereby,"  approved  May  29,  1879,  and  embracing  certain  lands 

in  sections in  the  township  of  and  sections 

in  township,  all  in  the  county  of and  state  of 

Illinois;  that     three  commissioners,  to  wit,   

were  duly  appointed  by  the  county  court  of county  ; 

and  that  said  drainage  district  was  organized  for  the  purpose 
of  constructing,  repairing  and  maintaining  drains,  embank- 
ments and  grades  within  said  district,  for  agricultural  and 
sanitary  purposes,  by  special  assessment  upon  the  property 
benefited  thereby. 

Your  petitioner  further  shows  by  the  table  or  plat  marked 
exhibit  "A,"  and  attached  to  this  petition  ami  made  a  part 
thereof,  the  description  of  the  land  in  said  district  and  tin- 
boundaries  thereof,  and  the  classification  of  each  tract  of  land 
as  made  by  said  drainage  commissioners,  and  the  map  or  plat 
of  said  district  as  organized  by  said  commissioners. 

Your  petitioner  further  shows  that  he  is  the  owner  of  sec- 
tion   P.  M.,  situated  in county,  Illinois,  lying 

and  being  in  and  about  the  center  of  said  drainage  district  ;  that 
the  commissioners  having  organized  Baid  district  as  aforesaid, 

employed a  civil  engineer  to  examine  said  land  ami 

make  a  plat  or  profile  of  the  proposed  work  and  report  the 
same,  with  the  probable  expense  of  carrying  out  said  work. 
to  said  commissioners;  that  said  commissioners  went  upon  said 
land  embraced  within  the  said  district,  and  having  examined 

the  same  and  the  report  of  the  said  ,  together 

with  the  map  or  profile  furnished  by  him,  found  that  the  lands 
included  in  said  district  would  be  benefited  for  agricultural  and 
sanitary  purposes  by  the  construction  of  an  open  ditch  and 
ditches  therein,  far  in  excess  of  the  expense  thereof,  and  having 
determined  on  the  plans  for  the  work,  proceeded  to  classify  the 
lands  included  in  said  district  on  a  graduated  scale  by  marking 
the  tracts  of  land  which  they  found  would  receive  most  or 
about  equal  benefits,  at  one  hundred  and  such  tracts  as  were 
adjudged  to  receive  less  benefits  were  marked  with  a  less 
number,  denoting  its  per  cent  of  benefit,  and  a  special  assess- 
ment was  made  on  such  classification. 

Your  petitioner  further  represents  that  the  figures  in  said 
exhibit  "A"  gives  the  classification  to  each  tract  of  land  as 
fixed  by  said  commissioners;  that  no  appeal  was  taken  from 
said  classification  and  no  change  made  in  it  after  the  same 
was  fixed  by  said  commissioners;  that  your  petitioner's  said 
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tract   and  tracts  of   land   wore   classified  as   follows    (Insert 
description)  at  one  hundred. 

Your  petitioner  further  shows  thai  in  accordance  with  the 
plans  or  system  of  drainage  adopted  by  said  drainage  com- 
missioners, a  main  open  ditch  was  extended  through  said 
drainage    district,    commencing    at   near    the  south    boundary 

of  your  petitioner's  land  in  said  section   and  in  section 

and  running  in  a  southeasterly  direction,  having  for  its 
outlet ,  being  at  the  southeastern  portion  of  said  drain- 
age district ;  that  two  lateral,  open  ditches  were  constructed, 
having  their  outlet  in  the  said  main  ditch,  above  described, 

commencing  in  the  lands  of ,  the  same  being  the  north 

half  of  section of  said township,  m  the  east 

side  thereof,  and  running  in  a  southerly  direction  to  the  lands 

of  said in  section and  through  the  lands 

of    ,  the  same  being  the  northeast  quarter  of  section 

then  turning  easterly   about    rods  south  of  the 

north  line  of  said  quarter  section  in  section    ,  thence 

easterly  about    . .    rods  into  the  lands  of  your  petitioner  in 

section ,  thence  running  southerly  about rods  through 

your  petitioner's  lands  in   said  section    and  connecting 

with   said   main   ditch;   that    another    lateral   ditch   was   con- 
structed running  easterly  through  the  lands  in  section   

and and  entering  the  west  line  of  your  petitioner's  land 

in  said  section at  about rods  north  of  the  south  line 

of  said  section ,  thence  running  southeasterly  about 

rods,    and   connecting   with   the   said   main   ditch,    above   de- 
scribed, in  the  southern  portion  of  your  petitioner's  land  in 

said  section at  the  point  where  the  other  lateral,  above 

described,  connects  with  the  said  main  ditch;  that  the  two 

lateral  ditches  carry  the  water  off  of  sections   ; 

that  this  water  is  brought  by  the  two  lateral  ditches  above 
described,  down  through  your  petitioner's  land  in  section 
and  conveyed  into  the  main  ditch  which  commences  in 
the  southern  portion  of  your  petitioner's  land,  and  runs  south- 
easterly down  to  and  a  certain  other  lateral  ditch 

with  its  outlet  in  the  main  ditch  in  section of  town 

and  running  northward  through  said  section  and  section  .... 

of  town   and  section of  town .  ;  that  said 

drainage  system  consists  of  about   miles  of  open 

ditch ;  that  the  said  drainage  cost,  approximately,  the  sum  of 
dollars ;  that  your  petitioner  has  paid  about 
...**.. dollars  in  assessments,  and  these  assess- 
ments were' all  paid  by  him  when  due;  that  in  addition  to  this, 
several  assessments  have  been  made  by  the  commissioners  of 
said  drainage  district  for  the  purpose  of  repairing  and  main 
taining  said  drainage  system;  and  that  said  several  assess- 
ments so  made  on  your  petitioner's  land  were  paid  by  him  at 
the  time  they  became  due.  . 

Your  petitioner  further  shows  that  the  central  portion  ot 
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your  petitioner's  land  is  low,  flat  ground;  that  the  whole  of 
said  section  is  level  land;  that  all  of  your  petitioner's  land 
was  included  in  said  drainage  district ;  and  that  the  a  - 
ments  of  said  drainage  district  and  drainage  system,  was  for 
the  express  purpose  of  furnishing  your  petitioner  an  outlet 
into  which  he  might  drain  the  waters  off  of  the  lands  in  said 

section    and  to  carry  off  waters   brought  onto   the 

lands  in  said  section by  the  two  lateral  ditches  in 

said  section and  extending  through  the  other  sections 

heretofore  referred  to. 

Your  petitioner  further  represents  that  in  the  construction 
of  said  main  ditch  from  said to  tin-  southern  por- 
tion of  your  petitioner's  land,  said  main  ditch  was  not  so 
constructed  as  to  furnish  an  outlet  for  the  water  on  your  peti- 
tioner's land  and  for  the  waters  brought  onto  petitioner's 
land  by  the  lateral  ditches  above  described;  but,  your  peti- 
tioner represents  and  charges  the  truth  to  be  that  the  Burfaee 
of  the  lands  lying  in  said  section  ..  is  lew.  tlat  ground,  and 
the  waters  brought  on  by  the  two  Lateral  ditches  above  de- 
scribed, are  brought  in  from  lands  of  winch  the  BUrface  is 
higher  than  your  petitioner's  land;  that  owing  to  the  narrow- 
ness and  shallowness  of  the  said  main  ditch  from  the  southern 

portion  of  your  petitioner's   1'arm    to   said    the 

said  waters  brought  on  by  the  said  two  Lateral  ditches  remain 
on  your  petitioner's  land;  that  this  is  caused  by  the  narrow- 
ness, shallowness  and  incapacity  of  the  said  main  ditch  run- 
ning from  the  southern  portion  of  your  petitioner's  lands  to 

said   ,  and  the  water  remains  for  such  a  length 

of  time  as  to  destroy  your  petitioner's  crops  and  grain  grown 

on  said  lands  to  the  amount   of  several    dollars 

each  year;  that  said  ditch  extending  from  the  southern  por- 
tion of  your  petitioner's   farm   to   the   said    by 

reason  of  error  in  the  construction  of  the  same,  completely 
fails  to  furnish  an  outlet  for  the  drainage  of  your  petitioner's 
said  lands,  and  for  carrying  off  the  water  brought  on  your 
petitioner's  lands  by  the  two  lateral  ditches,  above  described, 
and  completely  fails  to  furnish  an  outlet  for  the  drainage  of 
your  petitioner's  said  lands  as  was  originally  contemplated 
by  the  construction  of  said  drainage  ditch,  and  is  of  little  or 
no  value  to  your  petitioner  for  any  purpose  whatever. 

And  your  petitioner  further  represents  that  owing  to  the 
error  in  the  construction  of  the  main  ditch  above  referred  to. 
error  was  made  in  the  construction  of  the  two  lateral  ditches 
which  run  in  a  northeasterly  direction  through  the  southwest 

quarter  of  section ,  the  same  being  your  petitioner's  land: 

that  said  laterals  Mere  made  and  constructed  too  narrow  and 
shallow  to  carry  the  water  brought  in  from  the  lands  above. 
and  from  off  your  petitioner's  land,  into  the  main  ditch  above 
described. 

And  your  petitioner  further  represents  that  the  said  main 
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ditch  if  deepened  and  widened  from  where  the  same  inter- 
sects the  east  line  of township,  at  the  southeast 

corner  of  the  northeast  quarter  of  the  southeast  quarter  of 
section    ....    town    ....    north,   range    ....    east  of  the    .... 

I'.  M.,  county  of  and  state  of  Illinois,  and  up  to  a 

point  where  the  two  lateral  ditches  above  referred  to  connect 
with  said  main  ditch  in  the  southern  portion  of  your  petition- 
er's land,  the  same  being  a  distance  of  about  ....  feet,  and 
that  if  the  two  lateral  ditches  in  your  petitioner's  land  be 
deepened  and  widened  from  the  place  where  they  empty  into 
the  main  ditch  above  referred  to  and  up  to  where  they  inter- 
sect the  west  line  of  your  petitioner's  land,  a  complete  out- 
let will  be  furnished,  as  your  petitioner  is  informed  and  be- 
lieves, to  the  drainage  of  your  petitioner's  land,  and  for  carry- 
ing off  the  water  brought  on  by  the  two  lateral  ditches  con- 
necting with  said  main  ditch  in  your  petitioner's  land. 

And  your  petitioner  further  represents  that  at  the  present 
time,  between  the  point  where  the  said  main  ditch  intersects 

the  east  line  of   township  and  the  point  where 

the  two  lateral  ditches  connect  with  the  main  ditch  in  the 
southern  portion  of  your  petitioner's  land,  the  same  being 
about  ....  feet  in  length,  there  is  a  fall  of  approximately  .... 
feet  in  the  bottom  of  the  ditch;  that  said  ditch  could  be  deep- 
ened  sufficiently  to  give  your  petitioner  a  complete  out- 
let to  carry  oft"  the  water;  and  that  the  main  ditch  for  said 
distance  can  be  deepened  and  widened  so  as  to  furnish  a  com- 
plete outlet  sufficient  to  carry  off  the  water  from  your  peti- 
tioner's lands,  and  waters  of  the  said  two  lateral  ditches, 
without  interfering  with  the  flow  in  said  main  ditch. 

Your  petitioner  further  shows  that  the  average  fall  in  the 
main  ditch  from  where  the  main  ditch  intersects  the  east  line 
of township  up  to  the  place  where  the  two  lat- 
eral ditches  connect  with  said  main  ditch  in  the  southern  por- 
tion of  your  petitioner's  land,  is  at  least  ....  feet,  while  the 
average  fall  of  ....  foot  for  said  distance  would  be  amply  suf- 
ficient to  carry  the  water  from  your  petitioner's  land,  and  the 
water  brought  in  by  the  two  lateral  ditches  heretofore  de- 
scribed. 

And  your  petitioner  further  represents  that  if  the  said 
main  ditch  is  so  deepened  and  widened  as  to  furnish  a  com- 
plete outlet  for  the  purpose  of  carrying  off  the  waters  of  your 
petitioner's  land,  and  the  waters  brought  in  by  the  two  lateral 
ditches,  that  there  will  be  an  average  fall  in  the  bottom  of 
the  ditches  of  the  said  two  lateral  ditches,  of  at  least  .... 
feet,  while  the  average  fall  of  ....  foot  for  said  distance, 
would  be  amply  sufficient  to  carry  off  the  water  brought  in 
by  said  two  lateral  ditches,  and  the  waters  draining  from 
your  petitioner's  land  in  the  said  two  lateral  ditches. 

And  your  petitioner  further  represents  that  the  commis- 
sioners of  said  drainage  district  did  in  the  year   ....,  to  a 
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certain  extent,  deepen  and  widen  the  lateral  ditch  commenc- 
ing at  where  the  two  lateral  ditches  connect  with  the  main 
ditch  in  the  southern  portion  of  your  petitioner's  land,  and 

running   north   about    rods   and   running   westerly    

rods,  thence  running  northwesterly  about rods  up  through 

your  petitioner's  lands  and  through  other  lands  contained  in 
said  district;  that  the  deepening  and  widening  of  said  lateral 
ditch  will  cause  more  water  to  be  brought  onto  the  lands 
of  your  petitioner,  and  will  increase  the  already  overtaxed 
capacity  of  the  main  ditch  of  said  drainage  system,  commenc- 
ing at  the  southern  portion  of  your  petitioner's  land  and  will 
cause  more  water  to  be  brought,  in  to  stand  on  your  peti- 
tioner's land  for  such  a  length  of  time  as  to  destroy  and  injure 
your  petitioner's  crops. 

Your  petitioner  further  represents  that  the  cost  of  mod- 
ifying and  changing  the  main  ditei:  commencing  at  where  the 
same  intersects  the  east  line  of  .  .  township,  and  deepening  and 
widening  the  same  up  to  where  the  two  lateral  ditches  connect 
with  it  in  the  southern  portion  of  your  petitioner's  farm,  the 
same  being  a  distance  of  about  .  .  feet,  and  deepening  and  wid- 
ening the  two  lateral  ditches  from  where  the  same  empty  into 
said  main  ditch  in  the  southern  portion  of  your  petitioner's 
land,  and  up  to  the  point  where  the  same  intersect  the  west 
line  of  your  petitioner's  farm,  being  a  distance  of  about  .... 
feet,  would  be  approximately  about dollars. 

And  your  petitioner  further  represents  unto  your  honor, 
and  so  charges  the  fact  to  be,  that  the  ben.  tits  accruing  to 
the  several  tracts  of  land  embraced  within  said  district,  ex- 
cept to  your  petitioner's  land,  far  exceed  the  amount  of  the 
several  assessments  levied  against  the  same;  that  there  is  no 
money  in  the  treasury  of  said  district;  that  it  will  be  neces- 
sary for  said  commissioners  to  make  an  additional  levy  in 
order  to  raise  the  amount  necessary  to  modify  the  said  drain- 
age system  so  as  to  drain  the  lands  of  your  petitioner  and  to 
carry  off  the  waters  brought  onto  the  lands  of  your  peti- 
tioner by  the  two  lateral  ditches  above  described,  as  con- 
templated in  the  organization  of  said  district  and  the  classi- 
fication of  said  lands;  that  the  benefits  accruing  to  the  sev- 
eral tracts  of  land  embraced  in  said  district  will  far  exceed 
the  amount  of  the  assessments  made  in  completing  said  dis- 
trict and  including  the  necessary  change. 

Your  petitioner  further  shows  that   the   term   of  the   said 

•  , :  has  expired,  and  that  divers  other  persons  have 

since  that  time  been  elected  and  have  acted  as  commission- 
ers; that  said  have  since  been  elected  as  drainage 

commissioners  of  said  drainage  district  and  are  now  acting 
as  drainage  commissioners  of  said  drainage  district. 

Your  petitioner  further  shows  that  he  has  many  times  re- 
questedthe  present  drainage  commissioners  and  their  prede- 
cessors in  office,  to  so  deepen  and  widen  said  main  ditch  from 
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where  the  same  intersects  the  east  line  of township 

up  to  and  into  the  southern  portion  of  your  petitioner's  land, 
and  to  deepen  and  widen  the  said  two  lateral  ditches  from 
where  the  same  empty  into  the  main  ditch  in  the  southern  por- 
tion of  your  petitioner's  land,  and  up  to  where  the  same  inter- 
sect the  west  line  of  your  petitioner's  land,  that  he  might  have 
an  outlet  in  which  he  could  drain  his  lands,  the  same  being  the 

said  section  ,  and  to  carry  oft'  the  water  brought  in 

the  said  lands  by  the  said  two  lateral  ditches,  so  that  he  might 
receive  the  benefits  as  contemplated  by  the  organization  of  said 
drainage  district,  and  the  construction  of  said  drainage  ditches ; 
and  that  they  have  wholly  refused  and  neglected  so  to  do,  pre- 
tending and  claiming  that  said  drains  have  been  constructed 
according  to  the  plans  and  profile  survey  thereof,  and  that  they 
have  no  right  or  authority  to  now  alter  or  modify  the  same ;  by 
reason  whereof,  your  petitioner  is  deprived  of  the  protection 
and  benefits  it  was  contemplated  he  should  receive  when  said 
drainage  district  was  organized,  and  the  said  lands  were  classi- 
fied, and  to  which  he  is  lawfully  entitled. 

"Wherefore,  your  petitioner  makes  the  said special 

drainage  district  number and  the  said 

commissioners  of  said special  drainage  district  number 

as  commissioners,  parties  defendant,  and  prays  that 

a  writ  of  mandamus  directed  to  said  drainage  commissioners 

of  said  special  drainage  district  number 

in  the  towns  of and in  the  county  of 

and  state  of  Illinois,  commanding  them  forthwith  to  alter,  re- 
pair and  modify  said  drainage  system,  and  to  deepen  and 
widen  said  main  ditch  commencing  at  where  the  same  intersects 

the  east  line  of township  and  extending  up  the  line  of 

said  ditch  to  where  the  same  connects  with  the  two  lateral 
ditches  in  the  southern  portion  of  your  petitioner's  land  in 

section    ,  and  to  deepen  and  widen  said  two  lateral 

ditches  from  where  the  same  empty  into  the  main  ditch  in  the 
southern  portion  of  your  petitioner's  land,  to  where  the  same 
intersect  the  western  boundary  of  your  petitioner's  land,  so  as 
to  provide  an  outlet  of  ample  capacity  to  carry  the  waters  off 
your  petitioner's  land,  and  to  drain  the  same,  and  to  the  end 
that  your  petitioner's  land  will  receive  the  protection  and  bene- 
fit contemplated  when  said  district  was  organized,  and  the  said 
lands  were  classified,  and  that  they  make  a  special  assessment 
to  meet  the  cost  thereof.89 


(Verification) 

3694  Election;  nomination  certificate,  averments 

A  petition  for  mandamus  to  compel  the  certification  of  a  per- 

89  Langan  v.  Milk 's  Grove  Drain- 
age District,  239  111.  430. 
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son  as  nominee  of  a  political  convention  must  state  that  the 
parties  who  called  the  convention  had  legal  authority  to  call  it.,J0 

3695  Election;  nomination  certificate,  petition  (111.) 

(Caption) 

The  petitioner,  ,  of ,  in  the  county  of 

and  state  of  Illinois,  complaining  shows  that  he  is 

a  legally  qualified  elector  of  the  county  of of  the 

senatorial  district  in  the  state  of  Illinois,  and  has 

been  for years  last  past ;  that  at  a  democratic  sena- 
torial convention  held  at  the  city  of in 

county  in  the  said  ....  senatorial  district,  for  said  district,  on 

the    day  of    ,   10..,   which   convention   was 

called  and  held  in  accordance  with  the  customs,  usages  and 
rules  of  the  democratic  party,  your  petitioner  was  Dominated 
for  the  office  of  representative  in  the  general  assembly  of  tin- 
state  of  Illinois,  from  said  district,  together  with 

•  •_ of in  county  in  said  dis- 
trict; that  on a  certificate  of  said  nomination  in 

due  form  of  law  signed  by   chairman  and    

secretary  and  sworn  to  by  them  was  filed  in  the  office  of  tin- 
secretary  of  state  of  Illinois,  a  true  copy  of  which  nomination 
certificate  is  hereto  attached   and    marked   exhibit       A,"   and 

made  a  part  of  this  petition  ;  that   afterwards,  on   , 

19..,  another  certificate  of  nomination  purporting  to  be  made 

by  the  said  democratic  senatorial  convention  at    

Illinois,  on  said day  of signed  by .' 

as  chairman  and as  secretary  and  sworn  to  by  them 

was  filed  with  the  secretary  of  state  of  the  state  of   Illinois, 

certifying  to  the  nomination   of    of    , 

Illinois,  for  state  senator  for  said senatorial  district 

and  to  the  nomination  of  of  Illi- 
nois, your  petitioner,  for  representative  in  the  general  assem- 
bly from  said senatorial  district,  a  true  copy  of  which 

certificate  of  nomination  is  hereto  attached  marked  exhibit 
"B,"  and  made  a  part  of  this  petition;  thai   afterwards,  on 

•••; ,  19. .,  the  secretary  of  state  issued  a  notice  to  the 

chairman  and  secretary  named  in  the  last  above  certificate  of 

nomination,  stating  that  the  names  of and , 

also  that  of for  representative  would  appear  on  the 

official  ballot  in  the  absence  of  objections  thereto,  a  copy  of 
which  notice  is  hereto  attache,  1  marked  exhibit  "C,"  and  made 
a  part  of  this  petition;  that  afterwards,  on .,  19.  .,  tin- 
secretary  of  state  mailed  a  notice  to  your  petitioner  to , 

Illinois,  notifying  that  an  affidavit  had  been  filed  that  .' 

named  in  certificate  of  nomination  filed    lit.  .,   and 

named  in  certificate  of  nomination  filed  ,19.  .,'were 

•°  People  v.  Eose,  211  111.  254. 
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one  and  the  same  person,  and  further  notifying  your  petitioner 

that  within    days  of  his  receipt  of  such  notice  he 

would  be  required  to  elect  as  to  which  of  said  two  groups  of 
candidates  he  desired  to  have  his  name  appear  and  remain 
with  or  under  and  that  on  his  failure  to  make  such  election  his 
name  would  not  be  certified  to  the  county  clerks  of  the  several 

counties  of  the senatorial  district  as  entitled  to  be 

printed  on  the  official  ballot  as  a  candidate  for  the  office  of 
representative  in  the  general  assembly,  a  certified  copy  of 
which    notice   is   hereto    attached    marked    exhibit   "D,"    and 

made  a  part  of  this  petition;  that  petitioner  was  at   

in  attendance  of    and  did  not   receive  the  above 

notice  until   ,  19..,  although  the  said  notice  reached 

his  post-office  at ,  Illinois,  on  a  much  earlier  date;  that 

on ,  19.  .,  objections  were  filed  by  ,  chair- 

man,    secretary,   nominee  for  senator, 

nominee    for    representative    and    

and  attorneys  for  above  named  and  as  dele- 
gates to  said  convention,  to  the  said  certificate  of  nomination 

filed ,  19.  .,  which  appears  attached  hereto  marked 

exhibit  "A,"  a  true  copy  of  which  objeetions  is  hereto  at- 
tached marked  exhibit  "E,"  and  made  a  part  of  this  petition; 

that  with  said  objections  a  letter  signed  by  said   as 

attorney  for  your  petitioner  and  others  to  said  secretary  of 
state  was  forwarded  by  mail,  a  copy  of  which  letter  is  hereto 
attached,  marked  exhibit  "F,"  and  made  a  part  of  this  peti- 
tion; that  on  ,  19..,  said  secretary  of  state  acknowl- 
edged receipt  of  said  objections  and  therein  stated  that  said 
objections  with  all  papers  on  tile  relating  to  the  matter  would 
be  submitted  to  the  county  judges  of  the  counties  comprising 

the    senatorial    district   for   consideration   and   final 

decision  at   ,  Illinois,  at   o'clock    ...    M., 

,  19.  .,  and  that  the  objections  signed  by   

would  be  accepted  as  signifying  his  choice  as  to  which  group 
of  candidates  he  elected  that  his  name  should  appear  with  on 
the  ballot,  which  letter  is  hereto  attached  marked  exhibit 
"G,"  and  made  a  part  of  this  petition;  that  afterwards  on 

,  19.  .,  the  secretary  of  state  notified  your  petitioner 

that  objections  had  been  filed  to  his  nomination  and  to  that 

of ,  as  candidates  of  the  democratic  party  for  the 

senatorial    district    and   that    the    hearing   thereon 

would  be  had  at  the  meeting  already  appointed  at  , 

Illinois,  on   ,  19.  .,  which  letter  is 'hereto  attached 

marked  exhibit  "II,"  and  made  a  part  of  this  petition;  that  on 

,  19 .  . ,   county  judge  of   

county,  county  judge  of county, 

county  judge  of   county, 

and  county  judge  of county,  be- 
ing the  county  judges  of  the  counties  above  named  compris- 
ing the senatorial  district  of  the  state  of  Illinois, 
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met  at  the  court  house  in in count}',  in  said 

state  at  the  hour  of o'clock   ..   M.,  with  all  parties 

making  said  objections  being  present  together  with  the  mes- 
senger from  said  secretary  of  state  with  all  the  papers  and 
files  of  said  office  relating  to  the  said  nominations,  a  hearing 
was  had  by  said  judges  on  both  objections  to  the  certificates 
of  nomination  hereinabove  set  forth  and  a  finding  and  order 
was  made  by  them  thereon,  which  finding  and  order  were  made 
and  signed  by  said  judges  and  duly  filed  in  the  office  of  said 
secretary  of  state,  a  copy  of  which  finding  and  order  are  hereto 
attached  marked  exhibit  "I,"  and  made  a  part  of  this  petition; 

that  said  order  declared  your  petitioner  and to  be 

the  regular  nominees  of  said  democratic  convention  at   , 

19. .,  for  representatives  in  the  general  assembly  from   

senatorial  district  and  their  names  to  be  entitled  to  go  on  the 

official  ballot  at  the  ensuing  election  to  be  held  on 

,  19..,  for  representatives  in   the   general   assembly 

from  said district  as  the  nominees  of  the  democrat  it- 
party;  that  after  the  filing  of  said  order  of  said  judges  with 

the  secretary  of  state  on ,  1!). .,  the  said  secretary  of 

state  notified  your  petitioner  that  his  name  was  not  entitled  to 
a  place  on  the  official  ballot  as  a  candidate  for  representative  in 

the  general  assembly  from  the    senatorial  district, 

which  letter  is  hereto  attached  marked  exhibit  "J,"  and  made 

a  part  of  this  petition;  that   afterwards,  on    ,   l!'.., 

your  petitioner  made  demand  upon  the  said  secretary  of  stale 
that  said  secretary  of  state  certify  his  name  to  the  county 
clerks  of  the  several  counties  comprising  the  sena- 
torial district  in  said  state  as  one  of  the  democratic  candidates 
for  representative  in  the  general  assembly  of  Illinois  on  the 
official  ballot  to  be  voted  on  at  the  general  election  to  be  held 
on ,  19.  .,  a  true  copy  of  which  demand  is  hereto  at- 
tached marked  exhibit  "K,"  and  made  a  part  of  this  petition; 
that  said  secretary  of  state  has  refused  and  still  refuses  to  so 
certify  the  name  of  your  petitioner  to  said  county  clerks  as  a 
candidate  aforesaid  on  said  official  ballot:  that  your  petitioner 
avers  that  under  the  law  and  the  finding  and  order  of  said 
county  judges  it  is  the  duty  of  said  secretary  of  state  to  cer- 
tify the  name  of  your  petitioner  to  the  said  county  clerks  of 

the  counties  comprising  said senatorial  district  as  one 

of  the  democratic  candidates  for  representative  in  the  general 
assembly  from#said  district,  to  appear  on  the  official  ballot  to 
be  voted  on  at  the  general  election  to  be  held  in  said  district 

on ,  19.. 

Wherefore,  your  petitioner  prays  a  writ  of  mandamus  di- 
rected to  the  said secretary  of  state  of  the  state  of 

Illinois,  commanding  him  that  he  certify  to  the  county  clerks 

of  the  counties  of and  in  the  stal 

Illinois,  the  name  of  of  ,   county 

Illinois,  your  petitioner  herein,  as  one  of' the  democratic  can- 
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didates  for  representative  in  the  general  assembly  of  the  state 

of  Illinois  from  the senatorial  district,  on  the  official 

ballot  to  be  voted ,  19.  .,  in  said district, 

and  that  such  further  order  may  be  made  as  the  premises  may 
require,  etc. 


Attorneys. 
(Verification) 

3696  Expenditure  of  public  funds,  necessary  averment 

A  showing  that  the  necessary  funds  are  on  hand  or  otherwise 
under  the  control  of  the  respondent  is  essential  in  a  petition 
to  compel  an  expenditure  of  money  by  a  municipality.91 

3697  Inspection  of  corporate  books  (W.  Va.) 

(Caption) 

To  the  honorable  ,  judge  of  said  court: 

The  petition  of  the  state  of  West  Virginia,  at  the  relation  of 

,  respectfully  avers  and  shows  unto  your  honor  as 

follows : 

1.  That  the   company  is  a  corporation  created 

and  existing  under  the  laws  of  the  state  of  West  Virginia  by 
virtue  of  a  certificate  of  incorporation  issued  by  said  state,  on 

the    day  of   ,   19..,  and  is  engaged  in  the 

mining  and  selling  of  coal,  and  in  other  business  incidental 
thereto,  and  has  its  mines,  plant  and  office  for  the  transaction 
of  its  business  at ,  in county,  West  Virginia. 

2.  That  the  authorized  capital  of  said    company 

is thousand  dollars  ($ ),  divided  into 

shares  of  the  par  value  of dollars  ($ )  each, 

all  of  which  is  issued  and  is  held  as  follows:     (Insert  names 

and  number  of  shares),  and  ,  as  trustee  for  said 

shares. 

3.  That  the  relator  was  one  of  the  incorporators  of  said 
company  and  was  elected  a  director  at  the  first  meeting  of 
the  stockholders  of  said  company,  held  in  the  year  19. .,  and 
that  he  was  re-elected  such  director  at  each  annual  meeting  of 
the  stockholders  from  19..  to  19..  inclusive,  so  that  said  re- 
lator has  been  both  a  stockholder  and  director  of  said  com- 
pany from  the  time  of  its  formation  to  the  present  time,  and 
still  is  such  stockholder  and  director. 

That  at  the  annual  meeting  of  stockholders  of  said  corpora- 
tion held  in ,  19 .  . ,  the  said and 

»i  Board  of  Supervisors  v.  People, 
111.  13. 


2296  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

were  elected  directors  of  said  company;  that  the  same  directors 
were   elected   at  the  annual   stockholders'   meetings   held   in 

f  19. .,  and  in ,  19. .  ;  and  that  said  parties  are 

now  the  directors  of  said  corporation. 

4.  Petitioner  now  says  that  since  the  annual  meeting  of 

the  stockholders  of  said  company  held  in   ,  19.  .,  the 

relator  and  the  said as  directors  and  stockholders  of 

said   corporation,    have   been   refused    information    as   to    the 

business  and  affairs  of  the  said  corporation  by  the  said .- 

and  who  have  conspired  to  prevent  the  relator  and 

the  said   from  obtaining  certain   information   which 

it  was  proper  and  necessary  for  them  to  have  as  din. tors 
of  said  company.  At  the  meeting  of  the  directors  of  said  com- 
pany, held  for  the  election  of  officers  upon  the  same  day  as, 
and  immediately  after  the  annual  stockholders'   meeting,    in 

,  19. .,  at  the  office  of  said   in  the  eity  of 

,  the  said  was  elected  president  and  treas- 
urer of  the  said  company  and  was  re-appointed  its  general 

manager;  that  the  said was  elected  vice-president  and 

secretary;  that  the  same  officers  were  re-elected  at  the  meeting 
of  the  directors  immediately  following  the  annual  stockhold- 
ers' meeting,  held  in   1!».  .  ;  that  said    is  qow 

the  president,  treasurer  and  general  manager  of  said  company  ; 

that  the  said is  its  vice-president  and  secretary ;  and 

that  there  are  no  other  officers  of  said  company. 

That  the  said and own  jointly,  a  majority 

of  the  stock  of  said  corporation,  and  const  it  in.'  a  majority  of 

its  board  of  directors;   that    the  said    and    

act  and  vote  both  as  stockholders  and  directors,  as  the  said 

dictates  or  directs;  that  at  the  annual  meeting  of  the 

stockholders  held  in ,  19.  .,  the  said voted  all 

the  stock  of  said and ;  that  the  said 

who  is  hostile  to  this  respondent,  was  thus  able  to  name  a  ma- 
jority of  board  of  directors  of  said  company,  and  that  with  the 

aid  of  said and was  able  to  nam.'  the  officers 

and  agents  of  said  company,  and  thereby  t..  obtain  and  keep 
possession  or  control  of  its  corporate  hooks,  papers  and  records. 

5.  Petitioner  now  says  that  the  said is  one  of  the 

lessors  of  said  W  company,  from  whom  it  leases  the  tract  of 
land  that  it  is  now  mining  and  operating;  that  he  owns  as 
petitioner  is  informed,  one-third  of  said  tract,  and  receives 
directly  from  said  W  company,  one-third  of  the  royalties  paid 

by  said  company  for  coal  mined  by  it  ;  that  the  said 

is  also  the  president  and  one  of  the  principal  stockholders  of 
the  F  company,  which  is  a  selling  agency,  selling  the  entire 
output  of  coal  to  the  said  W  company  under  a  contract  with 
said  company;  that  said  P  company  also  sells  the  output  of  the 
C  company,  the  R  company  and  the  V  company,  operating 

and  producing  companies,  in  all  of  which  the  said  ' is 

interested  as  an  officer  and  as  a  large  stockholder;  that  the 
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said  petitioner  is  informed  that  the   AY  company  is  paying 

said  F  company  a  commission  of per  cent  for  selling  its 

coal,  which  at  the  prices  prevailing  for  coal  during  the  current 

year,  would  be  about    cents  per  ton ;   and  petitioner 

charges  that  this  commission  is  excessive  and  that  other  sell- 
ing agencies,  handling    coals,  charge  only    

cents  per  ton  as  commission  for  selling. 

Petitioner  says  that  by  reason  of  said 's  connection 

with  said  companies  above  named,  he  lias  interests  which  are, 
or  may  at  any  time  become  in  conflict  with  the  interests  of 
said  W  company,  and  that  he  is  enabled  if  he  should  so  choose, 
to  discriminate  against  said  \Y  company  in  favor  of  the  other 
producing  companies  in  which  he  is  interested,  and  in  favor  of 
said  selling  agency,  said  F  company,  and  that  it  is  especially 
proper  and  necessary  that  all  contracts  and  dealings  between 

the  said and  the  said  W  company,  and  the  said  F 

company  and  the  said  W  company,  and  all  contracts  for  the 
sale  of  coal  of  the  W  company,  made  by  said  F  company  as 
its  agent,  and  in  particular,  the  price  for  which  the  said  F 
company  is  selling  the  same,  and  the  price  which  it  is  returning 
to  said  W  company  for  said  coal,  should  be  fully  and  fairly 

made  known  ami  disclosed  by  the  said and  the  said 

to  your  relator ;  or  that  said  relator  be  given  reason- 
able opportunity  to  investigate  such  books,  records  and  ac- 
counts of  said  company  as  will  give  him  said  information. 

Petitioner  avers  that  the  relator  as  a  director  of  said  W 
company,  is  not  only  given  the  right,  but  is  charged  by  the 
law  with  the  duty  of  seeing  that  the  business  of  said  corpora- 
tion is  honestly  and  economically  administered  in  the  sole  inter- 
ests of  its  stockholders  and  to  their  best  advantage,  and  that 
said  relator  should  know  particularly,  what  the  output  of  the 
mines  of  said  company  is  at  any  given  time,  the  cost  of  pro- 
duction, including  royalties,  paid  to  its  said  lessor,  and  the 
price  which  said  company  is  receiving  from  its  selling  agent  for 
the  sale  of  its  product,  the  commission  paid  by  said  company 
to  its  selling  agent,  the  said  F  company,  and  the  terms  and 
conditions  of  such  agency ;  and  generally,  all  other  matters 
and  things  relating  to  the  business  and  affairs  of  said  corpo- 
ration, which,  by  law,  are  required  to  be  conducted  by  its 
directors. 

6.     Petitioner  now  avers  that  at  a  meeting  of  the  directors 

of  said  W  company  held  in ,  19.  .,  at  the  office  of  said 

,  at  which  all  the  said  directors  of  said  company  were 

present,  the  relator  requested  of  the  said and 

then  and  there,  directors  and  officers  of  the  said  W  company 
as  hereinbefore  set  forth,  certain  information  concerning  the 
amount  of  coal  mined  by  said  company  during  the  year,  19.  ., 
the  average  cost  price  of  said  coal,  the  selling  price  thereof, 
the  profits  derived  by  said  company  from  rents  and  store  ac- 
counts, and  a  statement  of  any  unusual  expenses,  which  said 
company  might  have  incurred  during  said  year.    And  the  re- 
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lator  further  asked  that  he  be  given  access  to  the  books  of 
this  company,  for  the  purpose  of  obtaining  this  information. 

And  the  said   then  and  there  promised  to  furnish 

your  relator  any  information  in  regard  to  the  business  of  said 
company,  and  to  give  such  access  to  its  books  and  records  as 
said  relator  desired.  .. 

7.     Petitioner   says   that  not   having   received   any   of   the 

information  requested  by  him,  that  on  the   day  of 

,  19. .,  the  relator  wrote  the  said  W  company  at 

,  requesting  certain  information  in  regard  to  the 

business  and  affairs  of  said  company,  as  follows:  (Set  out 
request). 

That  on  the of ,  19 . . ,  the  said 

as  president  of  said  company,  wrote  to  the  relator,  declining 
to  give  the  information  asked  for,  as  will  appear  from  a  let- 
ter received  by  the  relator  from  said which  reads 

as  follows:     (Insert  reply).     It  appears  from  said  letter  that 

the  said refused  relator  the  information  he  requested 

and  stated  that  at  the  next  meeting  of  the  board  of  directors  of 
said  W  company,  he  would  submit  petitioner's  request,  and 
would  be. guided  by  their  advice  in  the  matter,  that  is  to  say, 
by  the  advice  of  the  said and 

Petitioner  says  that  said  relator  has  never  heard  further 

from  said   ,  and  that  neither  the  said    nor 

anyone  else  has  furnished  him  with  the  information  referred 
to  in  said  letter.    And  petitioner  believes  and  so  charges,  that 

the  said  letter  of ,  was  written  by  the  said   

after  conference  with  the  said  ,  and  with  the  intent 

on  the  part  of  the  said  and   ,  of  hindering, 

delaying  and  preventing  said  relator  from  obtaining  sai.l  in- 
formation. 

Petitioner  says  that  it  is  informed  and  believes  that  under 
the  by-laws  of  said  W  company,  the  custody  of  its  books,  rec- 
ords and  papers,  is  committed  to  the  secretary  of  the  com- 
pany, who  is  the  said ;  but  that  the  said ,  as 

president,  treasurer  and  general  manager  of  said  company, 
has  the  actual  custody  and  possession  of  all  the  books,  records 
and  correspondence  of  said  company  at  the  office  of  said  com- 
pany, at ;  that  all  said  books,  records  and  papers  are 

subject  to  the  exclusive  control  of  the  said , 

and ;  and  that  they  have  been  in  such  custody  and 

under  such  control  at  all  times  since   19. .,  to  the 

present  date. 

Petitioner  now  avers  that  on  the day  of 

19.  .,  your  relator  wrote  to  the  said as  follows ;  send- 
ing said  letter  by  registered  mail,  which  was  duly  received 
by  the  said : 

" ,  West  Virginia ,  19. . 

Mr , 

President  and  treasurer,   \Y  company, 
, county,  W.  Va. 
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Dear  Sir: 

Your  letter  of ,  in  reply  to  mine  of , 

was  duly  received,  in  which  you  say  that  it  has  never  been 
the  custom  of  any  business  enterprise  to  supply  to  anyone 
outside  of  the  active  management  the  information  desired  in 
my  letter,  and  that  you  do  not  believe  it  would  be  good  for  the 
interest  of  the  stockholders  to  do  so,  and,  however,  that,  at 
the  next  meeting  of  the  board  of  directors,  you  will  submit  my 
request  and  that,  if  they  think  differently  from  you  in  regard 
to  furnishing  me  this  information,  you  will  be  guided  by  their 
advice  in  the  matter. 

Not  having  heard  from   you   further  since   your  letter   of 

,  I  desire  to  repeat  my  request  and  demand  that  I 

be  permitted  to  examine  such  books,  records  and  papers  of  the 
"\V  company,  in  my  capacity  as  a  director  and  stockholder  of 
said  company,  as  1  may  desire,  and,  in  particular,  the  following 
correspondence,  books,  records  and  papers,  to  wit : 

(1)  Any  and  all  contracts  or  orders,  if  any,  which  the  W 
company  has  with  any  parties  for  the  sale  of  its  output  or 
any  part  thereof. 

(2)  Any  and  all  contracts,  if  any,  between  the  W  company 
and  the  F  company  for  the  sale  by  the  latter  of  the  W  com- 
pany's output  or  any  portion  thereof,  and  any  and  all  con- 
tracts, if  any,  between  said  W  company  and  any  other  selling 
agency. 

(3)  The  pay  rolls  and   general   books,   including  journal, 

ledger  and  cash  book  of  the  W  company  from ,  19.  ., 

to  ,  19.. 

(4)  The  daily  and  monthly  cost  sheets,  showing  the  operating 
expenses  of  said  AV  company  daily  and  by  the  month  from 
,  19..,  to   ,19.. 

(5)  The  general  books  of  the  company  and  such  other  of  its 
records,  papers  and  correspondence  as  will  show  the  cost  of 
producing  coal,  the  royalty  paid,  the  salaries  and  wages  paid, 
and  other  items  of  expense  charged  against  the  gross  proceeds 
of  said  coal  from ,  19 .  . ,  to ,  19 .  . 

(6)  The  general  books  and  pay  rolls  of  the  company  show- 
ing what  amounts,  if  any,  have  been  derived  from  rents  of 
houses  to  miners  and  others,  and  from  the  business  conducted 

at  the  company's  store  between   ,  19..,  and   , 

19.. 

(7)  The  minute  book  of  the  stockholders'  meetings,  and  the 
record  of  the  directors'  meeting,  and  all  records  of  the  action 
taken  by  the  stockholders  or  directors  of  said  W  company 
from ,  19..,  to ,19.. 

(8)  The  stock  ledger  and  the  stock  certificate  book  of  said 
W  company. 

As  a  stockholder  of  the  W  company,  T  am  entitled  to  the 
information  which  I  have  requested  and  now  request,  and 
which  you  have  failed  and  refused  to  give  me.     As  a  share- 
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holder  and  director,  I  am  entitled  to  examine  such  books,  rec- 
ords and  papers  of  the  company  as  I  may  deem  necessary  in 
order  to  ascertain  how  the  business  affairs  of  the  company  are 
being  conducted.  As  a  director  of  the  company,  I  have  the 
same  right  to  examine  all  of  its  books,  papers  and  correspond- 
ence that  you  and  any  other  director  have ;  and  neither  you, 
or  the  board  of  directors,  or  any  of  them,  have  the  right  to 
prevent  me  from  having  access  to  these  papers  or  making  an 
examination  of  them  or  memoranda  from  them. 

I  hereby  notify  you  that  on  the  day  of  , 

19..,  I  shall  present  myself  at  the  office  of  the  W  company, 
t  West  Virginia,  and  shall  request  you,  as  the  presi- 
dent and  treasurer  of  said  company,  and  the  custodian  of  its 
records,  books  and  papers,  to  allow  me  to  examine  and  make 
memoranda  from,  all  and  singular,  the  records,  accounts, 
books  and  papers  of  the  W  company,  above  mentioned,  such 
examination  to  be  made  during  business  hours  and  in  such  a 
way  as  not  to  hinder  or  interfere  unnecessarily  with  the  busi- 
ness of  the  company,  and  if  not  completed  on  said  'late  to  be 
continued  daily  until  such  examination  is  completed  to  my 
satisfaction. 

I  request  and  demand  to  make  said  examination  in  my  ca- 
pacity as  one  of  the directors  of  said  W  company. 

and  also  as  a  shareholder  owning shares  of  the  capital 

stock  of  said  company.  For  your  information  I  desire  to  say 
that  I  have  no  interest  adverse  to  those  of  the  company  in  any 
way,  and  desire  to  make  this  examination  solely  with  a  view  to 
ascertain  facts  pertaining  to  my  investmenl  and  to  the  man- 
agement of  the  company,  in  particular,  to  ascertain  the 
cost  of  producing  coal,  the  selling  price  thereof,  the  output 
of  the  mine  and  the  expenses  of  operation  ;  and  further  to  ascer- 
tain whether  the  company  is  being  properly  and  economically 
conducted  in  the  equal  and  impartial  interest  of  all  its  stock- 
holders, or  in  such  a  way  as  to  promote  the  interest  of  cer- 
tain of  its  stockholders,  or  of  outside  parties,  to  the  detri- 
ment of  other  stockholders. 

I  am  sending  a  copy  of  this  letter  to  Messrs 

and ,  the  other  directors  of  the  W  company. 

Kindly  let  me  have  a  reply  by  as  early  a  mail  as  possible. 

Yours  very  truly, 

Petitioner  says  that  the  relator  sent  copies  of  said  letter  to 
the  said and ,  so  that  all  the  direct- 
ors of  said  company  were  fully  a«l\  is.-.l  that  relator  would 
demand  the  information  and  the  right  to  make  the  examina- 
tions in  said  letter  specified. 

Petitioner  now  says  that  owing  to  circumstances  beyond  his 

control,  he  found  on   ,  that  it  would  be  impossible 

for  him  to  go  to  on  the  day  of   , 

and  that  he  notified  the  said    by  letter  that  he 
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would  come  to on  the  day  of , 

instead  of  on  the as  he  had  originally  intended,  as  will 

appear  from  the  following  letter  written  by  said  relator  to  the 

said :     (Insert  name  and  address). 

"Dear  Sir: 

Circumstances  over  which  I  have  no  control  make  it  impos- 
sible for  me  to  keep  my  appointment  with  you  for  the , 

but  I  will  be  there if  it  is  possible  for  me  to  do  so. 

Yours  truly, 


8.  Petitioner  now  says  that  on  said  day  of , 

19..,  within  business  hours,  to  wit,  between  the  hours  of  8 
and  9  o'clock  A.  M.,  the  said  relator  presented  himself  with 

,  a  competent,  reliable  and  expert  accountant,  at 

the  office  of  said  W  company  at  said  village  of , 

and  in  his  capacity  as  director  and  stockholder  of  said  com- 
pany, requested  the  said ,  as  president,  treasurer  and 

general  manager  of  said  company,  and  the  custodian  of  its 
records,  books  and  papers,  and  who  then  and  there  held  said 
records,  books  and  papers  in  his  custody  and  possession,  to  al- 
low said  relator  to  examine  the  books,  records  and  papers  of 

the  said   \V  company,  specified  in  the  letter  of  the 

from  said  relator  to  the  said ,  here- 
inbefore set  forth. 

That  the  said   then  and  there  refused  to  allow 

the  relator  to  examine  or  to  make  memoranda  from  any  of 
said  correspondence,  books,  records  and  papers,  and  failed 
and  refused  to  give  to  said  relator  any  information  concern- 
ing the  business  and  affairs  of  said   \V  company. 

9.  Petitioner  says  that  the  sole  purpose  of  the  said  relator 
in  making  said  demand  for  the  examination  of  said  books, 
papers,  and  records,  was  to  ascertain  whether  the  affairs  of  said 
W  company  were  being  honestly  and  economically  admin- 
istered in  the  equal  and  impartial  interests  of  all  its  stock- 
holders, and  to  ascertain  facts  which  it  was  his  right  and  duty 
to  know  as  a  director  of  said  company;  and  that  he  had,  and 
has  now,  no  interests  adverse  to  those  of  said  company,  in 
any  way. 

Petitioner   says   that   it   believes   and   so   charges   that  the 

action  of  the  said   in  refusing  to  permit  the  relator 

to  examine  said  books,  papers  and  correspondence,  was  with 

the  knowledge,   consent  and  approval  of  said    and 

and  in  accordance  with  instructions  given  the  said 

by  the  said  ;  and  that  such  action  was  un- 
fair, unjust  and  in  violation  of  your  relator's  rights  as  a  di- 
rector and  stockholder  of  said  W  company,  and  wholly  illegal. 

10.  By  means  whereof  the  said  relator  is  prevented  from 
examining  the  said  books,  records,  papers  and  correspondence 
of  said  W  company,  as  he  by  law,  is  entitled  to  do,  of  which 
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the  defendants  have  the  sole  custody,  possession  and  control 
as  aforesaid. 

Your  petitioner  therefore  prays  that  a  writ  of  mandamus 

may  be  awarded  to  it  against  the  said ,  as  president, 

treasurer  and  general  manager  of  the  W  company,  and  against 
the  said as  vice-president  and  secretary  of  said  com- 
pany, and  the  said   as  a  director  of  said  company, 

commanding  them,   the   said   defendants   and   each   of   them, 

forthwith,  to  admit  the  said  relator,   ,  to  the  office 

of  said  W  company,  at , county,  West  Vir- 
ginia, and  to  give  him  full  and  free  access  to  all  correspond- 
ence, books,  records  and  papers  of  said  company,  and  in  par- 
ticular, those  specified  in  the  letter  aforesaid,  dated, , 

19. .,  from  the  said to  the  said ,  to  wit : 

1,  any  and  all  contracts  or  orders,  if  any,  which  tin-  W  com- 
pany has  with  any  parties  for  the  sal.'  of  its  output  or  any 
part  thereof;  2,  any  and  all  contracts,  if  any,  between  the  W 
company  and  the  F  company  for  the  sale  by  the  latter  of  the 
W  company's  output  or  any  portion  thereof,  and  any  and  all 
contracts,  if  any,  between  said  W  company  and  any  other 
selling  agency;  3,  the  pay  rolls  and  general   books,  including 

journal,  ledger  and  cash  book  of  tin-  W  company  from , 

19. .,  to ,  19.  .  ;  4,  the  daily  and  monthly  cost  shifts, 

shoAving  the  operating  expenses  of  said  W  company  daily  and 
by  the  month  from ,  19.  .,  to ,  19..;  5,  the  gen- 
eral books  of  the  company  and  such  other  of  its  records,  pa- 
pers and  correspondence  as  will  show  the  cost  of  producing 
coal,  the  royalty  paid,  the  salaries  and  wages  paid,  and  the 
other  items  of  expense  charged  against  the  gross  proceeds  of 

sale  of  said  coal  from ,  19.  .,  to ,  19.  .  ;  6,  the 

general  books  and  pay  rolls  of  the  company,  showing  what 
amounts,  if  any,  have  been  derived  from  rents  of  houses  to 
miners  and  others,  and  from  the  business  conducted  at  the 

company's  store  between  ,  19.  .,  and   ,  19.  .  ; 

7,  the  minute  book  of  the  stockholders'  meetings,  and  the  rec- 
ord of  the  directors'  meetings,  and  all  records  of  the  action 
taken  by  the  stockholders  or  directors  of  said  W  company  from 

,  19 . . ,  to ,  19 .  .  ;  8,  the  stock  ledger  and  the 

stock  certificate  book  of  said  W  company:  and  to  allow  the 
relator  to  examine  said  books  and  records  and  to  make  memo- 
randa therefrom  with  the  aid  of  a  competent  and  expert  ac- 
countant ;  and  that  such  admittance  and  access  and  examina- 
tion be  permitted  from  day  to  day  during  business  hours,  and 
in  such  a  manner  as  not  to  interrupt  the  order  of  business  of 
said  corporation,  until  such  examination  shall  have  been  com- 
pleted to  the  satisfaction  of  the  said  relator. 

And  your  petitioner  further  prays  that   it    may  have  such 
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other  and  further  relief  as  the  nature  of  its  case  requires  and 

the  court  shall  see  tit  to  grant. 

The  state  of  West  Virginia, 

At  the  relation  of 

By  its  attorneys. 


Attorneys.92 

3698  Judgment  against  county,  payment  (111.) 

(Caption) 

To  the   court  of  the  county  of  ,  in  the 

state  of  Illinois. 

The   petitioners,    ,    of    ,   a   corpora- 
tion organized  under  the  laws  of  the   , 

(Name  any  other  persons  or  corporations  as  petitioners,  as  the 

case  may  be),  show  that  at  the  term,  19. ., 

of  the court  of  said  county,  judgments 

were  rendered  by  the  consideration  of  said  court  against  the 

county  of as  follows,  that  is  to  say :  one 

in  favor  of  the  petitioner, for and  costs ; 

(Set  forth  any  other  court  or  courts,  the  rendition  of  any 
other  judgment  or  judgments,  and  in  whose  favor  the  same 
were  rendered,  if  any). 

That  after  the  recovery  of  the  said  judgment  in  favor  of 

the  estate  of    ,  deceased,  the  said    

resigned  his  trust  as  such  administrator  and  the  petitioner, 

was  duly  appointed  administratrix  de  bonis  non 

of  said  estate. 

That  the  said  judgments  bear -interest  at  the  rate  of 

per  cent  per  annum  from  the  date  of  the  respective  recoveries 
and  are,  and  each  of  them  is,  still  due  and  owing,  wholly  un- 
paid, unsatisfied  and  unreversed,  and  no  action  has  been  taken 

by  the  said  county  of   either  to  procure  a  reversal 

thereof  or  to  pay  the  same,  but  each  of  said  judgments  is  out- 
standing against  the  said  county  and  no  provision  whatever 
has  been  made  for  the  payment  thereof,  and  there  is  no  money 

in  the  treasury  of  the  county  of    to  pay  the  said 

judgments  or  any  or  either  of  them  and  there  has  been  none 
since  the  said  judgments  were  respectively  recovered. 

And  the  said  petitioners  further  show  that  it  was  the  duty 

of  the  board  of  supervisors  of  the  said  county  of   , 

when  at  its   session,    ,  19..,  it  determined  the 

amount  of  all  taxes  to  be  raised  for  county  purposes,  to  include 
among  the  purposes  for  which  such  taxes  should  be  raised,  the 
payment  of  the  said  judgments  in  favor  of  your  petitioners, 
respectively.     Yet,  the  said  board  of  supervisors,  not  regard- 

82  Add   verification   by   relator   on 
information  and  belief. 
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ing  its  duty  in  that  behalf,  did  not  at  its  . session, 

19  ,  include  among  the  purposes  tor  which  taxes 
should' be  raised  for  county  purposes,  the  payment  of  your 
petitioners'  judgments  or  any  or  either  of  them  or  any  part 
thereof,  but,  on  the  contrary,  the  said  board  of  supervisors 

met  at  the  time  fixed  by  law  on  the day  of , 

19  ,  at  which  time  the  petitioners,  by  their  attorneys,  ap- 
peared before  said  board  and  demanded  thai  it  should  in- 
clude among  the  purposes  for  which  taxes  should  be  raised, 
the  payment  of  the  said  judgments  in  favor  of  your  petitioners, 
respectively,  but  the  said  board  of  supervisors  failed  to  do  so, 
and  having  remained  in  session  several  days  adjourned  until 

the  day  of ,  19. .,  on  which  day  it  again  mel 

and  took  action,  as  appears  by  the  record  of  their  proceedings 
as  follows:  (Insert  finance  committee  report  and  the  action 
taken  thereon  by  the  board). 

And  no  further  action  was  taken  by  the  said  board  of  su- 
pervisors in  providing  for  the  raising  of  taxes  or  the  payment 
of  your  petitioners'  judgments,  and  said  board  then  finally 
adjourned  without  making  any  provision  for  the  payment  of 
said  judgments  or  either  of  them,  or  any  part  thereof,  and 
without  including  the  payment  of  said  judgments,  or  any  or 
either  of  them,  among  the  purposes  for  which  taxes  should  be 
raised  for  county  purposes. 

And  your  petitioners  further  show   thai    there   are   unpaid 

claims  against  said  county  of   which  have  ool    been 

reduced  to  judgment  to  the  amount  of dollars  and 

more,  in  addition  to  your  petitioners'  judgments,  and  that  a 
levy  of  a  tax  of cents  on  the  one  hundred  dollars  valu- 
ation on  the  property  within  the  county  of  Hubjecl 

to  taxation  will  produce  the  sum  of   dollars  and 

no  more. 

Wherefore,  the  petitioners  pray  that  a  writ  of  mandamus 
may  issue  directed  to  the   said   board    of  supervisors  of  the 

county  of  commanding  it  forthwith  to  meel  and  to 

include  among  the  purposes  for  which  the  taxes  levied  by  the 
said  board  of  supervisors  aforesaid  are  to  be  raised  the  pay- 
ment of  the  said  judgments  of  your  petitioners,  and  to  provide 
for  the  payment  of  said  judgments  and  the  interest  thereon  in 
equal  annual  instalments,  not  exceeding  ....  in  number,  and  to 
include  one  of  each  equal  annual  instalment  in  the  amount  of 
taxes  to  be  raised  for  county  purposes  in  this  current  year 

and  one  in  each  year  hereafter  nol    exceeding   in  all 

until  said  judgments  are  fully  paid;  and  that  such  further 
order  may  be  made  in  the  premises  as  justice  may  require.98 


Attorney  for  petitioners. 


m  Poard  of  Ruporvsors  v.   People, 
226  111.  576   (1907). 
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3C99  Local  option,  testing-  proceeding  (Mich.) 

To  the  circuit  court  for  the  county  of 

Your  petitioner, ,  respectfully  shows: 

1.  That  he  is  a  resident  and  qualified  elector  of  the 

ward  of  the  city  of ,  county  and  state  aforesaid,  and 

has  resided  in  said  city  over years,  and  is  the  prin- 
cipal owner  of  the   company  plant  in  said  city, 

in  which  he  has  a  large  financial  investment   of  more  than 

($ )   dollars,  and  if  prohibition  was 

adopted  in  county  through  the  local  option  move- 
ment, said  plant  would  be  entirely  ruined  and  his  business 
destroyed,  and  he  would  suffer  great  and  irreparable  financial 
loss. 

2.  That  petitions  have  been  presented  by  the  county  clerk 

to  the  board  of  supervisors  of county,  now  in  session, 

purporting  to  be  signed  by  electors  of  the  several  townships 

and  wards  of  the  cities  in  said  county,  aggregating  some 

persons,  a  little  over more  than  the  requisite  number 

required  by  statute  to  authorize  the  board  of  supervisors  of 
said  county  to  submit  the  question  of  local  option  to  the  voters 
of  this  county,  praying  for  the  submission  of  said  question  of 

prohibition  to  the  voters  of county,  and  attached  to 

said  petitions  is  an  affidavit  that  the  persons  signing  the  same 
are  to  the  best  of  affiant's  knowledge  and  belief  qualified 
electors  of  the  respective  townships  and  wards  of  said  county, 
but  no  copy  of  the  poll  list  or  registration  books  from  such 
townships  or  wards  has  been  furnished  showing  the  names  of 
the  qualified  electors  therein,  nor  has  any  other  evidence  been 
furnished  from  which  to  determine  the  qualification  of  the 
signers  of  the  said  several  petitions  other  than  the  affidavit 
attached  as  hereinbefore  stated.  That  said  petitions  have  also 
attached  thereto  an  affidavit  or  affidavits  that  an  exact  copy 
of  said  petition  and  of  all  the  signatures  thereto  has  been 
posted  in  three  of  the  most  conspicuous  places  of  each  ward 
and  township  of  said  county  of ,  at  least  ten  days  im- 
mediately  prior   to   the   filing   of  the   same   with   the   county 

clerk  of county,  which  was  the day  of , 

19.. 

3.  Your  petitioner  alleges  that  said  petitions  have  not  been 
posted  as  required  by  the  statute  (Sec.  5415,  C.  L.  1897)  and 
that  your  petitioner  has  in  his  possession  and  here  tenders  to 
the  court  for  inspection,  and  will  produce  on  the  hearing  the 
original  papers  which,  as  appears  by  the  said  affidavits,  have 
been  posted,  and  in  the  posting  printed  forms  of-petitions  have 
been  used,  with  the  place  for  county,  township  and  ward  left 
blank,  and  these  blank  places  are  not  filled  in  so  as  to  indicate 
the  county,  township  or  ward  to  which  the  said  petition  re- 
lates, and  no  names  appear  on  the  said  petitions,  nor  did  any 
names  appear  thereon  for  the  ten  days  immediately  prior  to 
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filing  the  same  with  the  county  clerk  as  required  by  Law; 
and  if  any  of  such  petitions  ever  had  any  names  thereon,  they 
were  not  written  or  printed  thereon  in  any  such  legible  or  dura- 
ble manner  as  would  remain  legible  for  any  length  of  time,  and 
not  such  as  would  remain  legible  for  a  period  of  ten  days; 
and  if  any  names  were  placed  thereon,  they  were  carbon  cop- 
ies of  names  printed  on  a  typewriter  using  an  inferior  or  worn 
out  sheet  of  carbon,  and  as  soon  as  exposed  to  the  sun  the 
names,  if  any  were  on,  became  entirely  obliterated  and  did 
not  remain  for  ten  days  or  for  any  length  of  time  so  as  to  en- 
able each  and  every  elector  to  determine  for  himself  if  his  name 
had  been  fraudulently  attached  to  said  petition. 

That  your  petitioner  is  in  possession  of  the  original  papers 

so  posted  in  the  townships  of ,  and  the 

and wards  of ,  all  of  which  show  as  above 

set  forth;  and  your  petitioner  is  causing  an  examination  to  be 
made  in  other  townships  and  wards  of  the  county,  and  fully 
believes  that  such  examination  will  disclose  a  like  condition 
of  things  to  exist  as  in  the  townships  and  wards  aforesaid. 
That  if  the  petitions  from  the  said  townships  and  wards  afore- 
said, were  thrown  out  by  the  board  of  supervisors  as  not  be- 
ing properly  posted,  there  would  not  remain  a  sufficient  num- 
ber of  names  of  qualified  electors  on  the  remaining  petitions 
to  authorize  the  board  of  supervisors  of  said  county  to  submit 
the  question  to  the  qualified  electors  to  vote  thereon. 

4.  Your  petitioner  is  advised  and  believes,  and  alleges  as 
a  fact,  that  there  are  a  large  number  of  names  appearing  on 
said  petitions  of  persons  who  have  not  authorized  their  names 
to  be  put  thereon,  others  appear  thereon  who  were  not  quali- 
fied electors  of  said  townships  or  wards,  or  even  of  said  county, 
nor  do  they  reside  therein,  ami  in  many  cases  the  names  have 
been  duplicated  on  the  same  petition;  and  your  petitioner  be- 
lieves that  if  a  careful  investigation  was  made  of  said  several 
petitions  it  would  disclose  the  fact  that  such   petitions  were 

not  signed  by  one-third  of  the  qualified  electors  of   

county  voting  at  the  last  election.     That  it  appears  the  total 

vote  cast  in  the  county  of at  the  last  general  election 

held  in ,  19.  .,  was ,  one-third  of  which  would 

be That  as  your  petitioner  is  advised  and  al- 
leges the  fact  to  be  from  the  cursory  eyamination  made  of 
said  petitions  by  various  members  of  the  board  of  supervisors 
it  has  been  discovered  that  a  large  number  of  persons  have 
signed  said  petitions  who  were  not  qualified  electors  of  said 
county  at  the  time  of  signing  the  same,  and  if  a  full  oppor- 
tunity was  given  to  investigate  said  petitions  the  fact  would 
be  disclosed  that  they  did  not  contain  the  requisite  number 
of  names  required  by  statute;  but,  your  petitioner  alleges  that 
there  has  not  been  given  an  opportunity  by  due  posting  as 
required  by  law  to  examine  into  and  know  all  the  names  on 
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such  petitions  that  have  been  placed  there  without  authority, 
or  to  learn  who  are  not  qualified  electors  of  said  county. 

5.  Your  petitioner  further  shows  that  the  board  of  super- 
visors of  said  county  appointed  a  committee  to  examine  said 

petitions,  consisting  of  supervisors  and 

,  and  to  report  to  said  board.     That  your 

petitioner  requested  said  committee  to  investigate  whether  the 
names  of  the  persons  appearing  on  the  several  petitions  were 
qualified  electors  of  said  county,  and  to  investigate  whether 
or  not  said  petitions  had  been  posted  for  ten  days  immediately 
prior  to  the  filing  of  the  same  as  required  by  statute,  and  of- 
fered to  produce  before  said  committee  proof  of  the  names 
of  the  persons  appearing  thereon  who  were  not  qualified  elec- 
tors, and  who  did  not  reside  in   county,  and  proof 

that  said  petitions  had  not  been  posted  in  the  several  wards 
and  townships  of  the  county  by  posting  an  exact  copy  of  the 
petition  and  of  all  the  signatures  thereto  in  three  of  the  most 
conspicuous  places  in  said  townships  and  wards  for  at  least 
ten  days  immediately  prior  to  the  filing  of  the  same  with  the 
county  clerk,  the  particulars  thereof  being  as  hereinbefore 
set  forth  in  this  petition.  That  said  committee  asked  and  ob- 
tained from  the  prosecuting  attorney  of  this  county  an  opinion 
that  the  affidavits  attached  to  said  petitions  as  to  the  persons 
who  signed  the  same  being  qualified  electors  and  residing  in 
the  several  townships  and  wards,  and  the  affidavits  as  to  the 
due  posting  thereof,  was  final  and  conclusive  upon  said  com- 
mittee and  upon  said  board,  and  that  neither  the  committee 
nor  the  board  had  any  right  or  authority  to  go  behind  said 
affidavits  and  investigate  as  to  the  facts  and  truth  thereof. 
That  acting  on  the  advice  of  said  prosecuting  attorney  said 
committee  refused  to  consider  the  question  of  the  qualifica- 
tion of  the  several  persons  whose  names  appear  upon  said  sev- 
eral petitions,  and  also  whether  said  several  petitions  had  been 
posted  in  the  manner  required  by  the  statute. 

6.  Your  petitioner  is  also  advised  and  believes,  and  alleges 
the  fact  to  be,  that  at  a  meeting  of  the  board  of  supervisors, 

held  on    ,    ,   19..,   said   committee   aforesaid 

made  a  report  to  said  board,  in  substance,  that  they  find  that 
said  petitions  contain  the  names  of  more  than  one-third  of  as 

many  persons  as  there  were  electors  of county  voting 

at  the  last  election,  but  that  they  did  not  investigate  the  ques- 
tion of  whether  the  names  appearing  thereon  were  those  of 
qualified  electors  in  the  several  townships  and  wards  of  the 
cities  of  the  county,  nor  whether  said  petitions  had  been  posted 
in  the  said  several  townships  and  wards  as  required  by  law, 
as  they  had  been  advised  by  the  prosecuting  attorney  that 
they  had  no  authority  nor  were  they  under  the  duty  to  inves- 
tigate the  same;  which  report  was  accepted  and  placed  on 
file,  as  appears  by  the  minutes  of  said  board  of  supervisors. 

7.  Your  petitioner  alleges  the  fact  to  be,  that  the  said 
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board  of  supervisors  have  not  as  a  board,  or  by  any  of  its  com- 
mittees, investigated  whether  the  names  appearing  on  said 
several  petitions  are  qualified  electors  of  the  several  townships 
and  wards  of  the  county,  or  whether  the  said  several  petitions 
have  been  posted  as  required  by  the  statute,  and  have  not  had 
before  it  or  them  the  poll  lists  of  the  last  general  election, 

held  in ,  19.  .,  in  the  several  townships  or  wards,  or 

the  registration  list  of  the  several  voters  in  such  townships  and 
wards;  and  as  petitioner  is  advised  and  believes,  and  alleges 
the  fact  to  be,  said  board  of  supervisors  does  not  intend  to  in- 
vestigate said  questions,  but  in  its  action  will  be  governed  by 
the  written  opinion  of  the  prosecuting  attorney  aforesaid,  that 
neither  the  committees  of  said  board  nor  the  board  of  super- 
visors have  any  right,  authority  or  duty  to  investigate  said 
questions,  or  any  of  them,  but  are  bound  to  accept  the  affida- 
vits attached  to  said  petitions  as  conclusive  of  the  facts  stated 
therein,  whether  true  or  false;  and  your  petitioner  is  advised 
and  believes,  and  alleges  the  fact  to  be,  that  unless  restrained 
by  this  court  and  otherwise  commanded  so  to  do,  the  said  board 

will  adopt  a  resolution  at  its  session  on   .,    , 

19..,  in  the  form  prescribed  by  the  statute  without  making 
any  investigation  into  the  truth  thereof,  and  have  referred  the 
preparation  of  such  resolution  to  the  prosecuting  attorney  of 
said  county  for  that  purpose. 

8.  Your  petitioner  alleges  that  under  the  provisions  of 
section  5417  of  the  Compiled  Laws,  the  determination  of  the 
said  board  of  supervisors  as  to  the  sufficiency  of  the  several 
petitions,  and  whether  the  same  are  Bigned  by  the  requisite 
number  of  electors,  is  made  final,  and  if  such  determination  is 
made  by  said  board  of  supervisors  as  aforesaid,  your  petitioner 
and  others  whose  property  and  business  interests  are  seriously 
involved,  would  he  without  any  remedy  in  the  premie 

9.  Your  petitioner  files  this  petition  not  only  in  his  own 
interests  but  in  the  interests  of  a  large  number  of  qualified 
electors  of  this  county,  whose  property,  real  and  personal,  as 
well  as  business  interests,  are  seriously  involved,  in  the  pro- 
posed action,  being  fully  authorized  by  them  so  to  do,  but  by 
reason  of  the  shortness  of  time  in  which  to  prepare  said  peti- 
tion, he  has  not  been  able  to  unite  them,  but  said  parties,  if 
deemed  necessary,  will  join  in  said  petition  hereafter. 

10.  That is  the  chairman  of  the  board  of 

supervisors. 

Your-petitioner  therefore  prays  that  a  mandamus  issue  out  of 
and  under  the  seal  of  this  court  commanding  the  said  board 
of  supervisors  of  said  county  and  its  members  thereof,  and 

,  its  chairman,  as  follows:     (a)     To  investigate 

whether  said  petitions  have  been  posted  as  required  by  the 
statute,  and  to  accept  all  lawful  proof  offered  thereon,  and  to 
eliminate  from  their  consideration  and  determination  all  peti- 
tions that  have  not  been  posted  in  accordance  with  the  law. 
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(b)  To  examine  all  petitions  and  ascertain  the  fact  whether 
the  names  thereof  have  been  placed  thereon  by  the  persons 
purporting  to  sign  the  same,  (c)  To  examine  into  the  fact 
whether  the  persons  whose  names  appear  on  said  several  peti- 
tions are  qualified  electors  of  the  several  townships  and  wards 
of  the  county,  as  appearing  on  said  petitions,  and  to  eliminate 
therefrom  and  from  their  consideration  and  determination  all 
names  of  persons  found  not  to  be  such  qualified  electors,  (d) 
That  your  petitioner  may  have  such  other  and  further  order 
as  may  be  agreeable  to  the  rules  and  practice  of  this  court. 

Your  petitioner  further  prays  that  pending  the  hearing  of 
said  petition  an  order  be  made  by  this  court  restraining  and 

enjoining  the  said  board  of  supervisors  and ,  its 

chairman,  and  its  members  thereof,  from  adopting  any  final 
resolution  determining  that  said  petitions  are  sufficient,  or  that 
they  are  signed  by  the  requisite  number  of  electors  of  said 
county  until  the  truth  of  the  facts  aforesaid  have  been  first 
investigated  by  said  board. 


(Venue) 

On  this day  of ,  19. .,  personally  appeared 

before  me,  a  notary  public,  in  and  for  said  county, 

who  being  duly  sworn  says  he  has  heard  read  the  foregoing 
petition,  by  him  subscribed,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  upon  information  and  belief,  and  as 
to  such  matters  he  believes  it  to  be  true. 

Notary  Public,  county,  Michigan. 

My  commission  expires ,  19. . 

3700  Motion  for  new  trial  (111.) 

(Caption) 

To  the  honorable ,  chief  justice  of  the  supreme 

court  of  the  state  of  Illinois. 

The  people  of  the  state  of ,  upon  the  relation  of 

,  complain  of  the  respondent,  , 

and  narrate  unto  your  honors  the  following  facts : 

1.  That  heretofore  there  was  and  now  still  is  pending  in 

the   court  of  the  state  of   ,  in  and  for 

county  the  certain  action  at  law  in  which 

is  plaintiff  and is  defendant, 

said  case  being  number ,  and  such  proceedings  were 

had  therein  that  the  same  was  tried  before  a  jury  and  the 
honorable ,  presiding  as  judge. 

2.  That  upon  the  day  of  ,  19.  .,  a  ver- 
dict was  returned  in  favor  of  the  plaintiff  and  against  the  de- 
fendant     for  dollars. 

3.  That  upon  the    day  of   ,  19..,   the 
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defendant  caused  to  be  entered  his  motion  for  a  new  trial,  a 
copy  of  which  motion  is  hereto  attached,  marked  exhibit  "A," 
and  made  part  hereof,  and  which  motion  is  still  pending  and 
undisposed  of. 

4.  That  while  said  motion  was  pending  and  undisposed  of, 
said died,  to  wit,  on  or  about ,  VJ .  . 

5.  That  respondent,  the  honorable   ,  is  now  and 

for  a  year  or  more  last  past  has  been  one  of  the  judges  of  said 
court ;  that  on  or  before ,  19 .  . ,  the  plain- 
tiff       entered  her  motion  in  said  court  before 

said  respondent   ,  presiding  judge  of  and  over  said 

court,  that  he  should  entertain,  hear,  consider  upon  its  merits 
and  decide  upon  its  merits  the  said  motion  for  a  new  trial 

which  had  been  made  by  said  in  said  court ;  that 

plaintiff  then  and  there,  in  open  court,  tendered  to  the  said 

respondent a  true,  full  and  correct  transcript  of  all 

the  evidence  and  proceedings  given,  taken  or  had  at  and  dur- 
ing said  trial  before    ;  that  thereupon   arguments 

were  made  in  open  court  before  said  judge  pre- 
siding, by  the  attorneys  of  said and  said  

respectively;  that  upon  the   day  of   ,  1!).  ., 

said  court,  the  said  respondent ,  presiding,  de- 
nied the  motion  of  said   ,  and  refused  and  still 

refuses  to  entertain,  or  hear,  or  consider  upon  its  merits  or 
decide  upon  its  merits  the  said  motion  for  a  new  trial  by  said 

,  and  refuses  to  do  any  one  or  more  of  these  acts, 

and  asserts  and  alleges  that  he  has  neither  power  nor  jurisdic- 
tion to  entertain  or  hear  or  consider  upon  its  merits,  or  decide 
upon  its  merits  the  said  motion  for  a  new  trial  which  had  been 
entered  in  said  court  as  aforesaid  by  said 

6.  That  with  all  due  deference  and  regard  for  said  respond- 
ent   ,  your  relator  states  that  the  said  respondent 

has  refused  and  is  now  refusing  to  perform  a  legal  and  statu- 
tory duty,  and  that  he  so  refuses  upon  the  ground  and  for  the 
reason  which  he  has  stated,  and  that  is,  that  only  the  judge 
before  whom  a  case  has  been  tried  has  the  power  to  consider 
the  merits  of  a  motion  for  a  new  trial,  and  to  consider  whether 
such  motion  should  or  should  not  be  granted,  and  to  rule  ac- 
cordingly. 

7.  Your  relator  insists  most  respectfully  that  it  is  the  duty 

by  statute  of  said court  to  consider  upon  its  merits 

the  said  motion  and  to  overrule  the  same  if  the  merits  of  the 
controversy  so  require;  and  that  it  is  the  duty  of  said  re- 
spondent    ,  he  now  being  and  constituting  such 

court,  to  entertain  and  hear  and  consider  and  decide  said  mo- 
tion. 

Your  relator,  therefore,  prays  for  the  issuance  of  a  writ  of 

mandamus  to  compel  the  said  respondent  ,  as  such 

•  ■  • court,  to  entertain,  hear,  consider  upon  its  merits 

and  to  decide  the  said  motion  for  a  new  trial;  and  said  relator 
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prays  for  such  other  relief  as  the  circumstances  of  the  case 
may  indicate. 


(Verification) 


3701  Municipal  office;  necessary  averments,  proof 

A  petitioner  who  seeks  reinstatement  to  an  office  which  was 
unknown  to  the  common  law  must  show  by  his  petition  that  he 
was  an  officer  de  jure  and  not  merely  de  facto;  04  and  if  seeking 
reinstatement  to  an  office  that  was  held  for  several  terms,  he 
must  aver  his  reappointment  to  and  qualification  for  that  office 
at  the  different  periods  showing  a  continuous  right  to  the  office.95 
Thus,  mandamus  to  compel  reinstatement  in  a  municipal  office 
cannot  be  maintained  without  averring  and  proving  the  exist- 
ence of  an  ordinance  creating  that  office.00  The  office  of  patrol- 
man does  not  exist  in  the  city  of  Chicago  without  an  ordi- 
nance.07 

3702  Obstruction  in  street,  necessary  averment 

A  petition  for  a  writ  of  mandamus  to  compel  the  removal  of 
an  alleged  unlawful  obstruction  in  a  street  must  affirmatively 
aver  the  existence  or  the  maintenance  of  the  particular  obstruc- 
tion complained  of.08 

3703  Pension,  reinstatement  (111.) 

(Caption) 

To  the  honorable,  the  judges  of  said  circuit  court. 
Your  petitioner,  the  people  of  the  state  of  Illinois  on  the 

relation  of   respectfully  shows  unto  your 

honors : 

1.  That  the  said  relator  is  a  resident  of  the  city  of , 

in  the  county  and  state  aforesaid;  that  she  is  the  widow  of 

,  deceased ;  and  that  on  or  about  the  

da7  of ,  19. .,  the  said became  a  mem- 
ber of  the   department  of  the  city  of  , 

and  so  remained  a  member  from  said  date  to  the  day 

of ,  19.  .,  on  which  day  he  died. 

2.  That  the  said ,  while  a  member  of  said  . . . 

department,  held  the  office  or  position  of of  the 

department  of  said  city,  and  likewise  acted  as 

»4  Moon  v.  Mayor,  214  111.  40,  43  oe  Gersch  v.  Chicago,  250  111.  551 

O905);  McNeill  v.  Chicago,  212  111.  553    (1911). 

*86.  or  Gersch   v.   Chicago,   supra. 

»»  Kenneally   v.    Chicago,   220   111.  as  People  v.  Busse,  247  111.  338. 
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of  the  men  composing  the department  of  said  city ;  that 

while  engaged  in  the  actual  discharge  of  the  duties  of  his  said 

office  or  position,  on  the day  of ,  19.  .,  he  was 

stricken  down  and  became  physically  ill  because  of  the  physi- 
cal efforts  exerted  by  him,  and  which  were  necessary  to  be  ex- 
erted by  him  in  carrying  out  and  performing  his  aforesaid 
duties;  and  that  as  a  result  of  said  physical  ailments  and  disa- 
bility, so  caused  as  aforesaid,  the  said died  as  here- 
inbefore set  forth. 

3.  That  at  the  time  the  said became  a  mem- 
ber of  said   department  there  had  been  established  in 

said  city  of a  police  and  firemen's  relief  fund  in  ac- 
cordance with  an  act  of  the  general  assembly  of  the  state  of 
Illinois,  entitled  "An  Act  to  amend  an  act  for  the  relief  of 
disabled  members  of  the  police  and  fire  departments  in  cities 
and  villages,"  approved  May  24,  1877,  in  force  July  1,  1*77, 
approved  May  1<),  1879,  in  force  July  1,  1879,  and  which  police 
and  firemen's  relief  fund  continued  to  be  established  and  main- 
tained in  accordance  with  the  provisions  of  said  act  until 
amended  by  the  act  of  1887,  as  hereinbefore  set  forth;  and 

that  the  said   became  a  member  of  said  police 

and  firemen's  relief  fund  at  the  time  he  joined  said   

department,  and  continued  to  be  a  member  thereof  in  good 
standing  until  the  date  of  his  death. 

4.  That  after  the  death  of  said    ,  and  as  his 

widow the  relator  made  application  to  the  trus- 
tees of  said  police  and  firemen  'a  relief  fund  for  the  payment  to 
her  as  such  widow,  so  long  as  she  should  remain  unmarried, 
a  sum  of  money  not  exceeding  ($....)  dollars  per  annum  in 
accordance  with  the  provisions  of  said  act,  and  submitted  to 

said  trustees,  proofs  of  the  death  of  said   am! 

that  his  death  was  the  immediate  effect  of  an  injury  received 
by  him  while  in  the  discharge  of  his  duties  as  such  officer  and 

member   of   said    department;    that    Blich    proceedings 

were  thereupon  had  by  such  trustees  that  they  found  said 
application  to  be  in   all  respects  regular  and   in   accordance 

with  law,  and  that  said 's  death  was  the  immediate 

effect  of  an  injury  receiverd  by  him  while  in  the  actual  dis- 
charge of  his  duties  as  such  officer  and  member  of  the 

department,  and  awarded  to  the  relator  an  annual  pension  of 

($....)  dollars  per  annum,  as  long  as  she  should 

remain  unmarried. 

5.  That  said  trustees  thereupon   proceeded  to  make  pay- 
ment to  said  relator,  commencing  on  or  about  the  ....  day  of 

,  19.  .,  of  said  sum  of ($....)   dollars,  and 

continued  to  make  payment  of  said  sum  until  the  formation  of 
the  board  of  police  pension  fund  commissioners,  under  and  by 
virtue  of  the  provisions  of  an  act  of  the  general  assembly  of 
the  state  of  Illinois,  entitled  "An  Act  to  provide  for  the  set- 
ting apart,  formation  and  disbursement  of  the  police  pension 
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fund  in  cities,  villages  and  incorporated  towns,  approved  April 
29,  1887,  and  in  force  July  1,  1887. 

6.  That  in  accordance  with  the  provisions  of  said  last  men- 
tioned act,  on  the   day  of   ,  19..,  the  said 

city  of ,  having  a  population  of  more  than 

thousand  ( )  inhabitants,  immediately  arranged  for  the 

formation  and  disbursement  of  the  police  pension  fund  in  ac- 
cordance with  the  provisions  of  said  last  mentioned  act;  that 
there  was  then  and  there  established  a  board  of  police  pension 
fund  commissioners  in  accordance  with  the  provisions  of  said 
act,  who  then  and  there  proceeded  to  comply  with  and  carry 
out  the  provisions  of  said  act ;  and  that  in  accordance  with  the 
provisions  of  section  twelve  (12)  of  said  act,  the  said  relator, 

,  then  and  there  became  and  was  entitled  to  receive 

the  benefits  provided  for  in  said  act. 

7.  That  at  the  time  of  the  death  of  said   ,  the 

salary  attached  to  the  rank  which  he  held  in  said de- 
partment was ($....)  dollars  per  annum ;  that  in  the 

month  of ,  19.  .,  in  accordance  with  the  provisions  of 

section  six  (6)  of  said  last  mentioned  act  the  said  board  of 
police  pension  fund  commissioners  ordered  and  directed  that 

a  yearly  pension  of  ($....)   dollars  should  be  paid 

to  the  relator as  such  widow ;  and  that  from  that 

time  until  on  or  about  the day  of ,  19.  .,  said 

relator  was  duly  and  regularly  paid  said  yearly  pension  of 

($....)  dollars  per  annum,  in  monthly  instalments  of 

($....)  dollars  each. 

8.  That  on  the day  of ,  19. .,  there  went  into 

force  and  effect  an  act  of  the  general  assembly  of  the  state 
of  Illinois,  entitled  "An  Act  to  amend  sections  one  (1),  two 
(2),  three  (3),  four  (4),  six  (6),  nine  (9),  ten  (10),  and 
eleven  (11)  of  an  act  entitled  "An  Act  to  provide  for  the  set- 
ting apart,  formation  and  disbursement  of  a  police  pension 
fund  in  cities,  villages  and  incorporated  towns,"  approved 
April  29,  1887,  in  force  July  1,  1887,  as  amended  by  an  act 
approved  April  2-1,  1899,  in  force  July  1,  1899,  as  amended  by 
act  approved  May  11,  1901,  in  force  July  1,  1901;  and  that  in 
accordance  with  the  provisions  of  said  act  there  was  there- 
after duly  appointed  by  the  mayor  of  the  city  of , 

three  persons  as  constituting  the  board  of  trustees  of  the  police 

pension  fund  of  the  city  of ,  such  persons  being  .... 

and ,  the  other  two  members  of  said  board  provided 

for  by  said  act  had  not  yet  been  appointed. 

9.  That  said  and ,  duly  qualified  as 

such  members  of  the  board  of  trustees  of  the  police  pension 
fund  are  now  acting  as  such  board  of  trustees;  that  on  or 
about  the day  of ,  19.  .,  said  board  of  trus- 
tees passed  a  resolution  by  which  they  refused  to  any  longer 

pay  to  said the  pension    which  had  been  awarded 

to  her  as  hereinbefore  set  forth ;  and  ever  since  said  day  have 
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refused  and  still  do  refuse  to  pay  to  said  relator  said  pension, 
or  any  part  thereof,  although  under  the  provisions  of  said  act 
of  1901,  said  relator  is  entitled  to  be  paid  a  yearly  pension  of 
($ )  dollars. 

10.  That  on  or  about  the  day  of ,  19. ., 

she  received  from  the  clerk  of  said  board  of  trustees  a  letter, 
in  words  and  figures,  as  follows,  to  wit:  (Insert  copy  of  letter;. 
That  said  relator  thereupon  protested  to  said  board  that  they 
had  no  right  or  authority  to  call  upon  said  relator  for  addi- 
tional proofs  of  the  cause  of  death  of  said ;  that 

they  had  no  right  or  authority  to  strike  her  name  from  the  roll 
of  beneficiaries  of  said  pension  fund,  and  to  refuse  to  pay  her 
the  pension  to  which  she  was  entitled  under  the  provisions  of 

said  act  of  1901 ;  and  that  on  the day  of , 

19. .,  she  delivered  to  said  board  of  trustees  a  protest  in  writ- 
ing in  words  and  figures  as  follows,  to  wit:  (Insert  copy  of 
protest).  That  said  board  of  trustees  thereupon  refused  to 
rescind  its  previous  action  in  the  premises  and  refused  to  con- 
sider said  relator  as  entitled  to  any  of  the  benefits  of  said 
fund,  or  to  order  the  payment  to  her  of  any  sum  whatsoever 
as  a  beneficiary  of  said  fund ;  and  said  board  still  does  refuse 
so  to  do. 

11.  That  under  and  by  virtue  of  the  provisions  of  section 
twelve  (12)  of  the  act  of  1887,  and  which  section  is  still  in 
full  force  and  effect,  unchanged  and  unmodified  by  the  act  of 
1901,  the  said  board  of  trustees  is  in  duty  bound  to  recognize 
the  rights  of  the  relator  herein  as  coming  within  the  special 
class  of  persons  receiving  benefits  under  the  act  of  1879,  and 
therefore  entitled  to  the  benefits  of  the  act  of  1901;  that  said 
board  of  trustees  has  no  power,  right  or  authority  to  puss 
upon  the  validity  of  the  pension  of  the  relator;  and  that  the 

relator  has  no  remedy  in  the  premises  except  by 

the  aid  and  order  of  this  honorable  court. 

Your  petitioner  therefore  presents  this  petition  and  prays 
that  a  writ  of  mandamus  do  forthwith  issue  from  said  court 

to  the  said   and   ,  members  of  said 

board  of  trustees  of  the  pension  fund  of  the  city  of ; 

that  said  board  be  commanded  forthwith  to  enroll  the  name 

of as  one  of  the  beneficiaries  of  the  pension  fund 

of  the  city  of as  the  widow  of ,  deceased, 

to  order  the  payment  to  her,  from  the day  of , 

19..,  of  an  annual  pension  of    ($....)    dollars   per 

annum,  so  long  as  she  shall  live  or  until  she  marry  again;  and 
to  order  the  president  and  the  secretary  of  said  board  to  exe- 
cute and  deliver  to  said  relator  the  certificate  provided  by  law 
for  the  amount  of  money  so  ordered  paid  to  her  as  such  bene* 

fieiary;  that  the  president  of  said  board,  and   ,  the 

secretary  thereof,  be  commanded  and  directed  to  sign  s-'d 
certificate  and  deliver  the  same  to  the  relator;  that  said  boai  1 
of  trustees  be  commanded  and  directed  to  do  any  and  all  other 
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things  that  may  be  requisite  and  necessary,  and  to  execute 
any  and  all  vouchers,  certificates  and  other  instruments  that 

may  be  requisite  and  necessary  to  enable  the  said 

to  be  paid  from  said  police  pension  fund  the  annuity  to  which 
she  is  entitled  to  as  such  beneficiary  and  as  the  widow  of  said 

deceased ;  and  that  such  other  and  further  orders 

may  be  made  in  the  premises  as  justice  may  require. 

People  of  the  state  of  Illinois. 

Ex  rel 

(Verification) 

3704  Permanent  alimony  (Mich.) 

(Caption) 

Your  petitioner  respectfully  shows : 

1.  That  she  filed  a  bill  for  divorce  in  the  circuit  court  for 

the  county  of in  chancery,  against  her  husband 

on  or  about ,  19 . . .    That  said  defendant  appeared 

in  said  cause  by  his  solicitor,  and  not  having  answered  or  de- 
murred,' the  bill  was  taken  as  confessed  by  him.  During  the 
pendency  of  said  suit  her  solicitors  and  the  defendant's  solici- 
tor,   ,  consented  to  the  making  of  an  order  therein 

allowing  the  complainant   dollars  per  week  for  the 

support  of  herself  and  her  daughter,   ,  then   

years  old,  commencing  from  the  time  of  the  filing  of  the  bill  of 

complaint  and  payable  weekly,  also  a  solicitor's  fee  of 

dollars  to  be  paid  forthwith. 

2.  That  said  cause  came  on  for  hearing  before  the  honor- 
able   ,  circuit  judge,  on ,  19 . . ,  at  which 

time  defendant  was  in  the  neighborhood  of  ...  or  ...  weeks 
in  arrears  in  the  payment  of  his  weekly  alimony.  In  view  of 
the  claimed  financial  circumstances  of  said  defendant  set  forth 
in  detail  in  the  petition  hereto  attached,  complainant,  by  her 
solicitors,  consented  that  the  consideration  of  the  matter  of 
permanent  alimony  should  be  reserved  in  the   decree  to  be 

rendered  until  about ,  19.  .,  and  for  the  further  order 

and  decree  of  said  court. 

3.  That  on  said  last  mentioned  day  and  year  the  cause 
came  on  to  be  heard  on  bill  taken  as  confessed  and  pleadings 
and  proofs  taken  in  open  court,  and  a  decree  of  divorce  was 
granted  to  petitioner  which  contained  the  following  clause : 

"It  is  further  ordered  that  the  consideration  of  the  matter 

of  permanent  alimony,  etc.,  be  reserved  until,  to  wit,  the 

day  of ,  19. .,  and  for  further  order  and  decree  of 

this  court." 

4.  That  being  penniless  and  without  a  home  and  means  of 
support,  petitioner  accepted  the  invitation  of  her  son-in-law 

who  lived  in ,  to  make  her  home  with  him  until 

such  time  as  the  defendant  who  was  engaged  in  the  manu- 
facture of  cigars,  should  fit  himself  to  provide  her  and  their 
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daughter with  a  home  and  means  of  support ;  all  of 

which  is  more  fully  set  forth  in  the  annexed  petition. 

5.  That  after  the  rendition  of  said  decree  said  defendant 
contributed  nothing  to  her  support  and  was  satisfied  to  have 
petitioner  and  her  said  child  supported  by  her  said  son-in- 
law. 

6.  That  on,  to  wit, ,  19 .  . ,  your  petitioner  filed 

in  said  cause  in  said  court  the  petition  hereinbefore  referred 
to  and  hereto  attached,  and  after  setting  forth  the  facts  and 
circumstances,  prayed  that  a  hearing  might  be  had  at  an  early 
period  to  determine  the  condition  and  circumstances  of  the 
defendant  and  that  a  decree  be  entered  in  said  cause  for  such 
sum  as  permanent  alimony  as  to  the  court  should  seem  meet, 
and  for  such  other  and  further  relief  in  the  premises  as  the 
exigencies  of  the  case  warranted,  and  reference  is  hereby  made 
to  said  petition  for  a  fuller  statement  of  the  contents.  Said 
petition  was  duly  served  upon  said  defendant,  together  with 

a  notice  of  the  hearing  of  the  same  in  said  court  on , 

19.  .,  at  which  time  your  petitioner's  solicitors,   , 

and  the  defendant's  solicitor,  ,  appeared  be- 
fore the  honorable  ,  circuit  judge,  hearing  mo- 
tions and  miscellaneous  matters  in  chancery. 

7.  That  less  than  a  half  hour  before  the  matter  came  on  to 
be  heard  before  said  judge,  said  defendant's  solicitor  served 
petitioner's  solicitors  with  an  answer  to  said  petition,  a  copy 
of  which  is  hereto  attached;  whereupon,  petitioner's  solicitors 
requested  said  circuit  judge  to  have  an  issue  framed  in  order 
that  the  defendant's  financial  circumstances  might  be  ascer- 
tained and  a  decree  for  permanent  alimony  rendered  in  accord- 
ance  therewith,   which    request   said   circuit    judge   then   and 

there  stated,  that  the  complainant  living  in   

wouldn't  know  anything  about  the  defendant's  circumstances, 
That  petitioner's  solicitors  then  requested  the  court  to  be  al- 
lowed to  file  counter-affidavits  denying  the  defendant's  allega- 
tions as  to  her  financial  circumstances  and  as  to  other  matters 
set  forth  in  said  answer,  which  request  said  circuit  judge  then 
and  there  refused  and  made  and  caused  to  be  entered  an 
order  dismissing  your  petitioner's  said  petition  without  preju- 
dice. 

8.  Petitioner  shows  that  she  is  entitled  to  have  an  issue 
framed  and  is  also  entitled  to  make  a  counter-showing,  and 
that  the  action  of  said  circuit  judge  was  arbitrary  and  unjust 
in  the  extreme,  and  she  prays  for  a  writ  of  mandamus  directed 
to  said  circuit  judge  requiring  him  to  make  a  decree  for  final 
alimony  and  to  direct  an  issue  to  be  framed  to  determine  the 
financial  circumstances  of  the  defendant. 

9.  Petitioner  further  shows  that  the  allegation  in  paragraph 
one  of  said  answer,  viz.:  "That  another  reason  why  complain- 
ant and  her  solicitors  consented  to  holding  the  matter  of  per- 
manent alimony  in  abeyance  was  because  of  a  promise  made 
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by  this  defendant  in  consideration  thereof  not  to  contest  the 
bill  for  divorce,"  is  absolutely  false.  If  any  such  promise 
was  made  by  the  defendant  it  was  without  her  knowledge  or 
consent  or  that  of  her  solicitors.  That  the  allegation  in  para- 
graph two  "that  she  had  between dollars  saved 

from  money  given  her  by  this  defendent"  is  likewise  false. 
That  if  her  son-in-law  made  the  request  of  defendant  not  to 
contest  said  divorce  proceedings  as  alleged  in  paragraph  two 
of  said  answer,  it  was  without  the  knowledge  or  consent  of 
this  complainant  and  a  matter  in  which  she  was  in  no  sense 
responsible. 

10.  That  the  statement  in  paragraph  three  "That  said  com- 
plainant had  stated  that  she  intended  to  go  to  her  son-in-law 
whether  she  got  her  divorce  or  not,"  etc.,  only  states  half  the 
truth.  It  omits  the  fact  that  said  defendant  at  the  time  said 
alleged  statement  was  made  had  been  guilty  of  the  most  cruel 
conduct  towards  her,  had  failed  and  neglected  to  support  and 
maintain  her  or  pay  the  rent ;  that  she  was  without  means,  in 
poor  health,  unable  to  work  and  had  no  means  of  support  and 
had  no  alternative  but  to  go  to  her  son-in-law. 

11.  That  the  furniture  mentioned  in  said  paragraph  three 
of  said  answer  was  shipped  with  the  knowledge  and  consent  of 
said  defendant  and  after  such  thereof  as  he  requested  he  de- 
sired to  retain  for  himself  was  set  aside  and  placed  at  his  dis- 
posal. That  said  furniture  represented  the  accumulation  dur- 
ing their  married  life  and  instead  of  being  worth 

dollars  was  in  actual  value  nearer dollars ;  and  if 

stored,  the  accumulated  storage  charges  would  in  time  eat  up 
its  value;  and  if  disposed  of  would  realize  but  little. 

12.  Because  of  the  matters  herein  alleged  petitioner  asks 
for  such  other  and  further  relief  in  the  premises  as  to  the 
court  shall  seem  meet. 

99 

3705  Permit  or  license,  necessary  averments 

A  petition  for  a  writ  of  mandamus  to  compel  the  issuance  of 
a  permit  under  an  ordinance  must  allege  facts  that  would  enable 
the  court  to  see  that  the  relator  is  clearly  entitled  to  the 
permit.100  Thus  to  mandamus  the  issuance  of  a  permit  under 
a  municipal  ordinance,  the  petition  must  set  forth:  (1),  the 
ordinance,  or  the  part  thereof,  containing  the  requirements  with 
which  the  petitioners  should  comply  as  conditions  precedent 
to  the  right  to  demand  the  permit;  (2),  facts  showing  a  compli- 
ance with  all  such  requirements;  (3),  and  the  ordinance  or  part 

»9  Add  verification  on  information  ioo  Blocki  v.  People,  220  111.  444, 

and  belief.  450  (1906). 
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thereof  of  which  imposes  a  legal  duty  upon  the  respondent  to 
issue  the  permit.  The  petition  must  also  show  that  the  ground 
upon  which  a  refusal  to  issue  the  license  or  permit  was  made 
was  not  a  legal  excuse.101 

3706  Permit  or  license;  petition,  cigars  (111.) 

(Caption) 

To  the  honorable  judges  of  the court  of 

county,  Illinois. 

The  petitioner ,  in  the  above  entitled  cause,  re- 
spectfully shows  unto  this  honorable  court : 

That  the  said  defendant  D  is  the  duly  elected,  qualified  and 

acting  mayor  of  the  city  of   in   the  county  of 

and  state  of   ;  that  the  said  defendant   M 

is  the  duly  elected,  qualified   and   acting  city   clerk  of  said 

city  of as  aforesaid:  that  the  said  defendant  E  is 

the  duly  appointed,  qualified  and  acting  city  collector  of  Baid 
city  of as  aforesaid. 

Your  petitioner  further  shows  thai   he,  the  said  petitioner, 

is  a  resident  of  the  said  city  of in  the  county  of 

and  state  of ,  and  a  citizen  of  said  slate  of  Illinois, 

and  is  engaged  in  the  business  of  selling  at  retail  tobacco, 
cigars  and  other  products  of  tobacco,  and  supplies  used  by 
consumers  of  tobacco;  that  the  place  of  business  of  your  peti- 
tioner is  in  the building  at    street   in   s;iid 

city  of ;  that  the  said  place  of  business  is  not  within 

feet  of  any  schoolhouse  or  building  used  for  school 

purposes,  but  is  on  one  of  the  principal  business  thoroughfares 
of  the  city  of and  in  the  heart  of  the  business  dis- 
trict of  said  city,  entirely  removed  from  its  residential  Bection; 
that  your  petitioner  has  been  engaged  in  said  business  for 
many  years,  in  said  location,  and  has  been  in  the  habit,  dur- 
ing his  occupancy  of  said  premises,  of  selling  cigarettes;  that 
a  continuance  of  the  sale  of  cigarettes  in  Baid  premises  is  of 
very  great  value  to  your  petitioner,  and  that  a  deprivation  of 
the  right  to  sell  cigarettes  upon  said  premises  would  be  a  great 
pecuniary  loss  and  damage  to  your  petitioner;  that  your  peti- 
tioner is  a  person  of  good  character  and  reputation. 

Your  petitioner  further  shows  that  by  the  general  ordinance 

of  the  city  of ,  enacted  under  authority  duly  granted 

by  the  legislature  of  the  state  of  Illinois,  provision  is  made 
for  the  licensing  of  persons  or  corporations  desiring  a  license 

to  sell  cigarettes  in  the  said  city  of ;  that  said  ordinances, 

concerning  the  issuance  of  such  licenses,  are  set  forth  and 
copied  in  exhibit  "A,"  hereto  attached  and  hereby  made  a 
part  of  this  petition;  and  that  said  ordinances  so  set  forth  in 

101  People  v.  Busse,  248  111.  11,  17, 
19  (1910). 
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said  exhibit  "A,"  are  now  in  full  force  and  effect  and  are  now 
valid  and  subsisting  ordinances  of  said  city. 

Your  petitioner  further  shows  that  he,  desiring  a  license  to 
sell  cigarettes,  and  in  compliance  with  said  ordinance  afore- 
said, did  heretofore,  to  wit,  on  the day  of , 

19..,  make  written  application  for  that  purpose  to  said  de- 
fendant D,  mayor  of  the  city  of as  aforesaid.     That 

said  application  was  accompanied  by  written  evidence  of  the 
applicant's  personal  good  character  and  reputation;  and  that 

said  petitioner  executed  a  bond  to  the  city  of with 

sufficient  and  proper  surety,  as  provided  for  by  said  ordinance, 
and  conditioned  as  said  ordinance  provided,  a  true  copy  of 
which  application  and  bond  are  hereto  attached,  marked  ex- 
hibit "B,"  and  made  a  part  of  this  petition.  That  your  peti- 
tioner tendered  to  the  city  collector,  E,   the   license   fee   of 

($....)   dollars,  in  cash,  as  provided  for  in  said 

ordinance  as  the  license  fee  per  annum.  That  the  said  defend- 
ant D,  mayor,  was,  and  stated  that  he  was,  satisfied  that 
your  petitioner  was  and  is  a  person  of  good  character  and 
reputation  and  a  suitable  person  to  be  entrusted  with  the  sale 
of  cigarettes,  and  approved  the  sureties  of  said  bond,  and  has 
ever  since  remained  and  still  is  satisfied  with  the  character  of 
your  petitioner  and  the  sufficiency  of  such  sureties,  but  he  re- 
fused to  cause  the  said  defendant,  M,  city  clerk,  to  issue  a 
license  to  your  petitioner,  and  the  said  M,  city  clerk,  refused 
to  issue  such  license,  and  the  said  defendant,  E,  city  collector, 
refused  to  accept  said  license  fee;  and  your  petitioner  avers 
that  all  of  the  said  defendants  resolved  all  discretionary  mat- 
ters in  favor  of  granting  the  said  license  and  expressly  put 
their  said  refusal  upon  the  sole  ground  that,  notwithstanding 
the  compliance  of  your  petitioner  with  all  the  requirements  of 
the  ordinance  to  the  satisfaction  of  the  said  mayor,  said  license 
ought  not  to  issue  to  him  because  they  were  advised  that  on  and 

after   ,  1...,  the  manufacture,  selling  or  giving 

away  of  cigarettes  would  be  and  become  unlawful  by  virtue 
of  an  act  of  the  legislature  of  the  state  of  Illinois,  approved 
,  1 ,  entitled  "An  Act  to  regulate  the  manufac- 
ture, use  and  sale  of  cigarettes  in  the  state  of  Illinois,"  a  copy 
of  which  said  statute  is  hereto  attached,  marked  exhibit  "C," 
for  the  convenience  of  this  honorable  court. 

Your  petitioner  further  shows  that  he  is  advised  and  verily 
believes  that  the  said  statute  as  aforesaid,  to  wit,  the  statute 

approved ,  19.  .,  and  entitled  "An  Act  to  regulate 

the  manufacture,  use  and  sale  of  cigarettes  in  the  state  of 
Illinois,"  does  not  prohibit  the  sale  of  cigarettes  which  do  not 
themselves  contain,  and  the  tobacco  and  paper  of  which  they 
are  composed  do  not  contain,  some  adulterant  deleterious  to 
health ;  and  that,  as  he  is  further  advised  and  verily  believes, 
if  the  said  statute  be  construed  as  having  the  effect  of  pro- 
hibiting the  sale  of  cigarettes  which  do  not  contain  and  the 
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tobacco  paper  of  which  they  are  composed  do  not  contain 
any  adulterant  deleterious  to  health,  it  becomes  thereby  un- 
constitutional and  void. 

And  your  petitioner  further  shows  that  the  cigarettes  in 
which  he  has  been  accustomed  to  deal  and  for  the  vending  of 
which  he  desires  and  requires  the  license  so  applied  for  as  here- 
inbefore set  forth,  do  not  nor  does  any  of  them  contain,  nor  do 
the  tobacco  and  paper  of  which  they  are  composed,  contain, 
any  adulterant  deleterious  to  health. 

Wherefore,   your   petitioner  prays   that   a   mandamus  issue 

in  the  name  of  the  people  of  the  state  of ,  directed 

to  the  said  D,  mayor  of  the  city  of  ,  M,  city  clerk 

as  aforesaid,  and  E,  city  collector  as  aforesaid,  commanding 
them  forthwith  to  issue  to  your  petitioner  the  said  license  as 
aforesaid,  and  to  accept  the  payment  of  said  license  fee  at 

the  rate  of ($....)  dollars  per  annum  from  your 

petitioner,  to  the  end  that  your  petitioner  be  licensed  and  per- 
mitted to  sell  cigarettes  as  a  part  of  your  petitioner's  said  busi- 
ness as  aforesaid,  under  the  aforesaid  ordinance;  and  that 
such  further  order  may  be  made  in  the  premises  as  justice 
may  require.102 


Petitioner's  attorneys. 

(Verification   and   exhibits) 


3707  Permit  or  license;  petition,  insurance  business,  renewal 
(Fla.) 

(Caption) 

To  the  honorable  judge  of  : 

Your  petitioner,    ,   a   corporation,   respectfully 

represents : 

1.  That  your  petitioner,  the  relator  herein  is  a  duly  organ- 
ized corporation  under  the  laws  of  the  state  of for 

the  purpose  of  carrying  on  (State  purpose)  as  provided  under 
(Name  section  or  law  of  organization),  and  has  been  engaged 
in  such  business  for  several  years  last  past. 

2.  That  the  respondents  herein    constitute  the 

board  of  insurance  commissioners  of  the  state  of  Florida  and 
that  such  Board  have  for  several  years  last  past  issued  to  your 
relator  a  certificate  of  authority  to  do  business  as  (State  char- 
acter of  business)  under  the  laws  of  Florida. 

3.  That  under  said  laws,  it  is  the  duty  of  the  respondents 
to  issue  to  your  relator  a  certificate  of  authority  to  do  business 
(State  character  thereof)  upon  the  filing  with  the  said  board 
of  insurance  commissioners,  respondents  herein,  a  statement 

102  People   v.  Busse,   231    111.   251 
(1907). 
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showing  the  condition  of  said  company,  and  otherwise  com- 
plying with  the  various  provisions  of  (State  laws,  etc.). 

4.  That  the  relator  has  filed  with  the  said  board  of  insur- 
ance commissions  of  Florida  the  said  statement  required  to 
be  filed,  and  has  otherwise  complied  with  the  laws  of  Florida 
in  all  respects;  that  the  said  board  of  insurance  commission- 
ers, respondents  herein,  are  satisfied  that  your  petitioner  is 
entitled  to  a  certificate  of  authority  to  do  business  as,  (State 
character  thereof)  and  to  a  renewal  of  the  certificate  of  author- 
ity heretofore  issued  your  petitioner,  but  only  on  condition 
that  your  petitioner  first  pay  to  the  state  treasurer  of  the  state 
of  Florida  per  cent  of  the  gross  amount  of  the  re- 
ceipts from  its  policy  holders  in  the  state  of  Florida  from  the 
date  when  the  general  revenue  law  of  the  state  of  Florida 
chapter  5597  Acts  of  1907  went  into  effect  up  to  the  first  day  of 
January,  19. .. 

5.  That  your  petitioner  has  refused  to  pay  said per 

cent  of  the  gross  receipts  from  its  policy  holders  in  the  state 
of  Florida  to  the  state  treasurer  for  the  period  mentioned  in 
paragraph  4  above,  and  for  that  reason,  and  that  reason  alone, 
the  said  board  of  insurance  commissioners,  respondents  herein, 
refused  to  issue  to  your  petitioner  a  renewal  certificate  of 
authority  to  do  business  as  (State  character  thereof)  for  the 
period  from to  

Your  petitioner  therefore  prays  that  your  honor  will  grant 
unto  your  petitioner  an  order  for  the  issuance  of  an  alterna- 
tive writ  of  mandamus  commanding  and   directing  the  said 

as  the  board  of  insurance  commissioners  of  the  state 

of  Florida  to  renew  the  certificate  of  authority  heretofore 
issued  to  your  petitioner,  and  authorizing  your  petitioner  to 
do  (State  character  of  business)  under  the  laws  of  Florida  for 

the  period  commencing   and  ending    ,  and 

show  cause,  if  any  there  be,  why  a  peremptory  writ  of  man- 
damus should  not  issue  likewise  for  the  same  purpose,  requir- 
ing the  said  respondents  to  issue  a  renewal  certificate  of  au- 
thority to  your  petitioner  to  do  such  business  for  such  period 
of  time ;  and  the  said  alternative  writ  of  mandamus  to  be  issued 

and  directed  to  the  said as  the  board  of  insurance 

commissioners  of  the  state  of  Florida. 

Your  petitioner  further  prays  for  such  other  and  general 
relief  as  it  may  be  entitled  in  the  premises. 

Petitioner's  attorney. 
(Venue) 

Personally  appeared  before  me  who  being  duly 

sworn  says  that  he  is  the  treasurer  of  the  peti- 
tioner herein ;  that  he  is  acquainted  with  the  facts  stated  in 
the  foregoing  petition  and  knows  the  same  to  be  true. 

Sworn,  etc. 
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3708  Permit  or  license;  petition,  junk  dealer  (111.) 

(Caption) 

To  the  honorable  judges  of  the  court  of 

county,  Illinois: 

Your  petitioner  and  relator,  B,  represents  to  this  honorable 
court  that  he  is  now,  and  for  a  long  time  has  been,  and  was 
at  the  time  of  the  events  hereinafter  set  forth,  a  resident  of 

the  city  of ,  of  good  character.    That  on  or  about  the 

day  of ,  19. .,  he  made  application  in  writ- 
ing to as  mayor  of  the  city  of ,  for  a  license 

for  the  keeping  of  a  junk  shop  within  said  city,  upon  the  prem- 
ises known  as street,  and  did  furnish 

said  mayor  evidence  upon  which  said  mayor  did  satisfy  him- 
self of  the  good  character  of  petitioner.  That  at  the  time  of 
the  execution  and  presentation  of  said  application,  petitioner 

did  execute  to  the  city  of ,  with  sufficient  surety,  a 

bond  in  the  sum  of  dollars,  conditioned  for  the 

observance  of  all  the  ordinances  of  said  city  now  in  force,  or 
which  might  hereinafter  be  passed  for  the  keeping  of  junk 
shops.  That  petitioner  presented  said  bond  to  the  city  col- 
lector of  said  city,  and  to  the  said  mayor,  and  that  no  objec- 
tion was  made  by  anybody  to  the  sufficiency  of  said  bond. 

That  there  were  on  the day  of ,  19.  .,  and  are 

now,  in  force  in  said  city,  the  following  provisions  of  ordi- 
nances of  said  city,  passed  and  approved  by  the  city  council 
of  said  city  and  said  mayor,  which  are  in  words  and  figures  as 
follows,  to  wit:     (Insert  ordinances). 

Your  petitioner  further  avers  that  the  said mayor 

of  the  city  of refused  to  grant  the  aforesaid  license 

for  the  keeping  of  a  junk  shop  by  your  petitioner  at 

street  in  the  city  of ,  ,  on  the  ground  that  your 

petitioner  did  not  procure,  and  did  not  present  with  his  appli- 
cation the  written  consent  of  a  majority  of  the  property  own- 
ers in  the  block  in  which  petitioner's  junk  shop  is  located, 
according  to  the  frontage  on  both  of  such  streets,  as  provided 
in  the  amended  section  ....  of  the  revised  municipal  code  of 
of ,  as  aforesaid. 

And  your  petitioner  further  avers  that  the  aforesaid  amend- 
ment of ,  1. . .,  to  said  section  ....  as  passed  by  the 

city  council  of  the  city  of as  aforesaid,  and  upon  which 

the  said  mayor  of  the  said  city  of has  based  his  refusal 

to  grant  your  petitioner  a  license  for  the  keeping  of  a  junk 
shop  as  aforesaid,  is  wholly  invalid  and  void,  for  the  reason 

that  the  said  city  council  of  the  said  city  of   has  no 

power  or  authority  under  the  general  act  for  the  incorporation 

of  cities  and  villages,  approved ,  1. . .,  in  force , 

chapter  ....,  revised  statutes  of ,  or  under  any  other 

law,  to  require  your  petitioner,  or  any  other  person  similarly 
situated,  to  procure  the  written  consent  of  a  majority  of  the 


MANDAMUS  2323 

property  owners  in  the  block  as  a  condition  precedent  for  the 
issuance  of  a  license  for  the  keeping  of  a  junk  shop.  And 
further,  because  under  the  aforesaid  act,  the  said  city  council 

of  the  city  of has  no  authority  to  prescribe  the  location 

of  junk  shops  within  said  city  of ,  the  power  of  the 

city  council  in  relation  to  junk  shops  being  expressly  limited 

by  the clause  of  article of  the  aforesaid  act, 

which  is  as  follows:     (Insert  clause,  etc.). 

And  your  petitioner  further  avers  that  the  aforesaid  amend- 
ment of  the  said  ordinance ,  19.  .,  requiring  the  writ- 
ten consent  of  a  majority  of  the  property  owners  in  the  block 
as  a  condition  precedent  to  the  right  to  maintain  or  to  keep  a 

junk  shop  within  the  city  of  ,  irrespective  of  the 

character  of  the  location  of  such  block,  as  to  whether  same  is 
a  business  or  a  residential  street,  is  unreasonable  and  oppres- 
sive, and  tends  to  the  creation  of  a  monopoly. 

Your  petitioner  therefore  avers  that  the  said  mayor  of  the 
city  of had  no  right  or  authority  to  refuse  the  afore- 
said license  to  your  petitioner  as  hereinbefore  set  forth,  and 
that  his  action  in  that  regard  is  arbitrary,  and  is  against  the 
rights  of  your  petitioner  to  pursue  a  lawful  occupation  within 

the  limits  of  the  said  city  of ,  at  the  place  designated 

in  his  application. 

Your  petitioner  further  avers  that  he  has  conducted  a  junk 
shop  in  the  aforesaid  place  for  several  years  last  past  and  has 
an  established  business  there ;  that  by  honesty,  industry  and 
skill  he  has  built  up  a  valuable  good-will  in  said  business  which 

will  be  damaged  and  injured  to  a  large  amount,  to  wit, 

dollars,  if  the  continuation  and  operation  of  said  business  is 

interrupted ;  that  there  are  no  ordinances  of  the  city  of 

restricting  the  issuing  of  licenses  to  keep  a  junk  shop,  or 
affecting  the  issuing  of  such  licenses,  other  than  those  herein- 
before set  forth ;  and  that  your  petitioner  is  willing,  and  hereby 
offers  to  pay  the  license  fee  required  by  said  ordinances,  and  to 
furnish  a  bond  in  all  respects  complying  with  said  ordinances. 

Your  petitioner  therefore  prays  that  the  said ,  as 

mayor  of  said  city  of ,  and  the  said  city  of , 

a  municipal  corporation,  be  required  to  make  full  answer  to 
this  petition  as  by  law  required ;  and  that  your  petitioner  may 

have  a  writ  of  mandamus  against  the  said ,  as  mayor 

of  said  city  of ,  and  the  said  city  of , 

commanding  said  mayor  and  the  said  city  of   to 

issue  a  license  to  keep  a  junk  shop  to  your  petitioner  at 

street  in  the  city  of ,  upon  paying  by  your  petitioner 

of  the  license  fee  and  furnishing  of  the  bond  as  required  by 
said  ordinances ;  and  that  your  petitioner  may  have  such  other 
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and  further  relief  in   the  premises  as  the   court   may  deem 
just.103 


By 

attorney  for  petitioner. 


Attorney  for  petitioner. 

3709  Quo  warranto,  removal  from  board  of  education  (111.) 

(Caption) 

The  petitioners,  L,  R,  C,  M  and  J,  of  the  city  of ., 

county  of   and  state  of   ,  complaining 

state,  that  from ,  19. .,  to  the  date  of  filing  this  peti- 
tion, the  city  of has  had  continuously  a  population 

exceeding  inhabitants;  that  on  the  morning  of 

the day  of ,  19. .,  the  board  of  education  of 

the  city  of consisted  of  these  petitioners,  namely : 

C,  R,  M,  L  and  J,  and  also  of  the  following  named  persons: 
W,  B  and  A. 

That  said  C,  R,  M,  L,  J,  "W,  B  and  A,  on  the  date  last  afore- 
said, were  members  of  said  board  of  education  by  virtue  of 
appointments  as  members  thereof  by  the  mayor  of  the  city  of 

,  which  said  appointments  were  made  by  and  with 

the  advice  and   consent  of   the   city   council   of  the   city   of 


That  said  B  and  W,  were  appointed,  as  aforesaid,  in , 

19.  .  ;  that  said  R,  M,  L,  C  and  J,  were  appointed,  as  afore- 
said, to  fill  vacancies  created  in  said  board  by  the  expiration  of 
terms  by  lapse  of  time ;  that  said  A  was  appointed,  as  afore- 
said, to  fill  the  unexpired  term  of  one  P,  who  had  been  ap- 
pointed by  and  with  the  advice  and  consent  of  the  city  council 

as  a  member  of  said  board  on  or  about  ,  19. .,  and 

who,  on  or  about  the day  of ,  and  prior  to 

the  appointment  of  said  A,  had  resigned  his  position  as  a  mem- 
ber of  said  board  of  education ;  that  each  of  said  persons  above 
named,  including  these  petitioners,  had  been  a  resident  of  the 

city  of  continuously  for  more  than  five  years  next 

prior  to  his  said  appointment ;  that  on  or  about  the 

day  of ,  19. .,  the  honorable was  mayor 

of  the  city  of ,  and  as  such  mayor  said  honor- 
able   thereupon  presented  to  the  city  council  of  the 

city  of ,  a  communication  appointing  said  C  a  member 

of  the  board  of  education  of  said  city;  that  upon  the  said  ap- 
pointment of  said  C  as  a  member  of  said  board  of  education, 
a  resolution  was  passed  by  said  city  council,  approving  the 
appointment  of  said  C  as  a  member  of  said  board  of  education ; 

103  People  v.   Busse,   240   111.   338 
(1909). 
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that  on  or  about  the day  of ,  19 . . ,  the  honor- 
able   was  mayor  of  the  city  of ,  as  aforesaid,  and 

as  such  mayor,  said  honorable thereupon  presented  to 

the  city  council  of  the  city  of ,  a  communication  ap- 
pointing said  M,  L,  J  and  R,  members  of  the  board  of  education 
of  said  city;  that  upon  the  said  appointments  of  said  R,  M,  L 
and  J,  as  aforesaid,  resolutions  were  passed  by  said  city  coun- 
cil, approving  the  appointment  of  each  and  every  one  of  them, 
as  members  of  said  board  of  education ;  that  each  of  the  per- 
sons above  named,  except  A,  when  appointed,  as  aforesaid,  was 
appointed  to  said  board  of  education  for  a  full  term  of  three 
years ;  that  each  of  the  persons  above  named,  upon  his  appoint- 
ment as  aforesaid,  took  the  oath  of  office  required  by  law  and 
then  and  there  entered  upon  the  duties  of  a  member  of  said 
board  of  education,  and  continued  in  the  exercise  of  such  duties 

until  the  evening  of ,  19. .  ;  that  on  the day 

of ,  19. .,  there  were vacancies  in  said  board  of 

education,  caused  by  the  prior  resignations  of members 

thereof,  no  one  of  whom  was  any  of  the  above  named  persons ; 
that  on  said  day  last  mentioned  there  were  no  other  vacancies 
in  said  board,  unless  the  action  of  the  said  in  pur- 
porting to  remove  said  certain  members  of  said  board  herein- 
after set  forth  was  effective  to  that  end;  that  the  honorable 

was  mayor  of  the  city  of  on   , 

19 . .  ;  that  said ,  by  and  with  the  consent  and  ap- 
proval of  the  city  council  of  the  city  of ,  on  the  day 

last  mentioned,  appointed  (Name  new  appointees)  to  fill 
said  vacancies  in  said  board  of  education,  caused  by  resigna- 
tions, as  aforesaid;  that  said  (Name  new  appointees)  so  ap- 
pointed as  aforesaid,  to  fill  such  vacancies  caused  by  resigna- 
tions, as  aforesaid,  accepted  said  appointments  as  members  of 

said  board  of  education,  and,  on  the day  of , 

19. .,  entered  into  and  upon  the  execution  of  the  duties  of  said 
office  as  members  of  said  board  of  education;  that  said  (Name 
new  appointees)  and  (Name  the  other  members)  still  remain 

in  the  execution  of  said  duties ;  that  on  or  about  the 

day  of  ,  19. .,  said   ,  purporting  to  act  as 

mayor  of  the  city  of ,  at  a  time  when  said 

was  mayor  thereof,  notified  each  of  the  above  named  R,  L,  C, 

M  and  J  that  he,  said ,  had  removed  him  as  a  member 

of  said  board  of  education ;  that  no  formal  charge  or  charges  of 
any  kind  was  made  against  said  R,  L,  C,  M  and  J,  or  against 

any  of  them,  by  said ,  either  prior  to  or  at  the  time 

of  said  alleged  removal ;  that  neither  before  nor  after  the  said 
purported  removal  of  said  R,  L,  C,  M  and  J,  were  they,  or 
any  or  either  of  them,  given  any  opportunity  to  be  heard  in 

their  defense  before  said  or  before  the  said  city 

council ;  that  there  has  been  no  trial  of  said  R,  C,  L,  M  and  J, 

or  any  or  either  of  them,  before  said or  before  said 

city  council  of  the  city  of ;  and  that  said  city  council 
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has  not  voted  either  to  remove  or  suspend  said  R,  C,  L,  M  and  J, 

or  any  or  either  of  them ;  that  on ,  19. .,  immediately 

after  the  appointment  of  said  (Name  the  new  appointees)  as 

aforesaid,  said ,  by  and  with  the  consent  of  the  city 

council  of  the  city  of ,  purported  to  appoint 

as  a  member  of  said  board  of  education  to  succeed  said  C ;  that 

said   then  and  there  purported  to  appoint,  by  and 

with  the  advice  and  consent  of  the  city  council  of  the  city  of 

, as  a  member  of  said  board  of  education,  to 

succeed  said  R ;  that  said then  and  there  purported  to 

appoint,  by  and  with  the  advice  and  consent  of  the  city  council, 

as  a  member  of  said  board  of  education,  to  succeed 

said  M ;  that  said  then  and  there  purported  to  ap- 
point, by  and  with  the  advice  and  consent  of  the  city  council, 

as  a  member  of  said  board  of  education,  to  succeed 

said  L;  that  said  then  and  there  purported  to  ap- 
point, by  and  with  the  advice  and  consent  of  the  city  council, 

as  a  member  of  said  board  of  education,  to  succeed 

said  J;  that  after  the  purported  appointments  of  said  (Name 
new  appointees)    as  aforesaid,  as  members  of  said  board  of 

education,  and  on  the   day  of   ,  19..,  said 

(five)  last  named  persons  severally  entered  upon  the  execution 
of  the  functions,  privileges  and  duties  of  the  office  of  members 
of  said  board  of  education,  and  from  thence  hitherto  said 
(Name  new  appointees)  unlawfully  have  held  and  executed, 
and  each  of  them  hath  unlawfully  held  and  executed  and  still 
holds  and  executes,  without  any  warrant  or  right  whatsoever, 
the  office  of  member  of  the  board  of  education  of  the  city  of 

;  that  no  one  of  these  petitioners  ever  resigned  as  a 

member  of  said  board  or  became  incapacitated  to  perform  the 
duties  of  said  office ;  but  that  since  said ,  19. .,  by  rea- 
son of  the  said  unlawful  action  by  said and  by  said 

(Name  new  appointees)  these  petitioners  have  been  prevented 
from  performing  their  duties  as  members  of  said  board,  or  any 
of  such  duties. 

The  petitioners  further  state  that  on  the   day  of 

,   19..,   the   petitioners   presented   to   the   honorable 

,  who  was  then  and  there  state's  attorney  for  the 

county  of and  state  of  Illinois,  a  petition  and  affidavit, 

which  said  petition  and  affidavit  were  in  words  and  figures 
as  follows,  to  wit : 

(Caption) 

To  the  honorable,  the  judges  of  the court  of 

county 
Your  petitioner,  II,  respectfully  states  to  the  court  that  he  is 
state's  attorney  for  the  county  of and  state  of  Illi- 
nois, and  presents  this,  his  petition  for  leave  to  file  in  this 
honorable  court  an  information  in  the  nature  of  a  quo  warranto, 
on  behalf  of  the  people  of  the  state  of  Illinois,  in  the  name  and 
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by  the  authority  thereof,  and  at  the  relation  of  R,  L,  M,  C 
and  J. 

And  your  petitioner  states  to  the  court  that  the  board  of 
education  of  the  city  of  is  an  involuntary  corpora- 
tion created  by  an  act  of  the  general  assembly  of  the  state  of 

Illinois,  approved  and  in  force   ,  19. .  ;  that  the  city 

of is  a  municipal  corporation  existing  under  an  act 

to  provide  for  the  incorporation  of  cities  and  villages,  approved 

,  19. .,  in  force ,  19. . ;  that  from ,  19. ., 

down  to  the  presentation  of  this  petition,  the  city  of 

has  had  continuously  a  population  exceeding in- 
habitants ;  that  on  the  morning  of  the day  of , 

19. .,  the  board  of  education  of  the  city  of consisted 

of  the  following  persons,  namely :  C,  R,  M,  L,  J,  W,  B,  and  A, 
unless  the  said  R,  L,  M,  C  and  J  had  been  removed  theretofore 

by  reason  of  the  action  of  the  honorable ,  mayor  of 

the  city  of ,  hereinafter  set  out. 

That  said  C,  R,  M,  L,  J,  W,  B  and  A  were  members  of  said 
board  of  education  by  virtue  of  appointments  as  members 
thereof  by  the  mayor  of  the  city  of ,  which  said  ap- 
pointments were  made  by  and  with  the  advice  and  consent  of 
the  city  council  of  the  city  of (Here  insert  para- 
graph three  of  preceding  petition). 

AVherefore,  your  petitioner  prays  that  he  may  have  leave  to 
file  in  this  honorable  court  for  the  people  of  the  state  of  Illi- 
nois, in  the  name  and  by  the  authority  thereof,  at  the  relation 
of  said  R,  L,  C,  M  and  J,  an  information  in  the  nature  of  a 
quo  warranto,  calling  upon  the  said  (Name  new  appointees)  to 
show  by  what  authority  they  severally  hold,  execute  and  usurp 
upon  the  said  people  the  offices  of  members  of  the  said  board 

of  education  of  the  city  of ;  and  in  support  of  this 

petition  your  petitioner  appends  hereto  and  presents  herewith 

to  the  court  the  affidavits  of  said and ;  and 

your  petitioner  further  prays  that  this  honorable  court  may 
direct  the  issuance  of  a  summons,  commanding  the  defend- 
ants to  answer  the  relators  in  said  information. 


State's  attorney  in  and  for   county,  Illinois. 

(Venue) 

and    ,  being  first  severally  and 

duly  sworn,  depose  and  say  on  their  several  oaths: 

That  from ,  19. .,  to  the  date  of  making  this  affidavit, 

the  city  of has  had  continuously  a  population  ex- 
ceeding    thousand  inhabitants ;  that  on  the  morn- 
ing of  the day  of ,  19. .,  the  board  of  educa- 
tion of  the  city  of consisted  of  these  affiants,  namely : 

(Name  them). 

That  said  (Name  old  members)  on  the  date  last  aforesaid, 
were  members  of  said  board  of  education  by  virtue  of  appoint- 
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ments  as  members  thereof  by  the  mayor  of  the  city  of , 

which  said  appointments  were  made  by  and  with  the  advice 
and  consent  of  the  city  council  of  the  city  of 

(Here  repeat  paragraph  three  of  petition  for  leave,  substi- 
tuting the  word  "affiant"  in  place  of  "petitioner"  wherever 
these  words  appear). 

Further  affiants  say  not. 


Subscribed,  etc.  (Affiants) 

That  prior  to  the  presentation  of  said  petition  and  affidavit 
to  said  H,  each  of  the  petitioners  had  sworn  to  said  affidavit 

before ,  a  notary  public  of county , 

and  at  the  time  of  said  presentation  to  said  11,  the  jurat  of 
said ,  as  above  set  out,  was  attached  to  said  affidavit. 

The  petitioners  further  state  that  at  the  time  the  petitioners 
presented  said  affidavit  and  said  petition  above  mentioned  to 
said  II,  the  petitioners  requested  said  II  to  file  said  petition  and 

affidavit  either  in  the or court  of 

county,  or  such  other  court  as  should  be  deemed  by  said  II  the 
proper  court  for  the  filing  of  said  petition ;  that  your  peti- 
tioners thereupon  presented  to  said  II  a  bond,  duly  executed 

by  your  petitioner,  R,  and  by  the    company,  as 

surety,  by  its  attorney  in  fact,  also  a  power  of  attorney  exe- 
cuted by    company   authorizing   said   attorney   in 

fact  to  execute  said  bond,  which  said  bond  was  in  words  and 
figures  as  follows,  to  wit: 

Know  all  men  by  these  presents  that  we,  R,  as  principal,  and 

company,  a  corporation,  as  surety,  are  held  and  firmly 

bound  unto  the  people  of  the  state  of  Illinois  in  the  penal  sum 

of ($ )  dollars,  lawful  money  of  the  United 

States,  for  the  payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  jointly  and  severally,  and  our  respective  heirs, 
executors,  administrators  and  successors,  firmly  by  these  pres- 
ents. 

Signed,  sealed  and  dated  the day  of ,  19. . 

The  condition  of  this  obligation  is  such  that  whereas  R,  L, 
M,  C  and  J  have  made  applications  severally  to  the  honorable 

attorney  general  of  the  state  of  Illinois,  and  to  the 

honorable  II,  state's  attorney  of county,  Illinois,  to 

the  end  that  a  petition  may  be  filed  either  by  said  honorable 

or  by  said  honorable  II,  in  the or 

court  of county  for  leave  to  file  an  information  in  the 

nature  of  a  quo  warranto  upon  the  relation  of  said  R,  L,  M,  C 
and  J,  calling  upon  (Name  new  appointees)  to  show  by  what 
anthority  said  (Name  new  appointees)  severally  hold  and 
usurp  upon  the  people  of  the  state  of  Illinois,  the  office  of 
members  of  the  board  of  education  of  the  said  city  of ; 

Now,  therefore,  if  the  said  .* ,  attorney  general  of  the 
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state  of  Illinois,  or  the  said  II,  state's  attorney  for  

county,  Illinois,  shall  file  in  the    or   court 

of county  such  a  petition,  and  all  court  costs  and 

other  expenses  incident  to  such  petition,  or  to  any  information 
that  may  be  tiled  under  leave  of  court  pursuant  thereto,  shall 
be  paid  by  the  said  R,  L,  M,  C  and  J,  or  any  or  either  of  them, 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

(Signatures  and  seals) 

That  when  said  bond  was  presented  to  said  II,  the  surety 
on  said  bond  was  financially  able  and  known  to  said  H  to  be 
financially  able  to  make  good  any  breach  of  the  conditions 
thereof  and  to  pay  any  damage  that  might  accrue  thereon. 

That  the  petitioners  thereupon  presented  to  said  H  security 

for  costs  executed  by ,  who  then  and  there  was  a 

responsible  person ;  which  security  for  costs  was  in  words  and 
figures  as  follows,  to  wit: 

(Caption) 

"I, ,  do  hereby  enter  myself  as  security  for  all 

costs  which  may  accrue  in  the  above  entitled  cause. 

Dated  this day  of ,  19 . . 


That,  to  wit,  on  the  day  last  aforesaid,  at  the  county  afore- 
said, and  before  H  declined  to  file  said  petition,  as  hereinafter 
set  forth,  said  II  stated  to  your  petitioners'  representatives  that 
he  would  file  said  petition  if  he  were  convinced  that  the  mayor 
of  the  city  of was  without  power  to  remove  mem- 
bers of  the  board  of  education ;  that  thereafter,  to  wit,  on  the 
day  last  aforesaid,  at  the  county  aforesaid,  on  consideration 
of  said  petition  and  of  said  affidavit  above  mentioned  and  of 
said  surety  and  of  said  bond,  said  H  stated  to  your  petitioners' 
representatives  that  he  declined  to  file  said  petition  on  the 
sole  ground  that  he  was  of  the  opinion  that  the  mayor  of  the 

city  of was  clearly  empowered  to  make  removals 

of  members  of  the  board  of  education  of  the  city  of 

by  and  with  the  affirmative  consent  of  the  city  council. 

That  thereupon  the  petitioners  declared  to  H  aforesaid,  their 
willingness  to  draft  any  form  of  petition  in  the  premises  that 
might  be  suggested  or  required  by  said  H,  and  to  entitle  the 
same  in  any  court  that  should  be  designated  by  him,  and  to 
furnish  such  other  security  and  bonds  as  might  be  named  or 
required  of  the  petitioners  by  said  H  as  a  condition  precedent 
to  the  filing  of  a  petition  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto,  calling  upon  the  said  (Name  new 
appointees),  to  show  by  what  authority  they  severally  hold, 
execute  and  usurp  upon  the  people  of  the  state  of  Illinois  the 
offices  of  members  of  the  said  board  of  education  of  the  city  of 

That  thereupon  said  H  declared  that  he  had  no  objection  to 
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the  form  of  the  petition  presented,  as  aforesaid,  or  the  security- 
offered,  as  aforesaid,  but  declined  solely  on  the  ground  of  his 
belief  that  the  mayor  had  power  to  make  removals  as  above 
stated. 

That  said  H  thereupon  declared  that  he  understood  there 
was  no  dispute  about  the  facts  stated  in  the  affidavit  above 
mentioned,  and  that  the  only  question  involved  was  one  of  law. 
The  petitioners  further  state  that  upon  the  refusal  of  the  said 
H  to  file  any  petition  in  the  premises,  as  aforesaid,  the  peti- 
tioners presented  to  the  honorable ,  who  was  then  and 

there  the  attorney  general  of  the  state  of  Illinois,  the  said 
affidavit,  power  of  attorney,  bond  and  security  above  set  out, 
and  a  petition  which  was  in  words  and  figures  identical  with 
the  petition  above  set  out,  except  that  the  petitioner  in  the 

petition  presented  to  the  said was  described  as 

attorney  general  for  the  state  of  Illinois,  instead  of  II,  state's 
attorney  in  and  for county,  Illinois. 

That  thereupon  the  petitioners  offered  to  furnish  said 

attorney  general,  as  aforesaid,  sufficient  security  and  bond  for 
costs  in  any  court  in  which  a  petition  might  be  filed  by  him  in 
the  premises,  and  to  modify  the  draft  of  the  petition  presented 

in  such  maimer  as  to  meet  the  approval  of  said ;  and 

that  thereafter,  and  on  the day  of ,  19. .,  said 

declined  to  act  or  file  any  petition  in  the  premises, 

on  the  ground  that  said  II  had  advised  said that  he 

had  given  both  sides  a  hearing,  that  he  had  carefully  con- 
sidered the  matter  and  was  of  the  opinion  that  no  valid  reason 
existed  for  the  institution  of  the  proceedings.     "Whereupon, 

the  said  H  and  the   then  and  there  wholly  refused 

and  still  refuse  to  file  any  petition  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto,  calling  upon  the  said 
(Name  new  appointees)  to  show  by  what  authority  they  sever- 
ally hold,  execute  and  usurp  upon  the  said  people  of  the  office 

of  members  of  said  board  of  education  of  the  city  of 

By  means  whereof,  the  petitioners  are  prevented  from  exe- 
cuting the  duties  of  said  office  of  members  of  the  board  of 

education  of  the  city  of ,  and  are  kept  out  of  said  office 

to  which  they  are  justly  and  lawfully  entitled. 

Wherefore,  the  petitioners  pray  a  writ  of  mandamus  directed 

to  the  said  H,  commanding  him  forthwith  to  file  in  the 

or court  of county,  or  in  the  supreme  court 

of  the  state  of  Illinois,  a  proper  petition  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  on  behalf  of  the 
people  of  the  state  of  Illinois,  in  the  name  and  by  the  authority 
thereof,  and  at  the  relation  of  R,  L,  C,  M  and  J,  calling  upon 
the  said  (Name  new  appointees)  to  show  by  what  authority 
they  severally  hold,  execute  and  usurp  upon  the  said  people 
the  office  of  members  of  the  board  of  education  of  the  said 

city  of ,  and  to  support  such  petition  by  the  affidavit  of 

said and ,  above  set  out,  and  such  other  affi- 
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davit,  or  affidavits,  as  may  be  tendered  to  said  II  by  said  R,  L, 
C,  M  and  J. 

(Petitioners) 

(Venue) 

,  one  of  the  petitioners  in  the  foregoing 

petition  named,  makes  oath  and  says  that  the  several  aver- 
ments of  the  above  petition  are  true  in  substance  and  in  fact. 


Subscribed,  etc. 

(Venue) 

. and ,  petitioners  named  in  the  fore- 
going petition,  make  oath  and  say  that  the  averments  of  the 
affidavit  contained  in  the  foregoing  petition  are  true  in  sub- 
stance and  in  fact ;  that  as  to  the  averments  of  said  petition 
not  set  out  in  said  affidavit,  they  believe  said  petition  to  be  true 
in  substance  and  in  fact. 

(Signatures) 

Subscribed,  etc. 

3710  Special  assessments,  appropriation  to  pay  public  benefits 
(111.) 

(Caption) 

To  the  chief  justice  or  any  judge  of  the court  of 

county. 
Your  petitioner,  the  people  of  the  state  of  Illinois,  at  the 

relation  of  the company,  a  corporation  organized  and 

existing  under  and  by  virtue  of  the  laws  of  the  state  of 

and  of  the  city  of ,  in county,  in  the  state  of 

,  complaining,  respectfully  show  unto  the    

court  of county  in  the  state  of  Illinois,  as  follows : 

1.  That  the  city  of   ,  prior  to  the   day  of 

,  19 . . ,  to  wit,  on  or  about  the day  of , 

19. .,  by  ordinance  duly  adopted  the  provisions  of  article  .... 
of  the  act  of  the  general  assembly  of  the  state  of  Illinois, 
entitled  "An  Act  to  provide  for  the  incorporation  of  cities 

and  villages,"  which  was  approved ,  19.  .,  and  became 

in  force ,  19.  . 

2.  That   under  and   by   virtue   of  said   article    as 

amended  by  the  act  of  the  said  general  assembly  approved 
,  19. .,  said  city  of did  at  various  times  here- 
inafter set  forth,  by  ordinance  provide  for  the  making  of  the 

several  local  improvements  in  said  city  of ,  which  are 

hereinafter  specified. 

3.  That  said  city  duly  instituted  and  prosecuted  sundry 
proceedings  for  the  making  of  the  sundry  special  assessments 
hereinafter  specified,  to  pay  for  said  local  improvements  under 
and  pursuant  to  said  act  and  said  amendment  thereof,  and 


2332  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

duly  proceeded  with  the  making  of  said  special  assessments  so 
far  that  the  same  were  duly  confirmed,  as  hereinafter  speci- 
fied, in  and  by  the  county  court  of county,  in  the  said 

state  of  Illinois,  for  the  several  amounts  of  money  sufficient 
to  pay  for  the  making  of  said  local  improvements  and  the  costs 
and  expenses  thereof. 

4.  That  under  and  pursuant  to  said  act  and  said  amendment 
thereof,  said  city  of and  the  several  contractors  here- 
inafter mentioned,  entered  into  several  contracts  for  the  com- 
pletion of  the  work  of  said  several  local  improvements. 

5.  That  under  and  pursuant  to  said  contracts,  each  con- 
tractor thereunder  completed  the  work  of  his  contract,  and  be- 
came entitled  to  receive  full  payment  therefor,  and  payment 
of  the  several  vouchers  hereinafter  mentioned. 

6.  That  in  and  about  providing  for  the  payment  for  said 

work  to  said  several  contractors,  said  city  of made, 

issued  and  delivered  to  each  of  said  contractors  the  special 
assessment  vouchers  hereinafter  mentioned,  the  same  having 
been  issued  pursuant  to  the  statute  in  such  case  made  and 
provided. 

7.  That  each  of  said  vouchers  have  been  duly  sold,  assigned 
to  and  delivered  to  said company  for  value  received. 

8.  That  the  amount  of  money  and  interest  thereon  herein- 
after stated  to  be  due  and  unpaid  on  each  and  all  of  said 
vouchers  is  now  due  and  payable  to  said company. 

9.  That  in  the  making  of  said  assessments,  the  various  sums 
of  money  hereinafter  specified  as  public  benefits  were  severally 
assessed  against  said  city  of ,  for  public  benefits  accru- 
ing to  said  city  from  said  several  local  improvements,  and  said 

public  benefits  became  and  still  are  debts  of  the  city  of 

and  remain  due  and  unpaid. 

10.  That  in  order  to  enable  the  officers   of  said  city   of 

,  who  are  charged  with  the  disbursement  of  its  funds, 

to  pay  the  several  amounts  due  and  unpaid  upon  said  vouchers, 

it  was  necessary  that  the  city  council  of  said  city  of 

appropriate  out  of  its  funds  to  be  raised  by  general  taxation 
the  several  amounts  necessary  to  pay  the  said  public  benefits 
and  the  interest  thereon. 

11.  That  it  is  the  duty  of  said  city  council  to  duly  appropri- 
ate the  funds  necessary  to  pay  said  public  benefits  and  the 
interest  thereon. 

12.  That  said  relator  has  duly  requested  and  demanded  that 

the  officers  of  said  city  of and  said  city  of , 

and  the  mayor  and  city  council  of  said  city  of ,  appro- 
priate the  necessary  amounts  of  money  required  to  pay  said 
public  benefits;  and  that  they  and  each  of  them  have  refused 
to  make  such  appropriation. 

13.  That  said  public  benefits  became  due  in  instalments,  the 
last  four  thereof  maturing  annually  after  the  date  of  the  con- 
firmation of  said  several  special  assessments,  all  of  which  instal- 
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ments  became  and  were  due  within  six  years  after  the  respect- 
ive dates  of  such  confirmations  and  still  remain  due  and  unpaid, 
said  instalments  became  due  as  is  provided  by  statute  in  regard 
thereto ;  and  it  has  annually  since  said  several  dates  of  confir- 
mation been,  and  it  still  is  the  duty  of  said  mayor  and  city 
council  to  make  the  necessary  appropriations  to  pay  said  public 
benefits. 

14.  That  said  mayor  and  city  council  have  repeatedly  and 
annually  neglected,  refused  and  declined  to  make  such  appro- 
priations or  any  of  them. 

15.  That  by  reason  of  said  neglect  and  refusal,  and  by  rea- 
son of  the  failure  to  appropriate  the  necessary  funds  to  pay 
said  public  benefits  and  each  of  them,  the  said com- 
pany is  unable  to  have,  receive  and  collect  the  money  due,  as 
herein  stated,  to  it  upon  said  vouchers. 

16.  That is  the  mayor  of  said  city  of , 

and ,  are  members  of  said  city  council  and 

aldermen  of  said  city  of 

17.  That  said  persons  who  are  above  mentioned  as  being 
aldermen  of  said  city  of are  members  of,  and  com- 
prise the  finance  committee  of  said  city  council,  and  as  such 
finance  committee  consider  for  and  on  behalf  of  said  city  coun- 
cil all  appropriations  made  or  to  be  made  by  said  city  council, 
and  determine  for  said  city  council  as  to  the  items  that  shall 
be  appropriated  by  said  city  council ;  and  that  said  city  council 
is  generally  governed  in  the  making  of  appropriations  by  the 
action  of  said  finance  committee. 

18.  That  said  city  council  is  composed  of  indi- 
viduals, and  is  continually  changing  by  reason  of  deaths  among 
its  members,  expirations  of  terms  of  office  and  other  causes. 

19.  That  said   company  has  duly  exhibited  said 

vouchers  to  the  officers  of  said  city  of and  to  the  city 

council  of  said  city,  and  to  the  finance  committee  of  said  city 
council,  and  demanded  payment  thereof,  and  demanded  the 
appropriations  aforesaid  for  the  payment  of  said  public  bene- 
fits ;  and  that  each  of  said  demands  were  refused. 

20.  That  said  special  assessments,  the  respective  dates  of 
the  confirmation  thereof,  the  respective  names  of  the  con- 
tractors thereof,  the  vouchers  issued  thereon,  which  are  now 

owned  by  the company,  the  respective  amounts  due 

to  the company  thereon,  and  the  respective  amounts 

due  and  owing  thereon  as  public  benefits,  payable  by  said  city 

of ,  are  as  is  set  forth  in  the  schedule  hereinafter 

contained;  that  is  to  say:  (Insert  schedule). 

Wherefore,  your  petitioner  and  the  said  com- 
pany as  relator  herein,  pray  that  a  summons  issue  out  of  the 

said court  of county,  commanding  the  city 

of , as  mayor  of  the  city  of ,  the 

city  council  of  the  city  of ,  and 

as  aldermen  of  the  said  city  and  members  of  the  city  council 
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of  the  city  of ,  to  appear  at  the term, 

19 . . ,  and  on  the day  of  said  term  of  said 

court,  and  show  cause  why  a  writ  of  mandamus  should  not  is- 
sue in  this  cause  for  the  relief  herein  claimed;  and  that  said 
court  issue  a  writ  of  mandamus,  under  the  seal  of  said  court, 
directed  to  said  defendants,  and  to  all  members  of  said  city 
council,  commanding  them  to  appropriate  in  and  by  a  due  and 
proper  appropriation  ordinance  of  said  city  council,  and  in  and 
by  its  next  annual  appropriation  ordinance,  such  sum  and  sums 
of  money  as  may  be  sufficient  to  pay  said  public  benefits  and 
the  interest  thereon,  the  same  to  be  paid  out  of  the  general 

fund  of  said  city  of ,  and  that  such  appropriation  be 

duly  designated  in  said  ordinance  as  being  made  to  pay  said 
public  benefits,  and  so  that  the  amounts  of  said  public  benefits 

may  be  available  to  the  officers  of  said  city  of ,  as  far 

as  may  be  necessary  to  pay  the  liabilities  of  said  city  of 

for  and  in  respect  to  the  vouchers  issued  by  it,  in  and  about 
said  special  assessments;  that  when  said  writ  of  mandamus 
issue  that  it  be  directed  to  the  respective  persons,  in  addition 
to  the  defendants  herein,  who  may  then  compose  said  city 
council;  that  said  writ  of  mandamus  be  operative  and  binding 
upon  the  persons  who  at  the  time  of  the  issue  thereof  are  mem- 
bers of  said  city  council;  and  that  said  writ  of  mandamus  re- 
quire the  persons  to  whom  it  shall  be  directed,  and  all  officers 

of  said  city  of ,  to  do  and  perform  all  such  acts  and 

things  in  the  premises  as  the  law  requires. 

And  that  such  further  order  be  made  herein,  and  such  fur- 
ther or  other  writ  of  mandamus  issue  herein  as  justice  may 
require. 

And  your  petitioner  will  as  in  duty  bound  ever  pray. 
The  people  of  the  state  of  Illinois, 

By company, 

Relator, 

By ... 

its  solicitors. 

(Verification) 

3711  Special  assessments;  crediting  instalments  (111.) 

(Caption) 

Your  petitioner, shows  to  your  honors  that  he  is 

a  resident  and  citizen  of  the  city  of  in  said  county 

of ;  that  he  is  the  owner  of,  or  interested  in  (Describe 

property) ;  that  heretofore,  and  on  or  about  the day 

of ,  19 .  . ,  the  common  council  of  the  city  of  .^ 

passed    an   ordinance    for   curbing,   filling   and   paving   with 

asphaltic  pavement street  in  said  city  of ; 

that  the  said  premises  of  your  petitioner  abut  throughout  their 
whole  length  on  said street;  that  in  and  by  said  ordi- 
nance it  was  provided  that  said  improvement  should  be  made 
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by  special  assessment,  pursuant  to  article  nine  of  the  act  re- 
lating to  the  incorporation  of  cities  and  villages,  approved 
April  10,  1872,  and  in  force  July  1,  1872,  and  the  amendments 
thereto ;  that  said  ordinance  further  provided  that  said  assess- 
ment should  be  divided  into equal  instalments;  that 

afterwards,    such   proceedings   were   had   that    commissioners 

were  duly  appointed  by  the court  of  said  county  of 

to  make  and  levy  an  assessment,  pursuant  to  the  said 

article  9,  for  the  estimated  cost  of  said  improvement  (which 
estimate  had  been  first  duly  made  by  commissioners  appointed 
by  said  council,  and  afterwards  duly  approved  according  to 
law) ;  that  said  commissioners  proceeded  to  make  an  assess- 
ment for  the  said  improvement,  and  assessed  upon  petitioner's 
said  premises  a  large  sum  alleged  to  be  benefits  accruing  to 
said  premises  by  reason  of  the  said  proposed  improvement, 
and  duly  returned  said  assessment  roll  into  court;  that  said 
assessment  was,  by  the  commissioners  pursuant  to  said  ordi- 
nance,  divided  into    equal   annual   instalments   and 

was  so  returned  and  filed ;  that  afterwards,  and  on  the 

day  of ,  19. .,  the  said  assessment  against  your  peti- 
tioner's said  premises  was  confirmed  by  the  court  on  the  appli- 
cation of  the  city  of ,  the  petitioner  therein,  it  being 

first  shown  to  the  court  that  said  ordinance  required  that  said 
assessment  should  be  divided  into  instalments  as  aforesaid,  and 
that  the  same  had  been  so  divided,  and  was  so  shown  on  the 
face  of  the  record  by  the  commissioners  appointed  as  afore- 
said. 

Petitioner  shows  that  the  only  authority  which  existed  or 

which  was  by  the  said  petitioner,  the  city  of ,  in  said 

cause,  claimed  *to  exist,  for  dividing  said  assessment  into  instal- 
ments, as  aforesaid,  was  found,  in  the  provisions  of  a  certain 

act  of  the  legislature  of ,  approved  and  in  force , 

19. .,  in  and  by  which  it  was  provided  that  the  first  of  such 
instalments  should  be  due  and  payable  from  and  after  con- 
firmation of  said  assessment,  and  that  the  remaining  portion  of 
said  assessment  should  be  divided  into  equal  instal- 
ments, which  said  instalments  should  be  payable  annually 
thereafter,  and  collected  in  the  same  manner  as  other  assess- 
ments were  then  collected ;  and  that  each  of  said  deferred  in- 
stalments should  bear  interest  at  the  rate  of  ....  per  cent  per 
annum  from  and  after  the day  of next  suc- 
ceeding the  confirmation  thereof;  but  if  said  assessment  should 
not  be  confirmed  before in  any  year  said  deferred  in- 
stalments should  not  bear  interest  until ,  in  the  fol- 
lowing year;  that  in  said  act  it  was  further  provided  that  any 
instalment  or  instalments  which  should  be  due  against  any 
tract,  lot,  block,  or  piece  of  land  might  be  paid  at  any  time 
before  maturity,  in  which  case  interest  should  be  charged  only 
to  the  time  of  payment,  and  that  upon  such  payment  the  prop- 
erty for  which  said  payment  was  made  should  be  discharged 
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from  the  lien  to  the  extent  of  such  payment;  that  it  was  fur- 
ther provided  in  said  act  that  from  the  amount  of  the  first  pay- 
ment, when  it  should  first  be  paid,  all  costs  of  making  said 
assessment  should  be  collected,  including  court  costs,  and  that 
the  remainder  of  said  payment  should  then  be  paid  to  the 
person  or  persons  entitled  thereto  on  the  contract  for  the  said 
work;  that  the  amount  remaining  due  upon  the  contract  for 

said  improvement  should  then  be  divided  into  equal 

parts,  and  vouchers  issued  thereon,  payable  in  the  same  order 
and  manner  that  said  instalments  were  payable ;  that  if  upon 
the  payment  of  the  money  and  issuance  of  the  vouchers,  as 
provided  for  in  the  said  act,  there  should  be  any  surplus  re- 
maining of  any  special  assessment  over  and  above  the  payment 
aforesaid,  it  should  be  the  duty  of  the  proper  authorities  of 
said  city  to  at  once  cause  the  respective  instalments  to  be 
credited  with  their  respective  proportions  of  said  surplus. 

Petitioner  further  shows  that is  the  duly  appointed 

superintendent  of  special  assessments  for  the  city  of , 

and  that  it  is  his  duty,  as  such  superintendent,  to  compute  and 
determine  the  amount  of  said  surplus  of  any  assessment  levied 
by  said  city,  over  and  above  the  cost  of  the  work  of  the  pro- 
ceeding, as  ascertained  pursuant  to  said  act,  and  to  cause  the 
respective  unpaid  instalments  of  said  assessments  to  be  cred- 
ited with  their  respective  portions  of  said  surplus. 

Petitioner  further  shows  that  the  amount  which  it  was  esti- 
mated said  improvement  would  cost  by  the  commissioners  ap- 
pointed by  the  said  common  council  to  make  such  estimate 

pursuant  to  said  article  9,  was dollars,  and  that 

the  assessment  levied  by  the  commissioners  appointed  by  the 

said  county  court  for  said  purpose  amounts  to  a  total  of 

dollars,  of  which dollars  was  assessed  upon  private 

property,  and  the  remainder  charged  as  public  benefits  to  the 
city  of 

Petitioner  further  shows  that  the  contract  for  said  work 

was  let  for  the  total  sum  of  dollars,  and  that  said 

work  has  been  long  since  duly  completed ;  that  said  city  of 

,  by  its  proper  authorities,  has  settled  with  and  paid 

the  contractor  for  the  said  improvement  by  money  or  vouchers, 
pursuant  to  the  act  above  cited  for  that  purpose ;  and  that  after 
the  said  payment  there  remained  of  said  assessment  the  total 

sum  of   dollars  over  and  above  the  cost  of  making 

and  levying  said  assessment,  and  the  cost  of  the  work  done, 
pursuant  to  said  ordinance,  of  which,  by  virtue  of  the  said 
statute,  your  petitioner  was  entitled  to  be  credited  with  his 

due  proportion,   upon  each  of  the  four  subsequent 

instalments  of  said  assessment.  And  your  petitioner  shows 
that  the  said  city  of and  the  said ,  the  super- 
intendent of  special  assessments,  although  requested  by  your 
petitioner  to  make  such  credits,  have  declined  to  credit  the 
whole  amount  of  your  petitioner's  share  of  said  excess  above 
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mentioned  upon  the  said  instalments  assessed  against  your 
petitioner's  premises,  but  have  credited  only  a  portion  thereof, 
claiming  the  right,  notwithstanding  the  provisions  of  said  stat- 
ute, to  retain  a  certain  portion  of  said  excess  to  enable  the  city 
to  pay  the  vouchers  issued  to  contractors  for  said  work,  so  that 
such  contractors  should  receive  payment  of  their  said  vouchers 
in  full,  principal  and  interest,  according  to  the  terms  thereof, 
notwithstanding  the  loss  of  interest  upon  the  money  collected 
upon  said  instalments  while  the  same  remains  in  the  hands  of 
the  county  collector,  and  also  the  percentage  claimed  by  the 
said  collector  for  the  collection  thereof. 

Petitioner  shows  that  the  amount  which  is  so  retained  by  the 

said  city  of   and  not  credited  upon  petitioner's  said 

assessment,  amounts  to  a  material  sum,  to  wit,  the  sum  of 

dollars ;   that  your   petitioner   has   demanded   that 

said  sum  of dollars  should  be  credited  upon  said  sub- 
sequent instalments  so  that  your  petitioner  might  be  able  at 
his  election  to  pay  the  total  net  amount  still  due  thereon,  but 

the  city  of and  the  said have  refused,  and 

still  do  refuse,  to  do  so. 

Whereupon,  your  petitioner  prays  that  a  writ  of  mandamus 

may  be  issued  against  the  city  of   and  against  the 

said ,  commanding  them  to  cause  the  whole  amount  of 

said  excess  of  said  assessment  over  and  above  the  cost  of  said 
work,  to  be  credited  upon  the  said  instalments  so  that  your 
petitioner's  due  proportion  may  be  deducted  from  his  said 
assessment;  and  for  such  further  order  as  justice  may  require. 

By  \\\\\\\\\\\\\\\\\\\\\\ 

his  attorney. 

Counsel. 
(Verification) 

3712  Township  organization  (111.) 

(Caption) 

To  the  honorable  judges  of  said  court. 
Your  petitioner  respectfully  shows: 

1.  That  each  and  all  of  the  relators  above  named  reside 
within  the  boundaries  of  the  proposed  new  town,  are  residents, 
citizens,  inhabitants  and  tax-payers  in  the  said  county,  and 
are  interested  in  the  performance  of  the  duties  hereinafter 
alleged. 

2.  That  on,  to  wit,  the    day  of   ,  19.., 

,  together  with  more  than of  the  voters  re- 
siding within  the  territory  hereinafter  described  and  which  is 

sought  to  be  created  into  a  new  town,  to  wit, , 

legal  voters  filed  with  and  presented  their  petition  to  the  said 
board  of  supervisors  of  the  county  of  and  state  of 
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Illinois;  which  said  petition  is  in  words  and  figures  following: 
(Insert  petition). 

3.  That  said  petition  was  signed  by  more  than  three-fourths 

of  the  legal  vqters  residing  in  said  territory,  by,  to  wit, 

legal  voters ;  that  the  said  new  territory  proposed  to  be  organ- 
ized into  a  new  town  then  and  there  contained,  to  wit, 

legal  voters;  that  said  new  territory  contained  more  than 
square  miles,  to  wit, square  miles ;  that  the  por- 
tion of  the  town  remaining  after  such  new  town  is  created 

will  also  contain  not  less  than legal  voters,  to  wit, 

legal  voters ;  that  the  portion  of  the  town  of remain- 
ing after  such  new  town  is  created  will  contain  not  less  than 

square  miles  of  territory,  to  wit, square  milts ; 

and  that  on,  to  wit,  the  day  of  ,  19. .,  the 

said  county  board  assumed  jurisdiction  over  the  matter  of  said 

petition  and  then  and  there  adopted  on  said  day  at  its 

session ,  19.  .,  a  resolution  in  words  and  figures  fol- 
lowing, to  wit:     (Insert  resolution). 

4.  That  in  pursuance  of  said  resolution  the  said  county 

clerk  on,  to  wit,  the day  of   ,  19.  .,  filed  the 

proposed  new  name  of  the  proposed  town  with  the  auditor  of 
public  accounts,  and  then  and  there  afterwards  on,  to  wit,  the 

day  of ,  19.  .,  obtained  from  said  auditor  his 

certificate  that  said  proposed  name,  namely,  the  town  of , 

from  information  appearing  in  his  office,  has  not  been  adopted 
by  any  city,  town,  village  or  municipal  corporation  in  this 
state. 

5.  That  in  pursuance  of  the  said  resolution  the  said  county 
clerk  of  said  county  as  clerk  of  said  Board  gave  notice  on,  to 

wit,  the day  of ,  19. .,  by  posting  up  notices 

in  not  less  than  five  of  the  most  public  places  of  the  said  town 
of ,  viz. :  one  at ;  one  at  (Desig- 
nate three  other  places)  ;  also  by  publishing  such  notice  at 

least  three  times,  on,  to  wit,    ,    ,  19. .,  in 

the ,  a  newspaper  published  at ,  in  said 

county;  which  said  notice  was  so  posted  and  so  published  more 

than  sixty  days  before  the  first  day  of  the session  of  said 

board  of  supervisors,  viz.,  the of ,  19.  .. 

6.  That  on  the  first  day  of  the  said  meeting  of  said  Board, 

on,  to  wit, ,  19.  .,  proof  was  duly  made  to  said  Board 

of  the  posting  and  publishing  of  the  said  notice  as  aforesaid, 
and  the  said  Board  then  and  there  entered  an  order  showing 
that  fact. 

7.  104  That  afterwards  on,  to  wit,  the  said day  of 

,  19.  .,  after  the  said  Board  had  taken  the  action  afore- 
said there  was  filed  with  the  said  clerk  of  said  Board  a  certain 

i°4  Omit  this  paragraph  if  remain-      prcn-ided  the  next  paragraph  restores 
ing   signatures   upon   relation   shows       such   jurisdiction. 
lack    of    jurisdiction    in    the   Board, 
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instrument  in  writing  wherein  and  whereby,  to  wit, 

of  the  persons  who  had  signed  said  original  petition  asked  that 
they  might  withdraw  their  names  from  said  petition  and  that ' 
their  names  might  be  stricken  from  the  same. 

8.  That  afterwards  on,  to  wit,  the   day  of   , 

19.  .,  to  wit,  of  the  said persons  named  in  the 

said  withdrawal  petition  above  mentioned,  filed  an  instrument 
in  writing  with  said  clerk  repudiating  their  action  in  the  said 
withdrawal  petition,  and  asking  that  their  names  remain  upon 
the  said  original  petition  for  the  creation  of  the  said  town  of 

9.  That  afterwards  on ,  to  wit,  the  said day  of 

,  19.  .,  the  said  county  board  appointed  a  committee 

to  take  the  census  of  the  said  proposed  new  town  of , 

with  instructions  to  report  to  the  session  19 .  .   of 

said  board. 

10.  That  said  committee  afterwards,  on  to  wit,    

19. .,  duly  reported  to  said  county  board,  and  the  said  county 

board  being  then  and  there  in  session  on,  to  wit,  said 

day  of ,  19.  .,  it  was  moved  and  seconded  as  follows: 

(Insert  motion)  ;  which  said  motion  was  then  and  there  lost 
by  a  vote  of ayes  and nays. 

11.  That  there  was  then  and  there  made  before  said  Board 
a  motion  that  the  prayer  of  the  said  petitioners  asking  for  the 
creation  of  said  new  town  of be  granted ;  and  there- 
upon, the  said  Board  voted  down  said  motion  and  then  and 
there  refused  to  create  the  said  new  town  or  to  take  any  fur- 
ther steps  wdiatever  towards  the  creation  thereof. 

12.  Your  petitioner  further  alleges  that  it  was  then  and 
there  the  legal  duty  of  said  board  of  supervisors  to  grant  the 
prayer  of  said  petition  and  to  create  the  said  new  town  of 

,  to  perform  which  duty  the  said  county  board  then 

and  there  refused  after  being  requested  and  demanded  so  to 
do. 

Wherefore,  the  petitioner  prays  that  a  summons  may  issue 
commanding  the  said  board  of  supervisors  of  the  county  of 

,  in  the  state  of  Illinois,  to  appear  at  the  return  term 

thereof,  viz.,  to  the term,  19.  .,  of  said  court,  then  and 

there  to  show  cause  why  a  writ  of  mandamus  should  not  be 
issued  against  said  defendant  commanding  it  to  grant  the 
prayer  of  said  petition  and  to  proceed  to  create  the  said  new 

town  of out  of  the  said  town  of and 

embracing  the  territory  above  described,  and  to  take  all  fur- 
ther and  necessary  and  proper  steps  to  that  end,  and  to  proceed 
in  the  premises  as  is  by  law  required ;  and  that  unless  the  said 
defendant  shall  then  and  there  show  good  cause  to  the  con- 
trary, that  the  court  issue  a  writ  of  mandamus  compelling  the 
defendant  to  perform  its  duty  in  the  premises,  viz.,  to  create 
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the  said  new  town  of ;  and  that  the  petitioner  have 

judgment  against  the  defendant  for  costs  herein. 

The  people  of  the  state  of  Illinois, 
ex  rel 


Attorneys  for  petitioner, 

(Venue) 

The  undersigned  relators  being  duly  sworn  severally  depose 
and  say  that  they  know  the  contents  of  the  foregoing  petition 
and  have  personal  knowledge  of  the  matters  and  facts  alleged ; 
and  that  such  matters  and  facts  are  true  in  manner  and  form 
as  above  set  forth,  to  the  best  of  their  respective  knowledge, 
information  and  belief. 

(Signatures) 

Subscribed,  etc. 

MOTIONS 

3713  Issuance  of  writ  (Mich.) 

(Caption) 

Now  comes by her  solicitors,  and  moves 

the  court  for  a   writ  of  mandamus  to  compel  the  honorable 

,  one  of  the  circuit  judges  of  the  circuit  court  for  the 

county  of in  chancery,  to  set  aside  an  order  made 

by  him  on  ,  19..,  denying  her  petition  in  a  certain 

cause  determined  in  said  court,  in  which  said is 

complainant   and    is   defendant,   which   asks  said 

court  to  inquire  into  the  financial  circumstances  of  said ., 

and  to  fix  by  the  decree  theretofore  rendered  in  said  cause  (in 
which  the  matter  of  permanent  alimony  was  reserved)  the 
amount  of  permanent  alimony,  and  to  grant  relator's  motion 
to  set  aside  said  order,  and  to  require  said  circuit  judge  to 
proceed  forthwith  to  a  hearing  as  to  said circum- 
stances and  to  revise  said  decree  and  determine  therein  the 
amount  of  such  alimony,  for  the  following  reasons: 

1.  Because  by  the  original  decree  entered  in  said  cause  the 
matter  of  fixing  the  permanent  alimony  was  expressly  reserved 
for  future  ascertainment  and  determination. 

2.  Because  the  denial  of  relator's  petition  was  arbitrary, 
unjust,  an  abuse  of  discretion  and  against  her  just  rights. 

3.  Because  a  motion  to  set  aside  said  order  has  been  made 
and  the  same  has  been  denied. 

This  motion  is  based,  etc. 

ALTERNATIVE  WRIT 

3714  Florida 

(Caption) 

To ,  as  board  of  insurance  commissioners  of  the 

state  of  Florida,  greeting: 
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"Whereas,  it  appears  from  the  petition  of ,  a  corpor- 
ation, that  the  said  petitioner  is  a  duly  organized  corporation 
under  the  laws  of  the  state  of  Florida  for  the  purpose  of  car- 
rying on  (State  business)  as  provided  under  chapter  5459, 
Acts  of  1905,  of  the  laws  of  Florida;  that  said  corporation  has 
been  engaged  in  such  business  for  several  years  last  past ;  that 
the  said  constitute  the  board  of  insurance  commis- 
sioners of  the  state  of  Florida ;  that  such  Board  for  several 
years  last  past  had  issued  to  said a  certificate  of  au- 
thority to  do  business  as  (State  character  thereof)  under  the 
laws  of  Florida ;  that  it  is  the  duty  of  said  board  of  insurance 

to  issue  a  certificate  of  authority  to upon  the  filing 

with  the  said  board  of  insurance  of  a  statement  as  required 
by  chapter  5459  of  the  laws  of  Florida,  and  otherwise  comply- 
ing with  the  provisions  of  said  act;  that  said  insurance  com- 
pany has  filed  said  statement  and  has  otherwise  complied  with 
the  laws  of  Florida  as  alleged  in  said  petition ;  and  that  the 
said  board  of  insurance  commissioners  are  satisfied  that  the 

petitioner,  the ,  is  entitled  to  a  certificate  of  authority 

to  do  business  as  (State  character)  and  to  a  renewal  of  the 
certificate  of  authority  heretofore  issued  to  said  company  as 

alleged  in  said  petition  provided  the  said   shall 

first  pay  to  the  state  treasurer  of  the  state  of  Florida 

per  cent  of  the  gross  amount  of  receipts  from  its  policy  hold- 
ers in  the  state  of  Florida  from  the  date  when  the  general 
revenue  laws  of  the  state  of  Florida  and  chapter  5597,  Acts  of 

1907  went  into  effect,  up  to  the  first  day  of ,  19.  .,  as 

alleged  in  said  petition. 

And,  whereas,  the  said has  refused  to  pay  said 

per  cent  of  the  gross  receipts  from  its  policy  holders  in 

the  state  of  Florida  to  the  state  treasurer  for  the  period  above 
mentioned ;  and  for  that  reason,  and  that  reason  alone,  the 
board  of  insurance  commissioners  refused  to  issue  to  said  com- 
pany a  renewal  certificate  of  authority  to  do  business  as  (State 

character)  under  the  laws  of  Florida  for  the  period  from 

to as  alleged  in  said  petition. 

And,  whereas,  it  has  been  ordered  by  the  circuit  court  in  and 

for  the  county  of   ,  state  of  Florida,  that  a  writ  of 

mandamus  issue  as  prayed  in  said  petition. 

You  are,  therefore,  commanded  and  directed  to  renew  the 

certificate  of  authority  heretofore  issued  to  the  , 

authorizing  said  company  to  do  (State  character  of  business) 

under  the  laws  of  Florida  for  the  period  commencing 

and  ending ;  or  show  cause,  if  any  there  be,  why  a 

peremptory  writ  of  mandamus  should  not  issue  likewise  for  the 
same  purpose,  requiring  you  to  issue  a  renewal  certificate  of 
authority  to  said for  said  period  of  time  as  hereinbe- 
fore ordered  on at  chambers  in  circuit  court 

Florida.  Herein  fail  not  and  have  you  then  and  there  this 
writ. 
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Witness  the  honorable ,  chief  justice  of  the  supreme 

court  of  the  state  of  Florida  and  the  seal  of  this  court  in  the 
circuit  court  of county, Florida,  this,  etc. 

Judge court. 

3715  Illinois,  practice 

Under  former  Illinois  practice,  the  alternative  writ  of  man- 
damus stood  in  the  place  of  a  declaration  in  ordinary  actions  at 
law.105  Under  present  practice,  the  petition  for  mandamus  takes 
the  place  of  the  alternative  writ,  and  therefore  stands  as  a 
declaration.106 

3716  West  Virginia 

(Caption) 

The  state  of  West  Virginia  to president,  treasurer 

and  general  manager  of  the  ,  a  corporation, 

vice-president  and  secretary  of  said  corpora- 
tion, and a  director  of  said  corporation: 

Whereas,   it  has  been  lately  represented  to  the  honorable 

,   judge   of  the  circuit   court  of    county, 

West  Virginia,  on  behalf  of  the  state  of  West  Virginia,  at  the 

relation  of ,  by  its  petition  filed  in  this  court,  that  it 

is  entitled  to  the  relief  prayed  for  in  said  petition,  a  true  copy 
of  which  petition  is  hereto  attached  and  made  a  part  hereof. 

Now,  therefore,  we  being  willing  that  justice  be  done  in  the 
premises,  in  the  name  of  the  state  of  West  Virginia,  do  com- 
mand you,  said   president,  treasurer  and  general 

manager  of ,  a  corporation, ,  vice-presi- 
dent and  secretary   of  said   corporation,   and    ,   a 

director  of  said  corporation,  that  you  do  forthwith  admit  said 

relator, ,  to  the  office  of  said  W  company,  at , 

county,  West  Virginia,  and  do  give  him  full  and  free 

access  to  all  correspondence,  books,  records  and  papers  of  said 
company,  and,  in  particular,  those  specified  in  the  letter,  dated 

,  19 .  . ,  from  said   ,  to   ,  to  wit :     1. 

Any  and  all  contracts  or  orders,  if  any,  which  the  W  company 
has  with  any  parties  for  the  sale  of  its  output  or  any  part 
thereof.  2.  Any  and  all  contracts,  if  any,  between  the  W  com- 
pany and  the  F  company  for  the  sale  by  the  latter  of  the  W 
company's  output  or  any  portion  thereof;  and  any  and  all 
contracts,  if  any,  between  said  W  company  and  any  other  sell- 

losMcBane  v.  People,  50  111.  503,  (1894);  McNeill  v.  Chicago,  212  111. 

507  (1869);  Sec.  3,  c.  67,  Kev.  Stat.  491;   People  v.   Busse,  247   111.  339; 

1895,  p.  351.  Sec.  2,  c.  87,  Hurd's  Stat.  1911,  p. 

loo  People  v.  Crabb,  156  111.  164;  1512. 
People  v.  Pavey,  151   111.   101,  105, 
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ing  agency.     3.  The  pay  rolls  and  general  books,  including 

journal,  ledger  and  cash  book  of  the  W  company  from , 

19..,  to  ,19..,.    4.  The  daily  and  monthly  cost  sheets, 

snowing  the  operating  expenses  of  said  W  company  daily  and 
by  the  month  from ,  19.  .,  to ,  19.  ..  5.  The  gen- 
eral books  of  the  company  and  such  other  of  its  records,  papers 
and  correspondence  as  will  show  the  cost  of  producing  coal, 
the  royalty  paid,  the  salaries  and  wages  paid,  and  the  other 
items  of  expense  charged  against  the  gross  proceeds  of  sale  of 

said  coal  from ,  19. .,  to ,  19. ..     6.  The  general 

books  and  pay  rolls  of  the  company  showing  what  amounts, 
if  any,  have  been  derived  from  rents  of  houses  to  miners  and 
others,   and  from  the  business  conducted  at   the   company's 

store  between ,  19 . . ,  and ,  19 . . .    7.  The  minute 

book  of  the  stockholders  meetings,  and  the  record  of  the  di- 
rectors meetings,  and  all  records  of  the  action  taken  by  the 

stockholders  or  directors  of  said  W  company,  from ,  19. ., 

to ,  19. ..    8.  The  stock  ledger  and  the  stock  certificate 

book  of  said  W  company. 

And  that  you  do  allow  said  relator  to  examine  said  books 
and  records,  and  to  make  memoranda  therefrom,  with  the  aid 
of  a  competent  and  expert  accountant;  and  that  such  admit- 
tance and  access  and  examination  be  permitted  from  day  to 
day  and  during  business  hours,  and  in  such  a  manner  as  not 
to  interrupt  the  order  of  business  of  said  corporation,  until 
such  examination  shall  have  been  completed  to  the  satisfaction 

of  the  relator;  or  that  you,  said ,  president,  treasurer 

and  general  manager  of  the  W  company,  a  corporation, , 

vice-president  and  secretary  of  said  corporation,  and  , 

a  director  of  said  corporation,  do  appear  before  said  circuit 

court  of county,  West  Virginia,  at  the  court  house  in 

,on  the day  of ,  at  ....  o  'clock  .... 

M.,  19 . . ,  and  show  cause,  if  any  you  can,  why  you  refuse  to  do 
so. 

Witness,    ,  clerk  of  our  said  court,  at  the  court 

house  of  said  county,  on  the day  of ,  19 . . ,  and 

in  the year  of  the  state. 

,  Clerk. 


SUMMONS  OR  RULE 

3717  Return  day,  practice 

In  matters  of  pressing  importance  to  the  public,  a  court  may 
make  a  summons  in  mandamus  returnable  at  the  term  within 
five  days ;  otherwise  it  is  usual  to  make  a  summons  returnable 
to  the  first  day  of  the  next  term.107 

io7  People  v.  Haas,  239  111.  322 
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3718  Order  for  summons  (111.) 

(Caption) 

On  motion  of  attorney  for  petitioner,  it  is  ordered,  that  sum- 
mons in  mandamus  issue  to  the  respondent  in  the  above  en- 
titled cause  returnable  at A.  M.,  on , , 

19.. 


Judge. 


3719  District  of  Columbia,  rule  to  show  cause 


(Caption) 

Upon  consideration  of  the  petition  filed  in  the  above  en- 
titled cause,  it  is  this day  of ,  ordered  that 

the  defendants ,  commissioners  of  the  District  of  Co- 
lumbia, show  cause  on this day  of , 

why  the  prayer  of  said  petition  should  not  be  granted,  and  the 
writ  of  mandamus  issued,  compelling  the  defendants  to  pro- 
mote or  enter  or  enroll  or  place  petitioner  in  class  two  of  the 

police  force  of  the  District  of  Columbia,  as  of  the 

date  of ,  and  pay  him  the  salary  provided  by  law 

to  be  paid  in  connection  with  members  of  said  class,  provided 
a  copy  of  this  order  is  served  upon  one  of  said  defendants  on 

or  before  the day  of 

By  the  court, 


Justice. 


Return 

Served  a  copy  of  the  within  order  on  defendant,  one  of  the 
commissioners  of  the  District  of  Columbia. 


Marshal. 


(Caption) 
Upon  consideration  of  the  petition  and  accompanying  exhibit 

and  affidavit  in  the  above  entitled  cause,  it  is  this day 

of   ,  ordered  that  the  respondent  show  cause  at  the 

opening  of  this  court  on ,  the   instant,  why 

a  writ  of  mandamus  should  not  issue  as  in  and  by  the  said  peti- 
tion is  prayed,  provided  that  a  copy  of  the  said  petition  and 
exhibit  and  affidavit  and  this  order  be  served  upon  the  said 
respondent  forthwith. 
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3720  Illinois,  general  summons 

State  of ,LS 

county. ) 

The  (or  in  the  name  of  the)  people  of  the  state  of  Illinois, 
to  the  (sheriff)   of  said  county,  greeting: 

We  command  you  that  you  summon  (the  city  of , 

C  D,  as  mayor  of  the  city  of ,  the  city  council  of  the 

city  of ,  and as  aldermen  of  said  city  and 

members  of  the  city  council  of  the  city  of  )  if  they 

shall  be  found  in  your  county,  personally  to  be  and  appear  be- 
fore the   court  of   county,  held  at  the  court 

house,  in  said   county,  on    ,    ,   19.., 

to  answer  unto  the  people  of  the  state  of  Illinois  at  the  relation 
of  (the  company,  a  corporation,  etc.)  in  its  cer- 
tain petition  for  mandamus  filed  in  said  court,  on  the  law  side 
thereof.  And  have  you  then  and  there  this  writ,  with  an  en- 
dorsement thereon  in  what  manner  you  shall  have  executed 
the  same. 

(Test  and  seal  as  other  writs) 

Return 

Pd.  $ 

Served  this  writ  on  C  D,  president  and  presiding  officer  of 

the  city  council  of  the  city  of ,  by  reading  the  same 

to  him  and  by  delivering  a  copy  thereof  to  him  this 

day  of ,19.. 

Also  served  this  writ  on  the  within  named  defendant  C  D, 

mayor  of  the  city  of ,  by  reading  the  same  to  him  and 

by  delivering  a  copy  thereof  to  him  this day  of , 

19.. 

Also  served  this  writ  on  the  within  named  defendant,  the 

city  of ,  by  delivering  a  copy  thereof  to  C  D,  mayor 

of  the  city  of this day  of ,  19 . . 

Also    served    this    writ    on    the    within    named    defendants 

,  by  reading  the  same  to  and  delivering  a  copy 

thereof  to  each  of  them  this day  of  ,  19.  . 

The  within  named  defendants ,  not  found  in  my 

county  this day  of ,  19. . 

,  Sheriff. 

By ,  Deputy. 

3721  Illinois,  supreme  court  summons 

Supreme  court  of  the  state  of  Illinois. 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of 

county,  greeting: 

We  command  you,  that  you  summon   ,  judge  of 

the  court  of   county,  personally  to  be 
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and  appear  before  the  justices  of  our  said  supreme  court,  at 
the  next  term  thereof  to  be  holden  at  Springfield,  said  state  of 

Illinois,  on  the -.  .  in ,  19. ,,  to  answer  unto  the 

people  of  the  state  of  Illinois  at  the  relation  of  , 

and  show  cause  why  a  writ  of  mandamus  should  not  be  issued 
against  him. 

And  have  you  then  and  there  this  writ  with  an  endorsement 
thereon,  in  what  manner  you  shall  have  executed  the  same. 

Witness,  (chief  justice,  etc.). 

3722  Michigan,  rule  to  show  cause 

(Caption) 

On  reading  the  petition  and  accompanying  affidavits  of  the 

relator,  above  named,  and  on  motion  of ,  attorneys 

for  relator,  it  is   ordered  that  said  respondent,   said   circuit 

judge,  do  show  cause  to  this  court  on  the    day  of 

,  next,  why  a  peremptory  mandamus  should  not  be 

issued  out  of  and  under  the  seal  of  this  court,  to  compel  him, 
the  said  circuit  judge,  to  forthwith  set  aside  the  order  hereto- 
fore made  by  him  on  the day  of ,  last,  in  a 

cause  pending  in  said  circuit  court,  in  chancery,  wherein  said 
relator  is  complainant  and is  defendant,  denying  re- 
lator's petition  for  a  hearing  to  determine  the  condition  and 
circumstances  of  the  defendant  and  decree  an  amount  for  per- 
manent alimony;  and  further  to  enter  an  order  granting  said 
hearing  as  prayed  in  said  petition. 

And  it  is  further  ordered  that  a  certified  copy  of  this  order, 
together  with  a  copy  of  the  petition  and  affidavits  aforesaid, 
and  upon  which  this  order  is  founded,  be  served  on  the  said 

respondent  at  least days  before  the  time  herein  limited 

for  showing  cause. 

(Venue) 

I,  ,  clerk  of  the  supreme  court  of  the  state  of 

Michigan,  do  hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  an  order  entered  in  said  court  in  said  cause; 
that  I  have  compared  the  same  with  the  original;  and  that  it  is 
a  true  transcript  therefrom,  and  the  whole  of  said  original 
order, 

In  testimony  whereof,   I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said  supreme  court  at  Lansing,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand 

(Seal)  Clerk. 

3723  Michigan,  rule  to  show  cause  and  injunction 

(Caption) 

On  reading  and  filing  the  petition  of  the  relator  in  the  above 
entitled  cause,  and  due  consideration  being  had,  it  is  ordered 
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that  the  board  of  supervisors  of county  and , 

chairman  thereof,  do  show  cause  unto  this  court  on  the 

day  of ,  19. .,  at  the  hour  of o'clock   M., 

why  a  writ  of  mandamus  should  not  issue  as  prayed  for  in  the 
petition  of  said  relator. 

_  It  is  further  ordered  that  pending  the  hearing  of  said  peti- 
tion the  said  board  of  supervisors  of county,  its 

members  thereof,  and  ,  chairman  thereof,  be  en- 
joined and  restrained  from  adopting  any  final  resolution  deter- 
mining that  the  petitions  referred  to  in  the  petition  of  said 
relator  are  sufficient,  or  that  they  are  signed  by  the  requisite 
number  of  electors  of  said  county  until  the  further  order  of 
this  court. 

It  is  further  ordered  that  a  copy  of  the  above  orders,  to- 
gether with  a  copy  of  said  petition  of  relator,  be  served  upon 
the  said  board  of  supervisors  and  upon ,  its  chair- 
man, by  serving  the  same  upon  the  said ,  chairman  of 

said  Board,  on  or  before o'clock  ....  M.,  of  the 

day  of ,  19 . . 


Circuit  Judge. 


DEFENSES 


3724  Another  adequate  remedy 

The  existence  of  another  adequate  legal  remedy  is  no  bar  to 
the  right  to  proceed  by  mandamus  in  Illinois,  except  that  the 
supreme  court  may,  in  its  discretion,  refuse  to  assume  original 
jurisdiction  in  a  particular  case  on  the  ground  that  there  exists 
another  specific  remedy.108 

3725  Another  suit  pending 

The  pendency  of  an  election  contest  between  third  parties  is  no 
defense  to  a  proceeding  by  mandamus,  under  Maryland  law,  to 
oust  a  person  from  a  municipal  office,  although  the  judgment 
in  the  election  contest  may  indirectly  and  ultimately  have  the 
same  result  as  the  mandamus  proceeding.109 

3726  Authority  to  sue,  practice 

Want  of  authority  to  bring  mandamus  must  be  raised  by 
motion  before  answering.110 

los  People  v.  Wells,  255  111.   454;  no  Scott    (Town)    v.   Artman,   237 

See.  9,  Mandamus  act.   (111.)  111.  399. 

loo  Hummelshime    v.    Hirsch,    114 
Md.    57. 
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3727  Expiration  of  office 

It  is  no  defense  to  mandamus  defendants  in  their  official 
capacity  that  their  term  of  office  had  expired  and  that  others  were 
elected  as  successors.111 

3728  Jurisdictional  defects,  practice 

Jurisdictional  defects  appearing  on  the  face  of  the  writ  of 
mandamus  may  be  reached  by  demurrer.112  A  demurrer  to  the 
return  of  the  writ  of  mandamus  should  be  carried  back  to  the 
writ  when  jurisdictional  defects  appear  on  the  face  of  the  writ.113 

3729  Laches 

Laches  is  a  good  defense  to  a  petition  for  a  mandamus;  and 
five  years  unexplained  delay  in  presenting  the  petition  con- 
stitutes a  sufficient  bar.114 

3730  Limitations,  pleading 

The  statute  of  limitations  must  be  specially  pleaded  in  manda- 
mus.115 

3731  Malice 

The  personal  ill  will  of  the  petitioner  is  no  defense  to  manda- 
mus to  enforce  the  performance  of  a  duty  to  the  public.116 

3732  Pension,  allowance 

The  allowance  of  a  pension  cannot  be  attacked  collaterally, 
except  for  want  of  power  in  the  pension  board  to  make,  or  for 
fraud  of  the  relator  in  procuring  the  allowance.117 

3733  Service,  irregular,  waiver 

By  appearing  and  making  a  return  to  an  alternative  writ  of 
mandamus,  the  defendant  waives  any  irregularity  in  its  serv- 
ice.118 

in  Scott      (Town)      v.      Artman,  us  Langan  v.  Milk's  Grove  Drain- 

supra.  age  District,  239  111.  439. 

112  McBane  v.  People,  50  111.  507.  »«  Hummelshime  v.  Hirsch,  supra. 

"3  McBane  v.  People,  supra.  i«  Eddy  v.   People,   218   111.   611, 

n4  Schultheis  v.   Chicago,   240   111.  614   (1905). 

167  (1909).  us  McBane  v.  People,  50  111.  505. 
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DEMURRER 

3734  Demurrer  to  petition  (111.) 

(Caption) 

And  the  defendant, ,  by ,  his  attorney,  comes 

and  defends,  etc.,  when,  etc.,  and  demurs  to  the  petition  for 
mandamus  filed  herein,  and  says  that  the  said  petition,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are 
set  forth  in  said  petition,  are  not  sufficient  in  law  for  the  re- 
lator to  maintain  its  aforesaid  action,  and  that  the  defendant 
is  not  bound  by  law  to  answer  the  same ;  and  this  the  defendant 
is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  petition 
in  this  behalf,  the  defendant  prays  judgment,  and  that  the 
relator  may  be  barred  from  maintaining  its  aforesaid  action. 

By 

his  attorney.119 

Joinder 

(Caption) 

And  now  come  the  petitioners  and  say  that  their  petition  for 
the  writ  of  mandamus  and  the  matters  therein  contained  in 
manner  and  form  as  the  same  are  therein  set  forth,  are  suf- 
ficient in  law  for  them  to  support  their  prayer ;  and  they,  and 
each  of  them,  are  ready  to  verify  the  same  as  the  court  shall 
direct.  Wherefore,  inasmuch  as  the  respondents  have  not  denied 
the  said  petition,  these  petitioners  pray  that  the  writ  of  man- 
damus may  issue  as  prayed  and  their  damages,  etc.,  be  ad- 
judged to  them,  etc. 


Attorney  for  petitioners. 

3735  Judgment  against  respondents  (111.) 

(Caption) 

And  now  on  this day  of ,  19. .,  come  the 

said  parties  into  court  by  their  counsel ;  and  the  court  having 
heretofore  heard  the  arguments  of  counsel  upon  the  demurrei* 
to  the  petition  by  the  respondents  to  said  petition,  it  is  hereby 
ordered  by  the  court  that  the  said  demurrer  of  said  respond- 
ents be,  and  the  same  is  hereby  overruled ;  and  the  respondents 
are  hereby  ordered  to  answer  or  plead  to  said  petition  by 
at A.  M. 

And  now  on  this    day  of   ,  19.  .,  come 

again  said  parties  by  their  counsel,  and  respondents  having 
elected  to  stand  by  their  demurrer  to  said  petition,  judgment 

119  Add    attorney's    certificate    of 
cause  and  affidavit  of  non-delay. 
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is  hereby  rendered  against  the  respondents  and  in  favor  of 
petitioner.  And  the  clerk  is  hereby  ordered  to  issue  a  peremp- 
tory writ  of  mandamus  against  the  respondent  commissioners, 
directing  them  to  forthwith  alter,  repair  and  modify  said 
drainage  system  and  to  deepen  and  widen  said  ditch  commenc- 
ing at  where  the  same  intersects  the  east  line  of 

township  and  extending  up  to  the  line  of  said  ditch  to  where 
the  same  intersects  with  the  two  lateral  ditches  in  the  southern 

portion  of  said  petitioner's  land  in  section ,  and  to 

deepen  and  widen  said  two  lateral  ditches  from  where  the 
same  empty  into  the  main  ditch  in  the  southern  portion  of  said 
petitioner's  land  to  where  the  same  intersects  the  western 
boundary  of  said  petitioner's  land,  so  as  to  provide  an  outlet 
of  ample  capacity  to  carry  the  water  off  said  petitioner's  land 
and  to  drain  the  same,  and  to  the  end  that  the  petitioner's  land 
will  receive  the  protection  and  benefit  contemplated  when  said 
district  was  organized  and  said  lands  were  classified,  and  that 
they  make  a  special  assessment  to  meet  the  cost  thereof;  and 
the  petitioner  to  have  and  recover  of  and  from  the  respondent 

drainage  district  number    ,  his  reasonable 

costs  and  charges  in  this  behalf  sustained,  and  have  execution 
therefor. 

Thereupon,  respondents  having  entered  their  exceptions 
herein,  pray  an  appeal  from  the  judgment  of  this  court  to  the 

appellate  court  in  and  for  the district  of  the  state  of 

Illinois ;  which  appeal  is  allowed. 

RETURN  OR  ANSWER 

3736  Answer,  nature 

In  mandamus  there  is  an  answer  and  not  a  plea ; 120  which 
answer  takes  the  place  of  the  return  of  an  alternative  writ  of 
mandamus  under  Illinois  practice.121  The  answer  or  the  return 
will  be  treated  as  a  demurrer  where  no  issue  of  fact  is  thereby 
presented,122  or  where  the  case  is  submitted  without  a  formal 
issue  either  of  fact  or  of  law. 

3737  Answer,  requisites 

The  answer  in  a  proceeding  by  mandamus  should  not  follow 
the  form  of  an  answer  in  chancery  by  stating  that  the  defendant 
"neither  admits  nor  denies,"  etc.123  It  must  state  positive  and 
definite  facts  upon  which  the  respondent  relies ;  it  must  deny  or 

120  Hertel  v.  Boismenue,  229  111.  122  People  v.  Mount  Morris,  145 
478;    McNeill   v.    Chicago,    212    111.      111.  427,  430   (1893). 

491.  123  People  v.  Crabb,  156  111.  167. 

121  People  v.  Crabb,  156  111.  164. 
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traverse  every  material  allegation  relied  on  in  defense.  If  an 
answer  consists  merely  of  general  statements  and  conclusions,  the 
relief  will  be  granted.124 

3738  Local  option  (Mich.) 

(Caption) 

The  respondents,  reserving  to  themselves  all  right  of  excep- 
tion to  the  petition  filed  by  relator  in  the  above  cause,  for 
answer  thereto,  say: 

1.  They  admit,  upon  information  and  belief,  so  much  of  par- 
agraph one  of  said  petition  as  states  that  relator  is  a  resident 

and  qualified  elector  of  the ward  of  the  city  of 

and  is  the  owner  of  valuable  property  therein,  but  they  have 
no  knowledge  as  to  whether  or  not  relator's  property  would 
be  ruined  and  his  business  destroyed  and  he  suffer  an  irrepar- 
able financial  loss  if  prohibition  should  be  adopted  in 

county. 

2.  They  admit  so  much  of  paragraph  two  of  said  petition 
as  refers  to  the  presentation  by  the  county  clerk  to  the  board 

of  supervisors  of  petitions  signed  by persons  praying 

that  the  question  of  local  option  be  submitted  to  the  electors 

of   county.     They  admit  also  that  attached  to  each 

petition  is  an  affidavit  stating  that  the  persons  signing  said 
petition  are,  to  the  best  of  affiant's  knowledge  and  belief, 
qualified  electors  of  the  township  or  ward  to  which  the  affidavit 
refers.  It  further  appears  in  each  affidavit  that  the  affiant  in 
each  case  is  a  resident  elector  of  the  township  or  ward  to  which 
his  affidavit  refers  and  that  he  is  personally  acquainted  with 
each  and  everyone  of  the  petitioners  whose  names  are  sub- 
scribed to  said  petition  and  that  he  knows  of  his  own  knowl- 
edge that  the  signatures  on  said  petition  are  the  genuine  sig- 
natures of  the  persons  whose  names  appear  on  said  petition. 
Attached  hereto  and  made  a  part  hereof,  marked  exhibit  "A" 

is  a  true  copy  of  the  affidavit  of attached  to  and  made 

a  part  of  the  petition  from  the  township  of ,  in  said 

county.     All  other  affidavits  attached  to  the  several  petitions 

are  the  same  as  the affidavits  with  the  exception  of 

names  and  dates.  Respondents  admit  that  no  copy  of  the  poll 
lists  or  registration  books  has  been  furnished  showing  the 
names  of  the  qualified  electors  in  each  township  and  ward,  and 
they  also  admit  the  remaining  allegations  of  said  paragraph 
two. 

3.  Respondents  deny  that  said  petitions  were  not  posted  as 
required  by  the  statute  (Section  5415  Compiled  Laws  of  1897), 
and.  they  deny  that  in  the  copies  of  said  petitions  that  were 
posted  the  name  of  the  county,  township  and  ward  were  not 

124  Chicago  v.  People,  215  111.  235, 
237,  238   (1905). 
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filled  in,  but  upon  information  and  belief,  they  allege  the  fact 
to  be  that  at  the  time  of  posting  of  said  copies  the  blank  places 
were  filled  in  to  show  the  county,  township  or  ward,  and  also 
that  the  copies  were  in  all  other  respects  in  compliance  with 
the  statute.  They  have  no  knowledge  as  to  whether  or  not  the 
names  appearing  upon  said  copies  were  obliterated  by  the  ele- 
ments after  the  posting,  and  upon  this  point,  if  it  is  deemed 
material,  they  leave  relator  to  his  proofs.  They  deny,  upon 
information  and  belief,  that  the  names  appearing  upon  said 
copies  that  were  posted,  were  not  written  or  printed  thereon 
in  any  legible  or  durable  manner  as  would  remain  legible  for 
any  length  of  time  and  not  such  as  would  remain  legible  for  a 
period  of  ten  (10)  days;  and  they  allege  that  at  the  time  said 
notices  were  posted  the  names  were  printed  thereon  in  a  legible 
and  durable  manner  and  in  such  a  manner  as  would,  under 
ordinary  circumstancs,  leave  such  names  perfectly  legible  for 
a  full  period  of  ten  (10)  days.  Respondents  have  no  knowl- 
edge as  to  relator's  possession  of  the  original  papers  posted 

in  the  townships  of and  in wards  of  the 

city  of ,  nor  any  knowledge  as  to  whether  or  not  re- 
lator is  causing  examination  to  be  made  in  other  townships  and 
wards,  and  leave  relator  to  his  proofs  upon  said  points. 

4.  Respondents  deny,  upon  information  and  belief,  that 
there  are  a  large  number  of  names  appearing  on  said  petitions 
of  persons  who  have  not  authorized  their  names  to  be  placed 
thereon  and  that  others  appear  thereon  who  are  not  qualified 
electors  of  said  township  or  wards  or  even  of  said  county.  They 
further  deny,  upon  information  and  belief,  that  the  petitioners 
do  not  reside  in  said  county  and  that  in  many  cases  the  names 
have  been  duplicated  on  the  same  petition.  They  admit,  how- 
ever, that  there  are  a  few  duplicate  names  on  said  petition,  but 
after  striking  such  names  off  of  said  petitions  there  still  re- 
mains more  than  the  requisite  one-third  (1-3)  of  qualified 
electors,  according  to  said  petitions  and  affidavits  attached 
thereto  and  by  reference  to  the  returns  and  canvass  of  the 

last  general  election  held  in   ,  19..,  in  said  county. 

They  deny  that  it  has  been  discovered  in  any  competent  way  or 
by  any  competent  proof  offered  or  laid  before  the  board  of 
supervisors,  or  its  committee,  that  a  large  number  of  persons 
have  signed  said  petitions  who  were  not  qualified  electors  of 
said  county  at  the  time  of  signing  same.  Nothing  whatever 
appears  from  said  petitions  and  the  affidavits  attached  thereto 
to  indicate  that  the  signatures  on  said  petitions  are  not  the 
genuine  signatures  of  the  persons  whose  names  appear  thereon. 
On  the  contrary  thereof  the  affidavits  attached  to  said  petitions 
show  that  all  of  said  signatures  are  the  genuine  signatures  of 
the  persons  whose  names  appear.  And  respondents  believe 
that  even  though  a  careful  investigation  were  made  and  all 
names  appearing  on  said  petitions  who  were  not  qualified 
electors  of county  at  the  time  of  signing  said  peti- 
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tions  were  stricken  off  there  would  still  remain  more  than  the 
requisite  one-third  (1-3)  of  the  qualified  electors  of  said  county. 
Respondents  further  allege  that  all  of  said  petitions  are  in 
proper  and  legal  form,  according  to  the  statute  and  that  ac- 
cording to  the  affidavits  heretofore  referred  to  which  are  at- 
tached to  said  petitions,  all  of  the  names  which  appear  on  said 
petitions  are  those  of  qualified  electors  of  said  county. 

5.  In  answer  to  paragraph  five,  respondents  say  that  the 
petitions  and  affidavits  thereto  attached  were  carefully  exam- 
ined by  the  committee  referred  to  in  said  paragraph  five,  and 
the  committee  also  referred  to  the  returns  and  canvass  of  the 

last  general  election  for  state  officers  held  in county 

in ,  19.  .  ;  and  thereupon  came  to  the  conclusion  that 

upon  the  face  of  said  petitions  and  by  reference  to  the  returns 
and  canvass  of  said  last  general  election,  true  copies  of  said 
petitions  had  been  posted  in  the  several  wards  and  townships 
of  said  county  for  at  least  ten  (10)  days  prior  to  the  filing  of 
said  petitions  with  the  county  clerk  and  that  said  petitions  are 
signed  by  more  than  one-third  (1-3)  of  the  qualified  electors 
of county.  They  admit  that  the  prosecuting  attor- 
ney advised  the  committee  referred  to  that  the  petitions  and 
affidavits  if  'they  were  regular  in  form  showed  on  their  face 
that  the  statute  had  in  all  respects  been  complied  with,  were 
final  and  conclusive  upon  the  committee  and  also  upon  the 
board  of  supervisors  unless  it  was  made  to  appear  that  names 
appearing  on  said  petitions  were  put  there  fraudulently,  but 
they  deny  that  the  said  opinion  of  the  prosecuting  attorney 
was  that  the  committee  and  the  Board  was  bound  in  all  re- 
spects by  said  petitions  and  affidavits ;  and  they  allege  that  the 
prosecuting  attorney  advised  said  committee  that  if  it  should 
be  made  to  appear  that  names  were  put  upon  said  petitions 
fraudulently  then  the  persons  whose  names  appeared  had  the 
right  to  have  their  names  stricken  from  said  petitions,  and 
also  that  the  board  of  supervisors  had  the  right  to  strike  such 
names  from  the  petitions  if  it  should  be  made  to  appear  by 
competent  proof  that  such  names  were  put  upon  the  petitions 
fraudulently. 

6.  Respondents  admit  the  allegations  of  paragraph  six  to 
the  effect  that  the  committee  appointed  by  the  board  of  super- 
visors reported  to  said  Board  on , ,  19.  .,  but 

for  the  full  text  of  said  report  beg  leave  to  refer  to  the  records 
of  said  Board. 

7.  Respondents  admit  that  the  said  board  of  supervisors 
have  not,  as  a  Board,  nor  by  any  of  its  committees,  investi- 
gated whether  the  names  appearing  on  the  petitions  are  quali- 
fied electors  or  whether  copies  of  said  petitions  were  posted  as 
required  by  statute  except  to  examine  the  petitions  and  affi- 
davits themselves.  They  admit  also  that  they  have  not  had 
before  them  the  poll  lists  of  the  last  general  election  held  in 
,  19. .,  or  the  registration  lists  in  the  several  townshipr 
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and  wards.  Respondents  also  admit  that  said  board  of  super- 
visors does  not  intend  to  go  behind  the  face  of  said  petitions 
and  affidavits  to  determine  whether  or  not  said  petitions  are 
.signed  by  more  than  one-third  (1-3)  of  the  qualified  electors  of 
s;;id  comity,  unless  it  should  be  made  to  appear  by  competent 
proof  that  names  were  put  upon  said  petitions  fraudulently, 
in  which  event  they  are  ready  and  willing  to  follow  the  prose- 
cuting attorney's  advice  to  the  effect  that  names  which  were 
put  upon  the  petitions  fraudulently  could  be  stricken  off. 

8.  Respondents  admit  the  allegations  of  paragraph  eight 
to  the  effect  that  the  determination  by  said  board  of  super- 
visors as  to  the  sufficiency  of  said  petitions  would  be  final. 

Further  answering  said  petition,  respondents  say:  (a)  It  is 
not  alleged  in  said  petition  that  it  is  the  duty  of  the  board  of 
supervisors  to  investigate  whether  said  petitions  have  been 
posed  as  required  by  statute  and  to  accept  all  lawful  proof 
offered  thereon,  nor  does  said  petition  allege  that  it  is  the  duty 
of  said  board  of  supervisors  to  investigate  said  petitions  to  see 
whether  or  not  the  names  appearing  thereon  are  qualified  elec- 
tors of  said  county  of ;  and,  therefore,  this  court 

should  not  grant  the  prayers  of  said  petition,  (b)  Respondents 
allege  that  it  is  not  their  duty  to  ascertain  the  fact  whether  the 
names  have  been  placed  thereon  by  the  persons  purporting  to 
sign  the  same  unless  such  fact  can  be  ascertained  from  the 
petitions  themselves  except  where  persons  whose  names  ap- 
pear on  said  petitions  asked  to  have  their  names  removed,  (c) 
Respondents  do  not  believe  that  they  have  any  right  to  go 
behind  the  face  of  the  said  petitions  and  affidavits  to  determine 
whether  or  not  the  copies  have  been  posted  in  accordance  with 
the  statute,  and  do  not  believe  that  they  have  any  right  to  go 
behind  the  face  of  said  petitions  and  affidavits  and  determine 
whether  or  not  the  names  appearing  on  said  petitions  are  quali- 
fied electors  of  said  county,  (d)  Respondents  deny  that  relator 
is  entitled  to  the  relief,  or  any  part  thereof,  prayed  for  in  said 
petition. 

Respondents  therefore  pray  that  the  petition  of  relator  be 
dismissed  with  costs. 


As  chairman  of  the  board  of 

supervisors  of    

county,  Michigan,  and  on 
behalf    of    said    board    of 
supervisors. 
(Venue) 

being  duly  sworn,  deposes  and  says  that 

he  is  chairman  of  the  board  of  supervisors  for   

county,  Michigan,  and  as  such  has  signed  the  foregoing 
answer;  that  he  has  heard  read  the  same  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge 
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except  as  to  matters  therein  stated  to  be  upon  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Subscribed,  etc. 

3739  Permanent  alimony  (Mich.) 

(Caption) 

To  the  supreme  court  for  the  state  of  Michigan: 

This  respondent,    ,  judge  of  the  circuit  court  for/ 

the  county  of ,  within  the  state  of  Michigan,  who  was 

ordered  by  this  court  to  show  cause  why  a  peremptory  man- 
damus should  not  be  issued  out  of  and  under  the  seal  of  this 
court  to  compel  him  "to  forthwith  set  aside  the  order  here- 
tofore made  by  him  on  the day  of ,  last,  in 

a  cause  pending  in  said  circuit  court  in  chancery,  wherein 
said  relator  is  complainant  and is  defendant,  deny- 
ing relator's  petition  for  a  hearing  to  determine  the  condition 
and  circumstances  of  the  defendant  and  decreeing  an  amount 
for  permanent  alimony;  and  further  to  enter  an  order  grant- 
ing said  hearing  as  prayed  for  in  said  petition,"  respectfully 
shows: 

1.  That  the  allegations  contained  in  paragraph  one  of  said 
petition  are  true,  excepting  the  one  that  the  daughter  of  the 

relator, ,  was years  of  age  at  the  time  of  the 

entry  of  the  order  for  solicitors'  fees  and  alimony  in  the 
cause  referred  to  in  said  paragraph  one;  that  the  only  infor- 
mation that  has  come  to  this  respondent  regarding  the  age  of 

said    is    a   statement    in   the    answer   of    defendant 

to  the  petition  for  permanent  alimony  by  the 

said  relator,  in  which  answer  the  said averred  that 

his  daughter was years  of  age. 

2.  In  answer  to  paragraph  two  of  said  petition,  this  re- 
spondent shows  that  said  cause  came  on  for  hearing  before 

the  honorable    ,  eircuit  judge,  on    ,  19. .  ; 

that  said  defendant  at  that  time  was  several  weeks  in  arrears 
in  the  payment  of  his  alimony;  that  it  was  agreed  among  all 
the  parties  concerned  that  the  consideration  of  permanent 
alimony   should   be   reserved   in   the    decree   to   be   rendered 

until  about ,  19.  .  ;  that  it  is  admitted  by  all  parties 

concerned  that  this  agreement  was  entered  into  on  account 

of  the  claimed  financial  condition  of  the  defendant, ; 

that  in  addition  the  said   claimed  that  it  was  made 

also  in  consideration  of  his  not  contesting  the  bill  for  divorce. 

3.  This  respondent  admits  the  allegations  contained  in 
paragraph  three  of  said  petition. 

4.  This  respondent  further  shows  in  answer  to  paragraph 
four  of  said  petition  that  the  matters  set  forth  in  said  para- 
graph four  are  not  within  his  knowledge,  and  he  therefore 
neither  admits  nor  denies  said  matters ;  nor  were  they  brought 
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to  the  knowledge  of  this  respondent  excepting  as  stated  in  the 
petition  of  relator  for  permanent  alimony  and  as  denied  in 

the   answer  of  the   defendant    to   said   petition  for 

permanent  alimony. 

5.  This  respondent  further  shows  in  answer  to  paragraph 
five  of  said  petition  that  the  matters  set  forth  in  said  para- 
graph five  are  not  within  his  knowledge,  and  he  therefore 
neither  admits  nor  denies  said  matters ;  nor  were  they  brought 
to  the  knowledge  of  this  respondent  excepting  as  stated  in 
the  petition  of  relator  for  permanent  alimony  and  as  denied 

in  the  answer  of  defendant    to  said  petition ;  this 

respondent  therefore  should  not  now  be  called  upon  to  answer 
the  allegations  of  said  paragraph  five. 

6.  This  respondent  admits  the  allegations  contained  in  par- 
agraph six  of  said  petition. 

7.  In  answer  to  the  allegations  of  paragraph  seven  of  said 
petition,  this  respondent  shows  that  he  has  no  personal  knowl- 
edge of  when  the  solicitors  for  defendant 

served  petitioner's  solicitors  with  an  answer  to  the  petition  for 
permanent  alimony;  that  after  the  statements  of  counsel  for 
the  respective  parties  and  before  the  reading  of  the  petition 
of  complainant  and  the  answer  of  the  defendant,  this  respond- 
ent suggested  to ,  who  appeared  as  solicitor  for  com- 
plainant, that  the  matter  ought  to  be  heard  by who 

entered  the  original  decree  of  divorce  and  knew  more  about 

the  facts  of  the  case  than  this  respondent,125  but 

told  this  respondent  he  could  see  no  reason  whatsoever  why  the 
respondent  should  not  hear  and  determine  the  matter  as  the 
presiding  judge  in  chancery ;  that  after  the  reading  of  the  peti- 
tion for  permanent  alimony  by and  the  answer  thereto 

by for  the  defendant,  and  after  hearing  the  argu- 
ment of  counsel,  this  respondent  informed ,  the  solic- 
itor for  complainant,  that  no  affirmative  showing  had  been 
made  by  the  complainant  with  reference  to  any  change  for  the 
better  in  the  financial  circumstances  of  the  defendant  since  the 
time  the  decree  for  divorce  was  entered ;  that  if  any  thing,  the 
answer  showed  that  he  was  worse  off  financially;  that  the 
answer  positively  denied  the  allegations  of  the  petition,  most 
of  which  with  reference  to  the  financial  condition  of  the  de- 
fendant were  based  upon  information  and  belief;  that  inas- 
much as  the  complainant  had  left  for ,  immediately 

after  she  obtained  her  decree  of  divorce,  and  has  resided  there 
ever  since  up  to  the  present  time,  she  could  not  have  any  per- 
sonal knowledge  of  the  financial  condition  of  the  defendant; 
that  this  respondent  suggested  to that  a  new  petition 

120  The  relator  should  have  availed  practice  prevailing  in  counties  where 

himself    of    respondent's   suggestion  more  than  one  judge  tries  such  cases, 

to    file   petition    for   alimony   before  Mincer  v.    (Eohnert)   Wayne 'Circuit 

the  judge  who  tried  the  divorce  pro-  Judge,  17  D.  L.  N.  975,  128  JN.   W. 

ceeding,  in  accordance  with  the  fixed  734   (1910). 
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be  filed  with  affidavits  or  other  sworn  evidence  making  some 
affirmative  showing  with  reference  to  the  financial  condition 
of  the  defendant,  and  dismissed  the  petition  of  complainant 
without  prejudice  to  filing  another  one;  that  no  request  for 
filing  counter  affidavit  was  made  at  that  time,  though  a  request 
for  framing  an  issue  was  made  which  was  refused  for  the  rea- 
sons hereinbefore  stated. 

8.  In  answer  to  the  allegations  contained  in  paragraph  eight 

of  said  petition,  this  respondent  shows  that  he  advised , 

complainant's  solicitor,  at  the  time  of  the  hearing  that  when 
complainant  made  an  affirmative  showing  that  defendant's 
financial  condition  had  been  changed  for  the  better  since  the 
decree  for  divorce  was  entered,  this  respondent  would  give 
said  complainant  a  hearing  and  permit  an  issue  to  be  framed, 
and  denies  that  his  action  was  arbitrary  and  unjust  and  denies 
that  relator  is  entitled  to  the  writ  of  mandamus  she  prays  for. 

9.  In  answer  to  the  allegations  contained  in  paragraph  nine 
of  said  petition,  this  respondent  shows  that  the  matters  set 
forth  in  said  paragraph  nine  are  not  within  his  knowledge  nor 
were  they  brought  to  his  knowledge  except  as  stated  in  the 

answer  of  the  defendant ;  that  this  respondent  should 

not  now  be  called  upon  to  answer  said  matters;  and  for  that 
reason  this  respondent  neither  admits  nor  denies  said  matters. 

10.  In  answer  to  the  allegations  contained  in  paragraph  ten 
of  said  petition,  this  respondent  shows  that  the  matters  con- 
tained in  paragraph  ten  are  not  within  the  knowledge  of  this 
respondent,  nor  were  they  brought  to  the  knowledge  of  this 
•respondent  other  than  by  the  petition  of  complainant  for  per- 
manent alimony  and  the  answer  of thereto ;  that  this 

respondent  should  not  now  be  called  upon  to  answer  said  mat- 
ters and  he  therefore  neither  admits  nor  denies  said  matters. 

11.  Similar  to  nine  supra. 

12.  This  respondent  further  shows  that  attached  to  the  peti- 
tion for  mandamus  is  a  copy  of  the  petition  for  permanent  ali- 
mony presented  to  this  respondent  at  the  time  of  the  hearing 
upon  ,  19.  .  ;  that  attached  to  the  petition  for  man- 
damus is  a  copy  of  the  answer  of  defendant to  the 

petition  of  the  complainant  for  permanent  alimony;  that  no 
other  sworn  statements  or  other  evidence  regarding  the  finan- 
cial condition  of  the  defendant  or  of  the  complainant  were  pre- 
sented to  this  respondent;  that  attached  to  the  petition  for 
mandamus  is  also  a  copy  of  the  order  entered  by  this  respond- 
ent denying  the  petition  for  permanent  alimony  without  preju- 
dice. 

Circuit  Judge, 

Respondent. 
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3740  Permit  or  license;  insurance  business,  renewal  (Florida) 

(Caption) 

The  respondents  in  the  above  entitled  cause  protest  against 
the  issuing  of  an  alternative  writ  in  said  cause  for  the  follow- 
ing reasons: 

1.  That  the  petition  does  not  make  the  above  named  re- 
spondents defendants  in  their  official  capacity  as  (State  what 
official  capacity). 

2.  That  the  petition  does  not  show  that  the  relator  is  entitled 
to  the  performance  of  the  duty  on  the  part  of  said  respondents 
as  in  said  petition  claimed;  nor  does  it  show  any  duty  upon 
the  part  of  said  named  respondents  to  issue  to  the  said  relator 
any  certificate  of  authority  authorizing  the  said  relator  to 
carry  on  the  business  of  (Describe  the  same)  in  this  state. 

3.  That  the  petition  does  not  show  any  prima  facie  right  on 
the  part  of  the  relator  to  a  performance  of  the  duty  claimed  in 
said  petition  to  be  performed  by  the  respondents. 

4.  That  the  proceeding  is  not  in  the  name  of  the  state  of 
Florida  upon  the  relation  of 

(Caption) 

Came  now and  show  to  the  court  that  in  obedience 

to  the  within  writ  they  have  as  a  board  of  insurance  commis- 
sioners of  the  state  of  Florida  directed  the  state  treasurer  to 
issue  to  the  relator  named  in  the  within  writ  a  renewal  of  the 
certificate  of  authority  to  do  business  in  the  state  of  Florida 
as  (State  character  of  business,  etc.). 


Respondents. 

3741  Special  assessments;  voucher,  payment,  necessary  aver- 

ments 

To  avoid  a  writ  of  mandamus  sought  by  creditors  of  a  munici- 
pality to  compel  the  payment  of  their  claims,  such  as  assessment 
vouchers,  a  municipality  must  set  out  clearly  and  definitely,  in 
detail,  all  of  its  items  of  receipts  and  expenditures  so  that  the 
court  can  see  that  it  is  not  the  fault  of  the  municipality  that 
the  debt  has  not  been  paid.126 

3742  Township  organization 

(Caption) 

The  answer  to  the  board  of  supervisors  of county, 

Illinois,  to  the  petition  in  the  above  entitled  case  for  a  writ  of 

mandamus. 

126  Chicago  v.  People,  215  111.  239. 
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The  said  defendant  for  answer  to  the  said  petition  admits 
that  each  and  all  of  the  relators  reside  within  the  boundaries 
of  the  proposed  new  town,  and  that  they  are  citizens  and 
inhabitants  thereof  and  that  they  are  tax-payers  in  said 
county. 

And  the  defendant  further  answering  admits  that  on  the 

day  of   ,  19. .,    ,  with 

more  than  of  the   voters  residing  within 

the  proposed  new  town,  to  wit, voters  filed  with  and 

presented  their  petition  to  the  said  board  of  supervisors  in  the 
words  and  figures  set  forth  in  said  petition ;  that  the  said  peti- 
tion was  signed  by legal  voters  in  said  territory  de- 
scribed in  said  petition ;  that  the  proposed  new  town  contained 

legal  voters ;  that  the  said  new  territory  contained 

more  than square  miles,  to  wit, square  miles ; 

and  that  the  portion  of  the  town  of remaining  after 

such  new  town  is  created  will  also  contain  not  less  than 

legal  voters,  and  not  less  than square  miles  of  terri- 
tory, viz.,  square  miles. 

And  the  defendant  further  answering  denies  that  on  the 
day  of  ,  19. .,  the  said  board  of  super- 
visors assumed  jurisdiction  over  the  matter  of  said  peti- 
tion, as  alleged  in  the  said  petition  for  mandamus,  but  the 
defendant  does  admit  that  the  board  of  supervisors  did  on 
said  date  at  its term  or session  adopt  a  reso- 
lution in  the  words  and  figures  set  forth  in  said  petition  for 
mandamus. 

And  this  defendant  further  answering  admits  that  in  pursu- 
ance of  the  said  resolution,  the  county  clerk  did  file  the  pro- 
posed name  of  the  said  proposed  town  with  the  auditor  of 

public  accounts,  and  did  afterwards,  to  wit,  the day 

of ,  19. .,  receive  from  said  auditor  his  certificate  that 

the  proposed  name,  to  wit,  the  town  of had  not  been 

adopted  by  any  town,  city,  village,  or  municipal  corporation 
of  this  state,  and  that  in  pursuance  of  the  said  resolution  the 
said  county  clerk  did  give  notice  as  required  by  law  and  by 
said  resolution. 

And  the  defendant  further  answering  admits  that  on  the 

day  of ,  19. .,  proof  was  duly  made  of 

the    publication    and    posting    of    said    notice;    that    on    the 

day  of    ,  19. .,  there  was  filed  with  the 

said   board   of   supervisors   a   certain   instrument   in   writing 

wherein  and  whereby of  the  persons  who  had  signed 

said  original  petition,  not  only  asked  that  they  might  with- 
draw their  names  from  said  original  petition  but  in  fact  did 
withdraw  their  names  from  said  original  petition  in  the  words 
and  figures  following,  viz. :  "We  and  each  of  us  desire  to  with- 
draw our  names  from  said  petition,  and  we  and  each  of  us  so 
hereby  withdraw  our  names  and  each  of  them  from  said  peti- 
tion,"  (meaning  said  original  petition);  and  this  defendant 


2360  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

avers  and  charges  the  fact  to  be  that  said  withdrawal  was 
filed  with  the  board  of  supervisors  before  proof  of  the  pub- 
lication and  posting  of  notices  as  alleged  in  the  petition  for 

mandamus;  and  that  the  said  persons  so 

signing  the  said  original  petition  had  full  power  and  legal 
right  to  so  withdraw  their  names  and  signatures  from  the 
said  original  petition,  and  did  in  fact  and  in  law  withdraw  the 
same. 

And  further  answering  this  defendant  admits  that  after- 
wards, to  wit,  on  the day  of ,  19. ., 

of  the  said persons  named  in  the 

petition  last  aforesaid  filed  an  instrument  in  writing  with  the 
said  defendant  withdrawing  their  names  from  the  petition 
last  aforesaid  and  reinstating  their  names  upon  the  said 
original  petition  herein,  thereby  then  and  there  still  leaving 

of  the  names  so  withdrawn  from  the  said  original 

petition,  as  aforesaid ;  that  on  said day  of , 

19..,  said  defendant  appointed  a  committee  to  take  a  census 

of  the  said  proposed  new  town  of ,  with  instructions  to 

report  to  the session ,  19. .,  of  said  Board; 

and  that  said  committee  did  take  a  census  of  the  legal  voters  of 

said  proposed  new  town  of ,  and  did  report  the  same 

to  this  Board  on  the day  of ,  19. .,  showing 

that  the  proposed  new  town  of had legal 

voters. 

And  this  defendant  avers  and  charges  that   of 

said  legal  voters  amount  to ;  that  when  the 

legal  voters  whose  names  had  been  withdrawn  from  the  original 
petition  as  aforesaid,  the  said  original  petition  did  not  possess 
three-fourths  of  all  the  legal  voters  in  said  proposed  new  town 

of ;  that  the  said  Board  by  a  vote  of to 

did  vote  down  and  refuse  to  adopt  a  resolution  for 

the  appointment  of  a  committee  of to  withdraw 

the  names  of  the men  who  desired  their  names  with- 
drawn and  report  at  the  meeting  of  said  Board;  but  this  de- 
fendant alleges  and  charges  that  it  was  voted  down  because 

the  said had  already  withdrawn  their  own  names 

and  this  defendant  had  no  longer  any  power  or  control  over 
the  same ;  and  that  it  is  true  that  a  motion  was  then  made  that 
the  said  Board  grant  the  prayer  of  the  said  original  petition 

asking  for  the  new  town  of but  that  the  same  was  then 

and  there  refused  and  voted  down  by votes  to 

votes. 

And  this  defendant  further  answering  says  that  the  said 
board  of  supervisors  at  no  time  acquired  or  had  full  and  com- 
plete jurisdiction  in  the  premises;  this  defendant  denies  that 
it  was  then  and  there  its  legal  duty  to  grant  the  prayer  of  the 
said  original  petition ;  it  also  denies  that  it  was  then  and  there 
the  legal  duty  of  the  defendant  to  create  the  said  town  of 
;  and  this  defendant  alleges  and  charges  the  fact  to 
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be  that  when  the  said  subscribers  withdrew  their  names  from 
the  said  original  petition,  it  had  no  jurisdiction,  legal  power 
or  authority  to  act  in  the  premises  for  want  of  a  petition  con- 
taining three-fourths  of  all  the  legal  voters  within  the  proposed 
new  town,  and  for  want  of  jurisdiction  in  the  premises. 

Wherefore,  the  defendant  prays  the  judgment  of  the  court 
here  whether  the  petitioner  ought  to  have  a  writ  of  mandamus 
in  this  behalf ;  and  that  the  defendant  may  be  hence  dismissed 
with  its  costs. 


Attorneys,  etc. 

Replication 

(Caption) 

And  the  said  petitioner  as  to  the  said  answer  of  the  defend- 
ant above  pleaded  saith  that  the  petitioner  ought  not  to  be 
barred  from  having  or  maintaining  its  aforesaid  action  against 
the  respondent  by  reason  of  anything  in  said  answer  contained 
because  the  petitioner  says,  that  the  said of  the  per- 
sons who  signed  the  original  petition  mentioned  in  the  peti- 
tioner's petition  did  not,  nor thereof,  nor  did  any  one 

or  more,  or  any  part  of  said  number  withdraw  their  names 
from  the  said  petition  before  the  proof  of  the  publication  and 
posting  of  notices  as  alleged  in  the  said  petition  for  mandamus, 
or  at  any  other  time.    (Conclude  to  the  country). 

MOTIONS 

3743  Striking  out  allegations  (D.  C.) 

(Caption) 

Now  comes  the  petitioner  and  moves  the  court 

to  strike  out  all  of  the  allegations  contained  in  paragraph 
of  the  return  of  the  respondent  herein,  said  para- 
graph commencing  on  page of  said  return,  with  the 

words:  "    etc.,"  and  ending  on  page 

of  said  return  with  the  words  " ,"  on  the  ground 

that  the  allegations  contained  therein  are  impertinent,  im- 
proper and  immaterial. 


Attorney  for  petitioner. 
DEMURRER 

3744  Illinois 

(Caption) 

And  the  people  of  the  state  of  Illinois  on  the  relation  afore- 
said, by   their  attorney, .  come  and  defend,  etc., 
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when,  etc.,  and  as  to  paragraph  numbered  of  the 

answer  to  the  defendants  to  the  petition  herein  and  the  mat- 
ters and  things  therein  contained,  excepting  so  much  thereof 
as  denies  that  (State  matters  of  denial)  say  that  the  said  mat- 
ters and  things  in  manner  and  form  as  the  same  are  above 
set  forth  are  not  sufficient  in  law  to  defeat  the  granting  of  the 
prayer  of  said  petition,  and  that  the  people  on  the  relation 
aforesaid,  are  not  bound  by  law  to  reply  to  the  same,  and  this 
they  are  ready  to  verify;  wherefore  they  pray  judgment,  etc. 

Attorney  for  the  people  ex  rel 

REPLICATION 

3745  Requisites 

In  mandamus  a  replication  must  be  as  at  common  law.127 

3746  Admission 

All  facts  stated  in  an  answer  to  a  petition  for  a  mandamus  are 
admitted  to  be  true  if  not  denied  by  the  replication  in  whole  or 
in  part.128 

JUDGMENT 

3747  Beneficial  results 

A  writ  of  mandamus  should  not  issue  where  it  will  accomplish 
no  good  purpose  or  beneficial  result.129 

3748  Doubtful  case 

The  extraordinary  writ  of  mandamus  will  not  issue  if  the  right 
sought  to  be  enforced  is  doubtful  or  not  clearly  proved.130  Writs 
of  mandamus  are  never  issued  in  doubtful  cases.131 

3749  Judgment,  necessity 

A  judgment  in  form  awarding  a  writ  should  precede  the  issu- 
ance of  a  temporary  writ  of  mandamus.132 


127  McNeill  v.  Chicago,  supra.  130  Chicago   &   Eastern   Illinois   E. 

128  People  v.  Eock  Island,  215  111.  Co.  v.  People,  222  111.  396,  412 
488,  491  (1905);  People  v.  Lind-  (1906);  People  v.  Eose,  219  111.  61. 
blom,  215  111.  58,  61  (1905);  West  isi  People  v.  Eose,  225  111.  496, 
Chicago  Street  E.  Co.  v.  People,  214  498  (1907). 

111.  9,  17  (1905).  132  West  Chicago  Street  R.  Co.  v. 

129  People  v.  Eose,  219  111.  46,  59  People,  214  111.  22. 
(1905). 
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3750  Civil  service ;  promotion  and  classification,  Federal  police 
(D.  C.) 

(Caption) 

This  cause  coming  on  to  be  heard  upon  the  petition,  the  rule 
to  show  cause,  the  answer  of  the  respondents  and  the  demurrer 
thereto,  and  the  cause  being  argued  before  the  court,  it  is  by 

the  court  this day  of ordered  and  adjudged 

that  the  said  demurrer  be  and  the  same  is  hereby  sustained, 
and  that  the  writ  of  mandamus  be  issued  commanding  the  re- 
spondent       to  forthwith  enter,  enroll,  and 

place  petitioner,   ,  in  class  two  of  privates  of  the 

police  force  of  the  District  of  Columbia,  as  of 

the  date  of ,  as  prayed  for  in  said  petition,  and 

as  provided  by  the  act  of  Congress  entieled  "An  Act  to  amend 

section  1,  of  an  act  entitled  'An  Act  relating  to  the 

police  force  of  the  District  of  Columbia,  approved  February 
28,  1901,'  "  said  act  being  approved  June  8,  1906. 

It  is  further  ordered  and  adjudged  that  the  petitioner  re- 
cover costs  against  the  respondent. 

By  the  court, 


Justice. 
From  the  above  order  the  respondents  note  an  appeal  in 
open  court. 

3751  Civil  service;  promotional  examination,  Illinois 

(Caption) 

This  day  again  come  the  parties,  by  their  respective  attor- 
neys, and  by  agreement  of  the  parties  a  trial  by  jury  is  waived 
and  the  cause  is  submitted  to  the  court  for  trial  without  a  jury ; 
and  thereupon  the  court,  having  heard  the  evidence  and  the 
argument  of  counsel,  and  being  fully  advised  in  the  premises 
finds  the  issues  joined  in  favor  of  the  petitioner  and  relator 
herein. 

It  is  therefore  considered  by  the  court  that  there  issue 
forthwith  out  of  and  under  the  seal  of  this  court  a  writ  of 
mandamus  directed  to  the  said  defendants (  Name  them)  as  civil 
service  commissioners  of  the  city  of  ,  command- 
ing them  that  within  thirty  days  from  this  date  they  hold  or 
cause  to  be  held  a  promotional  examination  in  said  city  of 

for  the  office  of  assistant  superintendent   of 

streets  in  charge  of  street  and  alley  cleaning  in  the  city  of 

,  limited  to  ward  superintendents  of  said  city  of 

,  unless  they  shall  be  prevented  from  so  doing 

by  the  fact  that  none,  or  not  more  than  one,  of  said  ward  su- 
perintendents shall  register  for  such  promotional  examination 
and;  in  case  said  examination  shall  be  successfully  passed  by 
one  or  more  of  said  ward  superintendents,  to  make  an  eligible 
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list  composed  of  such  of  said  ward  superintendents  as  shall 
have  successfully  passed  said  examination,  and  from  such  elig- 
ible list  to  certify  the  name  of  the  person  who  shall  stand 
highest  on  said  list  to  the  commissioner  of  public  works  for 
appointment  as  assistant  superintendent  of  streets  in  charge 
of  street  and  alley  cleaning  to  fill  the  vacancy  in  said  office 

caused  by  the  removal  of on  or  about  the 

day  of ,  19. .  ;  but  in  case  there  shall  be  more  than  one 

person  on  said  eligible  list,  said  civil  service  commissioners 
shall  certify  to  the  commissioner  of  public  works  for  such  ap- 
pointment the  group  standing  highest  on  said  eligible  list  (not 
including  those  who  may,  for  a  period  of  one  year  next  preced- 
ing such  certification,  have  separated  themselves  from  the  serv- 
ice of  the  city,  or  who  may  have  been  duly  removed  therefrom), 
said  group  not  to  exceed  three  in  number;  and  to  continue 
to  make  certifications  from  said  eligible  list  to  fill  said  office 
of  assistant  superintendent  of  streets  in  charge  of  street  and 
alley  cleaning  until  said  vacancy  shall  be  filled  from  said  list 
of  eligibles  or  until  the  said  eligible  list  shall  be  exhausted  or 
the  names  thereon  shall  be  stricken  therefrom  as  provided  by 
law. 

It  is  further  considered  by  the  court  that  the  relator  have 
and  recover  from  the  defendants  his  costs  herein  to  be  taxed 
by  the  clerk,  and  that  he  have  execution  therefor. 

To  the  entry  of  the  foregoing  judgment  the  defendants  then 
and  there  objected;  and  thereupon  thirty  days  are  allowed 
defendants  for  tendering  their  bill  of  exceptions  herein;  and 
the  defendants  pray  an  appeal  herein  to  the  appellate  court 
of  the district ;  which  is  allowed. 

Dated,  etc. 

Enter   

Judge. 
3752  Denial  of  writ  (Mich.) 

(Caption) 

The  above  cause  having  come  on  to  be  heard,  

and ,  appearing  for  relator,  and ,  for 

respondents,  and  said  cause  having  been  argued  and  submit- 
ted, and  due  consideration  being  had,  and  the  court  having 
filed  a  written  opinion  setting  forth  the  reasons  why  a  writ  of 
mandamus  should  not  be  granted,  it  is  hereby  ordered  that  the 
application  for  a  writ  of  mandamus  be  and  the  same  is  hereby 
denied. 


Circuit  Judge. 
3753  Dismissal,  when 

A  petition  for  mandamus  should  be  dismissed  if  the  material 
averments  of  fact  are  denied  by  the  answer  and  no  replication  is 
filed  or  steps  taken  toward  forming  an  issue  of  law  or  of  fact.133 

133  People  v.   Lindblom,  supra. 
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3754  Dismissing-  petition  and  discharging*  rule  (D.  C.) 

(Caption) 

It  appearing  to  the  court  that  the  steam  yacht  

is  no  longer  in  the  jurisdiction  of  this  court,  in  consequence  of 
•which  it  is  beyond  the  power  of  the  marshal  to  execute  the 

process  as  prayed  for  herein,  it  is  this day  of 

ordered  that  the  petition  herein  be  and  is  hereby  dismissed; 
and  it  is  further  ordered  that  the  rule  to  show  cause  issued 
on  said  petition  be  and  is  hereby  discharged. 

3755  Pension,  reinstatement  (111.) 

(Caption) 

134  Therefore  it  is  considered  by  the  court  that  a  peremptory 
writ   of   mandamus    do    issue    herein   forthwith    commanding 

said and members  of  the  board  of  trustees  of 

the  pension  fund  of  the  city  of to  enroll  the  name 

of as  one  of  the  beneficiaries  of  the  pension  fund 

of  the  city  of as  the  widow  of ,  de- 
ceased, and  to  order  the  payment  to  her  from  the   ....   day 

of   ,  19..,  of  an  annual  pension  of  dollars 

per  annum  so  long  as  she  shall  live  or  until  she  shall  marry 
again ;  and  further  commanding  said  Board  aforesaid  to  order 
the  president  and  secretary  thereof,  to  execute  and  deliver 

to  said   the  certificate  provided  by  law  for  the 

amount  of  money  so  ordered  paid  to  her  as  such  beneficiary; 
and  further  commanding  and  directing ,  the  presi- 
dent of  said  Board,  and  ,  the  secretary  thereof, 

to  sign  said  certificate  and  deliver  the  same  to  said ; 

and  commanding  and  directing  said  board  of  trustees  to  do 
any  and  all  other  things  that  may  be  requisite  and  necessary, 
and  to  execute  any  and  all  vouchers,  certificates  and  other 
instruments,  that  may  be  requisite  and  necessary  to  enable 

the  said to  be  paid  from  said  police  pension  fund 

the  annuity  to  which  she  is  entitled  as  such  beneficiary  as 

the  widow  of ,  deceased ;  and  that  the  petitioner 

do  have  and  recover  of  and  from  the  respondents  her  costs 
and  charges  in  this  behalf  expended  to  be  paid  in  due  course 
of  administration  in  their  administerial  capacity  as  such  trus- 
tees of  the  police  pension  fund  of  the  city  of   

(Add  prayer  for  appeal  if  any). 

3756  Permit  or  license,  cigars  (111.) 

(Caption) 

134  Therefore  it  is  "considered  by  the  court  and  ordered  that 
a  peremptory  writ  of  mandamus  do  issue  herein,  commanding 

i"»  Precede  this  by  appearances  of 
parties,   etc. 
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C,  mayor  of  the  city  of ,  M,  city  clerk  of  the  city 

0f ,  and  E,  city  collector  of  the  city  of ., 

the  respondents  herein,  forthwith  to  issue  to  the  said  peti- 
ioner,  A,  a  license  for  the  sale  of  cigarettes  or  cigarette  paper 

at street,  in  the  city  of ,  county  of 

and  state  of  Illinois,  for  the  term  ending ,  1. .  .,  for 

the  license  fee  of ($..••)  dollars  in  cash,  as  provided 

by  the  general  ordinances  of  the  city  of ;  and  that 

the  petitioner  do  have  and  recover  of  and  from  the  respond- 
ents his  costs  and  charges  in  this  behalf  expended,  and  have 
execution  therefor. 

3757  Permit  or  license,  junk  dealer  (111.) 

(Caption) 

This  cause  coming  on  to  be  heard  upon  the  demurrer  of  the 
respondents  to  the  petition  for  mandamus  herein,  the  court, 
having  heard  argument  of  counsel  for  the  respective  parties 
and  being  fully  advised  in  the  premises,  hereby  overrules  said 
demurrer.  And  thereupon,  respondents  electing  to  stand  by 
their  demurrer,  on  motion  of ,  counsel  for  the  peti- 
tion and  relator,  it  is  hereby  ordered,  adjudged  and  decreed 
by  the  court  that  the  relator,  A,  do  have  and  be  awarded  a 
writ  of  mandamus  issued  out  of  this  court  against  the  respond- 
ents, C  as  mayor  of  said  city  of ,  and  the  city  of 

,  a  municipal  corporation,  commanding  them  upon 

the  tender  by  said  A  of  the  sum  of ($....)  dollars 

as  a  license  fee  and  a  bond  as  provided  by  the  ordinance  set 
forth  in  the  petition  herein,  to  issue  a  license  to  said  relator, 
A,  for  the  purpose  of  keeping  and  maintaining  a  junk  shop 

in  the  premises  known  as street  in  the 

city  of in  the  county  aforesaid.    And  it  is  further 

ordered  by  the  court  that  said  relator  do  have  and  recover 
from  the  respondents  his  costs  in  this  behalf  expended,  and 
that  judgment  be  entered  therefor.  To  all  of  which  said  re- 
spondents duly  except. 

And  thereupon,  respondents  having  entered  their  exceptions 
herein,  pray  an  appeal  from  the  judgment  of  this  court  directly 

to  the  supreme  court  of  the  state  of  Illinois  to  the   

term  thereof,  and  it  appearing  that  the  validity  of  a  munici- 
pal ordinance  is  involved,  and  the  trial  judge  having  certified 
th'at  in  his  opinion  the  public  interest  requires  that  said  ap- 
peal should  be  so  taken,  the  same  is  so  allowed. 

Dated,  etc. 

Enter 

Judge.135 

!35  Add  judge's  certificate  of  im- 
portance. 
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3758  Special  assessments ;  appropriation  to  pay  for  public  bene- 
fits (111.) 

(Caption) 

And  now  come  the  people  of  the  state  of  Illinois  at  the  rela- 
tion of  the company,  and  also  comes  the 

company  by ,  its  attorney,  and  also  come  the  defend- 
ants by ,  corporation  counsel  of  the  city  of 

and ,  attorneys  for  said  defendants. 

And  this  cause  comes  on  to  be  heard  upon  the  petition  here- 
tofore filed  in  this  cause,  the  answer  of  the  defendants  herein 
thereto,  and  the  reply  of  the  petitioners  taken  and  considered 
as  a  demurrer  to  said  answer;  and  this  court  having  heard 
the  arguments  of  said  attorneys,  and  having  duly  considered 
the  said  petition,  and  the  said  answer  and  the  reply  thereto 
considered  as  such  demurrer,  and  taking  and  considering  said 
answer  as  to  the  statements  of  fact  therein  contained  to  be 
true,  doth  hold  that  the  facts  set  forth  in  said  answer  do  not 
present  a  good  defense  to  the  prayer  of  said  petition,  and  that 
the  petitioners  are  entitled  herein  to  a  peremptory  writ  of 

mandamus  requiring  the  city  council  of  the  city  of to 

make  due  appropriations  for  the  payment  of  the  public  bene- 
fits mentioned  in  said  petition  and  answer,  and  the  interest 
on  four-fifths  thereof,  being  the  last  four  instalments  thereof, 
the  same  being  part  of  the  special  assessments  mentioned  in 
said  petition. 

It  is  therefore  ordered  and  adjudged  that  the  defendants, 

and  particularly  the  city  council  of  the  city  of  ,  do 

forthwith  and  without  excuse  or  delay  appropriate  the  neces- 
sary funds  for  the  payment  of  the  public  benefits  and  the 
interest  thereon  hereinafter  specified,  the  same  being  part  of 
the  special  assessments  mentioned  in  said  petition  and  answer, 
and  the  respective  dates  of  the  confirmation  thereof,  the  re- 
spective names  of  the  contractors  thereof,  the  vouchers  is- 
sued  thereon,  which   are   owned   by  the    company, 

the  respective  amounts  due  to  the company  thereon, 

and  the  respective  amounts  due  and  owing  thereon  as  public 

benefits,  payable  by  said  city  of  ,  are  as  is  set 

forth  in  the  schedule  hereinafter  contained,  that  is  to  say: 
(Insert  schedule). 

And  in  each  thereof  where  the  amount  of  principal  and 

interest  due  to  said   company  does  not  equal  the 

amount  of  said  public  benefits,  and  the  interest  thereon  above 
mentioned,  said  appropriation  may  be  limited  to  the  amount 

sufficient  to  enable  the  city  of to  pay  to  said 

company  the  principal  and  interest  aforesaid  t-o  which  said 
company  is  entitled  as  aforesaid. 

And  it  is  further  ordered  and  adjudged  that  a  peremptory 
writ  of  mandamus  forthwith  issue  out  of  the  clerk's  office 
of  this  court  under  the  hand  of  said  clerk  and  the  seal  of  this 
court,  and  directed  to  the  said  defendants,  ordering  and  com- 
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manding  that  they,  the  said  defendants,  do  forthwith  and 
without  further  excuse  or  delay,  and  in  and  by  a  proper  ap- 
propriation ordinance  of  said  city,  first  hereafter  duly  passed 
by  said  city  council,  as  the  annual  appropriation  bill  of  said 

city  of ,  duly  appropriate  the  funds  necessary  to 

pay  the  said  public  benefits  and  the  interest  thereon  as  is 
hereinafter  specified. 

And  each  member  of  said  city  council  who  shall  fail  or  neg- 
lect to  take  the  appropriate  action  to  the  end  that  said  appro- 
priations be  duly  made,  shall  be  held  to  be  in  contempt  of  this 
court,  and  shall  be  dealt  with  accordingly. 

To  which  said  order  and  judgment  of  the  court  the  respond- 
ents, by  their  attorney  aforesaid,  object  and  except  and  pray 

an  appeal  to  the  appellate  court  of  in  and  for 

the  district ;  which  is  allowed  pursuant  to  stat- 
ute, without  bond. 

Dated,  etc. 

Enter 

Judge. 

APPEAL 

3759  Jurisdiction  and  practice 

In  Illinois,  an  appeal  is  taken  in  the  same  manner  as  in  other 
actions  at  law.136 

In  a  proceeding  by  mandamus  brought  for  the  purpose  of  deter- 
mining whether  the  board,  school  inspectors  or  the  city  council 
has  authority  to  fix  the  rate  of  a  tax  levy  for  school  purposes,  an 
appeal  lies  to  the  appellate  and  not  to  the  supreme  court.137 

PEREMPTORY  WRIT 

3760  Judicial  notice,  judge's  resignation 

Judicial  notice  is  taken  of  the  resignation  of  judges  of  courts 
of  record,  and  no  writ  of  mandamus  will  issue  against  a  judge 
who  has  resigned  pending  the  application  for  the  writ.13S 

3761  Eequisites 

A  writ  of  mandamus  should  not  issue  against  individuals  as 
such  but  must  be  against  some  person  or  persons  clothed  with 
authority  to  do  the  act  which  is  sought  to  be  compelled.139 

136  Watts  v.  Sangamon,  212  111.  "s  People  v.  McConnell,  155  111. 
86   (1904).                                                      192,  203   (1895). 

137  People  v.  Peoria,  229  111.  225,  iso  People  v.  Mottinger,  212  111. 
226   (1907).                                                    530,  531   (1904). 
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3762  Form  (D.  C.) 

140  To    commissioner    of  patents,  greeting : 

You  are  hereby  peremptorily  commanded  to  vacate  and 
set  aside  the  appeals  taken  by  to  the  examiner- 
in-chief,  subsequent  to  the  withdrawal  of  their  appeals  on 
from  the  decision  of  the  primary  examiner  dissolv- 
ing the  original  interferences,  and  any  and  all  ex  parte  pro- 
ceedings of  said    and  the  officials  of  the  patent 

office  taken  in  said  applications  involved  in  said  interferences 
subsequent  to  the  dissolution  of  the  said  interferences  by  the 
primary  examiner. 

And  this  you  shall  not  omit,  and  how  you  shall  have  obeyed 
and  executed  this  writ  make  known  to  said  court  within  .... 
days  from  this  date,  by  returning  same  into  the  clerk's  office 
properly  endorsed. 
Witness,  etc. 

Served  copy  of  within  writ  on   commissioners  of 

patents,  personally. 


Marshal. 
Return 


In  obedience  to  this  writ,  on   ,  I  ordered  that  the 

appeals  taken  by  ,  the  examiner-in-chief,  sub- 
sequently to  the  withdrawal  of  their  appeals  on    

from  the  decision  of  the  primary  examiner  dissolving  the  origi- 
nal interference,  and  any  and  all  ex  parte  proceedings  of  the 

said  and  the  officials  of  the  patent  office  taken 

in  said  applications  involved  in  the  said  interferences  subse- 
quently to  the  dissolution  of  the  said  interferences  by  the  pri- 
mary examiner,  be  vacated  and  set  aside. 

Dated,  etc. 


Commissioner, 
no  Caption  as  in  any  other  writ. 
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NOTICE  AND  MOTION 

3763  Account  and  surety's  promissory  note  (Va.) 

(Caption) 

To and : 

Each  of  you  are  hereby  notified  that  on  the day  of 

,  19.  .,  at in  the   ....  noon,  I  shall  move  the 

court  of  the  county  of for  a  judgment 

against  you  both  for  the  sum  of dollars  and  

cents  with  interest  thereon  from  the day  of , 

until  paid ;  the  same  being  due  to  me  from   for  the 

articles  set  forth  in  the  annexed  account  and  the  said 

having  become  surety  for  the  said  debt  by  giving  her  note  for 

the  sum  of   dollars  and   cents,  a  true 

copy  of  said  note  being  hereto  attached. 

Given  under  my  hand  this day  of ,  19.  .. 


,,  p.  q.1 


By  counsel. 


i  Attach      verified      account      and 
note. 


2370 
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3764  Forthcoming  bond  (Va.) 

(Caption) 

To   

A  bond  having  been  executed  by  you  to  the  commonwealth 
of  Virginia  on  the day  of ,  19.  .,  in  the  pen- 
alty of   dollars,  with  a  condition  whereby,  after 

reciting  that  upon  a  judgment  obtained  by   in  the 

court  of  the of against  the  said , 

had  sued   out   a  writ   of  fieri  facias,   directed  to   the 

of  said    by  virtue  whereof  certain   goods 

and  chattels  had  been  taken  by deputy  for 

of  the  said    to   satisfy  the   said   execution,   the 

amount  whereof  at  the  date  of  the  said  bond,  including  the 

fee  and  commissions   and  other  lawful  charges,  was 

dollars,  it  was  provided  that  if  the  said    

should  have  the  said  goods  and  chattels  forthcoming  on  the 

day  of ,  19 .  . ,  at ,  being  the  day  and 

place  of  sale  appointed  by  the  ,  then  the  said  obli- 
gation was  to  be  void ;  and  the  said having  failed 

to  deliver  the  goods  and  chattels  according  to  the  condition 
of  the  bond,  or  to  pay  the  money  mentioned  in  the  execution, 
notice  is  hereby  given  to  you,  and  each  of  you,  that  on  the 
first  day  of  the  next  term  of  the  said  court  I  shall  move  the 
said  court  to  give  judgment  and  to  award  execution  upon  the 
said  bond  in  my  behalf  against  you,  and  each  of  you,  for 
principal,  interest,  and  costs. 

Given  under  my  hand  this day  of ,  19. .. 

3765  Insurance,  life  (Va.) 

(Caption) 

To    : 

You  are  hereby  notified  that  I  shall,  on  the  day  of 

at  ....  o'clock  in  the  ....  noon  move  the 

court  of  the  city  of   for  judgment  against  you  for 

the  sum  of   dollars  with  interest  thereon  from  the 

day  of until  paid  and  for  my  costs  in  this 

suit  expended. 

The  said  sura  of dollars  is  due  me  from  you  on 

the  policy  number   issued  to  my  husband,  the  late 

and  in  which  said  policy  I  am  the  beneficiary. 

The  said  policy  is  dated  the   day  of ,  but  as  a 

matter  of  fact  it  was  not  issued  until The  said  policy 

is  herewith  filed  as  a  part  of  this  motion.  Said  policy  was  in 
full  force  at  the  time  of  the  death  of  the  insured,  the  said 

,  and  he  complied  with  and  performed  all  the 

conditions  of  the  said  policy  and  violated  none  of  its  pro- 
visions or  prohibitions;  and  by  reason  thereof,  the  said  sum 
of dollars  is  due  to  me  from  you.     And  I  aver 
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that  I  have  complied  with  and  performed  all  the  conditions 
of  the  said  policy  and  have  violated  none  of  its  prohibitions. 

3766  Promissory  note,  endorsee  v.  makers  (Va.) 

(Caption) 

To : 

You,  and  each  of  you,  are  hereby  notified  that  on  the  .... 

day  of ,  19. .,  during  a  term  of  the  circuit  court  for 

county,  Virginia,  the  undersigned  will  move  said 

court  for  judgment  against  you,  and  each  of  you,  for  the  sum 

of   ($....)    dollars  with  interest  thereon  from  the 

day  of  ,  19 . . ,  payable  annually,  also   . .   per 

cent  additional  for  attorneys'  fee  and  $ protest  charges, 

it  being  the  amount  of  a  certain  negotiable  instrument  executed 
by  yourselves  jointly  and  severally  as  makers  on  the   said 

day  of  ,  19..,  payable  to    or 

order,  at  the    bank,    ,  Virginia,  on 

,  19 . . ,  for  the  said  sum  of dollars,  with 

interest  and  attorneys'  fee  as  aforesaid;  which  note  was  sub- 
sequently,  and  before  maturity,   endorsed  and  delivered  by 

said   to  the  undersigned  for  value  received ;  of 

which  note  the  undersigned  is  now  the  legal  holder  and  owner. 
Said  note  has  endorsed  thereon  two  credits  of  $....  each, 
paid  on  ,  19. ..  Otherwise  this  note  is  wholly  un- 
paid and  the  protest  charges  thereon  amount  to  $....,  all  of 
which  is  now  due  and  payable  to  the  undersigned. 


3767  School  bond;  board  of  education  v.  custodian  teachers' 
fund  (W.  Va.) 

(Caption) 

To ,  late  sheriff  of  the  county  of , 

state  of  West  Virginia,  and   ,  his  sureties  upon 

the  school  bond  of  said  sheriff. 

Whereas,  you, ,  was  on  the day  of , 

1...,  duly  elected,  and  on  the   day  of   ,  1..., 

duly  declared  elected,  to  the  office  of  sheriff  of  the  county  of 
,  state  of  West  Virginia,  for  the  term  of  office  com- 
mencing    ,  1...,  and  ending   ,  1....     And 

you,   ,  as  such  sheriff  elect,  on  the   ....   day  of 

,  1 . . .  entered  into,  as  required  by  law,  with 

as  sureties  therein,  and  the  county  court  of  said  county  took 
from  you  and  approved  and  ordered  to  be  filed  and  recorded, 
as  required  by  law,  a  bond  known  as  the  "school  bond,"  in 

the  penalty  of  $ ,  with  a  condition  thereunder  written  in 

these  words,  to  wit :  "Now  if  the  said shall  faith- 
fully discharge  the  duties  of  his  office  of  sheriff  as  afore- 
said, and  account  for  any  pay  over  as  required  by  law,  all 
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money  which  may  come  to  his  hands  by  virtue  of  the  said 
office,  then  the  above  obligation  to  be  void,  otherwise  of  force." 

And  you,  the  said   ,  entered  upon  the  discharge 

of  the  duties  of  your  said  office  on  the  said  ....  day  of , 

1...,  and  continued  to  discharge  the  duties  of  your  said 
office  until  the  expiration  of  your  term  of  office,  and  by  vir- 
tue of  your  said  office  collected  all  school  levies  made  for  the 

teachers'  fund  in  the  district  of in  said  county 

during  your  term  of  office;  and  you,  on  the  ....  day  of , 

1...,  having  made  a  settlement  with  the  proper  officers  of 
said  county,  as  required  by  law,  whereby  it  is  properly  made 
to  appear  that  you,  as  sheriff  aforesaid,  was  at  that  time  in- 
debted to  the  "teachers'  fund"  of   district,  in 

said  county,  in  the  sum  of  $ ,  which  said  settlement 

was  the  last  one  made  by  you  of  school  moneys  which  went 
into  your  hands   during   your   said   term   of   office ;    and   we 

having  entered  an  order  upon  our  order  book,  on  the 

day  of   ,  1...,  and  caused  a  copy  of  said  order  so 

entered  by  us  to  be  delivered  to  you,  whereby  you  were  di- 
rected to  pay  the  amount  in  your  hands  due  said  district  to 

,  present  sheriff  and  ex  officio  treasurer  of  said 

county  and  the  several  districts  therein;   and  you,  the  said 

having   failed   and  refused   to   account   for   and 

pay  over  the  said  sum  of  money,  and  every  part  thereof, 
according  to  law,  and  according  to  said  order  so  passed  by  us, 
nor  has  anyone  else  paid  the  said  sum  of  money,  or  any  part 
thereof,  for  you,  but  to  pay  the  same,  you,  and  everyone 
having  a  right  to  pay  the  same  for  you,  have  heretofore  and 
still  neglect  and  refuse  so  to  do;  by  reason  whereof,  the  con- 
dition of  your  said  bond  has  been  broken,  and  an  action  hath 
accrued  to  us  to  ask,  have  and  demand  of  and  from  you, 

and  each  of  you,  the  said  sum  of  $ above  mentioned, 

with  proper  interest  thereon,  and  damages  thereon  at  .... 
per  cent  and  costs. 

Notice  therefore  is  given  to  you,  and  to  each  of  you,  that 

on  the day  of  the term,  1 .  . . ,  of  the  circuit 

court  of county,  West  Virginia,  we,  by  our  at- 
torney, will  move  said  court  for  judgment   against  you   on 

our  behalf  for  the  sum  of  $ ,  the  same  being  the  amount 

due  by  you  to  the  teachers'  fund  of  district  of 

county,  with  proper  interest  on  said  sum  of  money, 

and  damages  thereon  at per  cent  and  costs. 

Dated,  etc. 

The  Board  of  Education  of  

District  of county, 

By  counsel. 

,  p.  q- 


2374  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

AFFIDAVIT  OF  CLAIM 

3768  Account  and  surety's  promissory  note  (Va.) 

State  of  , 

City  of ,  to  wit : 

This  day  personally  appeared  before  me  , 

a  notary  public  of  the  city  and  state  aforesaid  and  made  oath 

that  he  is  the  proprietor  of  the  and  is  the 

plaintiff  mentioned  in  the  foregoing  notice;  that  to  the  best 

of  his  belief  the  amount  of  his  claim  for dollars  and 

cents  with  interest  thereon  from  the   day  of 

is  justly  due  to  him,  the  plaintiff,  from  the  de- 
fendant   ;  that  said  plaintiff  claims  interest  thereon 

from  the day  of ,  19. .  ;  and  that  the  several 

items  of  said  claim  and  the  aggregate  amounts  thereof  and 
the  credits,  so  far  as  the  same  exist,  are  accurately  stated  in 
the  account  hereto  attached. 

And  the  said  affiant  further  made  oath  that  

is  justly  indebted  to  him  in  the  said  sum  of dollars 

and    cents  as  surety  for  said  debt,  and  that  the 

evidence  of  the  same  is  her  note  bearing  date  the  

day  of  ,  payable   months  after  date  to  the 

order  of for  the  sum  of dollars,  a  copy 

of  which  note  is  hereto  attached. 

Given  under  my  hand  this day  of 


Notary  Public. 
RETURN 

3769  Virginia 

Executed  by  serving  a  true  copy  of  the  within  summons 

with  account  attached  upon and at  the 

place  of  their  usual  abode  in county,  this 

day  of ,  19 . . 

,  Sheriff. 

3770  West  Virginia 

Executed  the  within  notice  on   by  delivering 

to  each  of  them  in  person  a  true  copy  thereof  on  the 

day  of ,19... 

,  S.  T.  C. 

MOTION  TO  QUASH 

3771  Motion,  nature 

A  motion  to  quash  a  notice  of  a  motion  for  judgment  is 
equivalent  to  a  demurrer.2 

2  State  v.  Keadle,  63  W.  Va.  645, 
646    (1908). 
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DEFENSES 

3772  Grounds;  insurance,  lapse  of  policy  (Va.) 

(Caption) 
Now   comes   the   said   defendant   and   complying   with    the 

order  of  this  court  entered  on  the day  of  , 

says  as  grounds  of  its  defense,  that  the  policy  number 

referred  to  in  the  notice  of  motion  in  said  action  had  lapsed 

some  time  prior  to  the  death  of  said   ,  and  that 

said  policy  was  null  and  void  and  there  was  no  liability  there- 
under of  said  defendant. 


By  counsel, 
p.  d. 


3773  Affidavit  of  defense  (Va.) 

(Caption) 

This  day  personally  appeared  before  me    ,   a 

notary  public  of  the  city  of in  the  state  of  ........ 

one  of  the  above  mentioned  defendants  in  the  above  entitled 

motion  for  judgment,  pending  in  the  circuit  court  of 

county,   ,  and  made  oath  before  me  in  my  said 

city  that  he  verily  believes  that  the  plaintiff  is  not  entitled 
to  recover  anything  from  him  on  the  claim  asserted  in  said 
action. 

Given,  etc.3 

VERDICT 

3774  Plaintiff  (Va.) 

We,  the  jury,  find  for  the  plaintiff  against and 

fix  damages  at dollars  and cents. 

Foreman.4 

3  Add   plea    of    general    issue. 

4  The  verdict  is  written  upon  the 
notice  for  judgment. 
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3775  Proceeding,  nature  3779  Petition,  amendment 

3776  Jurisdiction,  fraud  3780  Bond 

3777  Petition,  requisites  3781  Writ  and  return 

3778  Petition  and  order  3782  Motion  to  quash,  practice 

3775  Proceeding-,  nature 

An  application  for  a  writ  of  ne  exeat  is  anologous  to  a  pro- 
ceeding by  capias  ad  respondendum.1 

3776  Jurisdiction,  fraud 

The  commission  of  fraud  by  the  debtor  is  a  necessary  element 
to  the  right  to  have  a  writ  of  ne  exeat  issued  against  him.2 

3777  Petition,  requisites 

A  petition  for  a  writ  of  ne  exeat  must  detail  the  facts  and  cir- 
cumstances which  shall  show  that  the  debtor  is  guilty  of  fraud, 
or  that  there  is  a  strong  presumption  of  fraud.  If  the  fraud 
consists  in  the  attempted  sale  of  property  with  a  view  of  leaving 
the  state,  the  petition  must  aver  that  the  property  which  it  is 
attempted  to  be  sold  is  not  exempt  from  execution.3 

3778  Petition  (111.) 

(Caption) 

To  the  honorable  ,  judge  of  the   

county court,  in  chancery  sitting. 

Humbly  complaining  unto  your  honor,  your  orator 

of  said county  respectfully  represents : 

That  on  or  about  the  day  of ,  19 .  . ,  your 

orator  signed  as  surety  two  certain  promissory  notes  with 
,  one  of  said  notes  being  given  for  the  sum  of 

i  Malcolm  v.  Andrews,  68  111.  100,  3  Malcolm     v.     Andrews,     68     111. 

105    (1873).  105;    Jones    v.    Kennicott,    83    111. 

2  Malcolm    v.    Andrews,     68     111.  484,  485    (1876). 
103. 
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dollars,  payable  to   in   year  from  the  date 

thereof  with per  cent  interest  per  annum,  and  the 

other  of  said  promissory  notes  given  for  the  sum  of 

dollars,  payable  to in year  from  the  date 

thereof,  together  with    per  cent  interest  per  annum, 

which  said  promissory  notes  have  not  nor  has  any  part  thereof, 
been  paid. 

That   the   consideration   for   which   said   notes   were    given 

passed  entirely  to  the  said ,  and  said  notes  were 

given  wholly  for  his  benefit,  and  not  for  the  benefit  of  your 
orator  in  the  slightest  degree. 

That  recently  the  said has  sold  and  disposed 

of  all  of  his  property  real  and  personal,  which  was  not 
exempted  by  the  law  of  this  state  from  execution,  or  other- 
wise, and  converted  the  same  into  money,  which  he  now  has 
in  his  possession  and  under  his  control,  and  which  money  is 
also  not  subject  to  exemptions  of  any  nature  whatsoever,  and 
has  lately  threatened  an'd  given  out  that  he  will  speedily  leave 

the  state  and  go  to  the And  your  orator  therefore 

charges  that  the  said   is  about  to  remove  from  this 

state  taking  his  property  which  is  not  exempt  by  law  .as  afore- 
said with  him,  and  that  your  orator  will  be  left  without  any 
security  whatever,  and  without  any  means  out  of  which  to 
make  said  amount  as  your  orator  will  be  obliged  to  pay  as 
such  surety  on  said  notes. 

That  the  said has  threatened  that  he  will  not 

ever  pay  said  notes,  but  leave  them  for  your  orator  to  pay 
when  the  same  shall  fall  due. 

Forasmuch  therefore  as  your  orator  is  Avithout  remedy  in 
the  premises  except  in  a  court  of  equity,  and  to  the  end  that 
the  said  who  is  made  party  defendant  to  this  peti- 
tion, may  be  required  to  make  full  and  perfect  answer  to  the 
same,  but  not  upon  oath,  the  answer  under  oath  being  hereby 
waived,  and  that  the  defendant  may  be  stayed  by  the  people's 
writ  of  ne  exeat  republica  from  departing  out  of  this  jurisdic- 
tion of  this  court,  and  that  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  equity  may  require  and  to 
your  honor  may  seem  meet,  may  it  please  your  honor  to  grant 
unto  your  orator  the  people's  writ  of  ne  exeat  republica  stay- 
ing the  said   . . from  departing  into  parts  beyond 

this  state  and  out  of  the  jurisdiction  of  this  court  without 
leave  first  had,  in -pursuance  to  the  statute  in  such  case  made 
and  provided. 


Solicitor  for  complainant. 
(Verification) 
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Order 

(Caption) 

It  appearing  to  the  undersigned  that  the  honorable 

judge  of  the court  presiding  in  said  county  is  absent 

from  the  county,  it  is  ordered  that  the  clerk  of  said  court 
issue  a  writ  of  ne  exeat  republica  as  prayed  for  in  the  within 
petition  returnable  to  the  next  term  of  said  court  upon  the 

petitioner  filing  a  bond  in  the  sum  of   dollars  with 

as  security,  conditioned  according  to  law. 

The  clerk  will  endorse  on  said  writ  that  the  defendant  be 

required  to  give  bond  with  security  in  the  sum  of   

dollars. 

Dated,  etc.  , 

Master  in  chancery. 

Fees  $ 

3779  Petition,  amendment 

A  petition  for  a  writ  of  ne  exeat  cannot  be  amended  after  the 
writ  has  been  quashed,  as  a  defendant  is  not  in  court  after  the 
quashal  of  the  writ.4 

3780  Bond  (111.) 

5  The  condition  of  the  above  obligation  is  such  that,  whereas 
a  writ  of  ne  exeat  republica  is  about  to  be  issued  by  the  clerk 

of  the court  of county,  Illinois,  upon  the 

petition  of  the  above  named    this  day  filed  in  the 

office  of  said  clerk  to  restrain  the  above  named from 

going  beyond  the  jurisdictional  limits  of  this  state  according 
to  the  prayer  of  said  petition.     Now,  therefore,  if  the  said 

shall  prosecute  his  said  petition  with  effect  and  shall 

reimburse  to  the  said  defendant   all  such  damages 

and  costs  as  he  shall  wrongfully  sustain  by  occasion  of  the 
said  writ  of  ne  exeat  republica  issued  upon  and  by  virtue  of  the 
prayer  in  said  petition  contained,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

(Signatures  and  seals) 

3781  Writ  (111.) 

(Venue) 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said  county, 
greeting : 

Whereas,  it  has  been  represented  to  the  honorable , 

judge  of  the judicial  circuit  of  the  state  of  Illinois, 

4  Jones  v.  Kennicott,  supra. 
s  Precede    this    by    obligation    to 
respondent. 
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and  the  sole  presiding  judge  of  the court  of 

county  in  said  circuit,   and  state   aforesaid,   on  the  part   of 

petitioner  in  a  certain  petition  exhibited  before  the 

master  in  chancery  of  said  court  and  filed  in  said  court  against 

you  the  said  to  be  relieved  touching  the  matters 

therein   complained   of,   in   which   said   petition   it   is   stated, 

among  other  things,  that  the  said is  justly  indebted 

to    secured  to  be  paid   by   two   certain  promissory 

notes,  one  of   dollars  and  one  of   dollars, 

bearing  date ,  19. .,  payable  in year  from  date 

thereof,  together  with    per  cent  interest  per  annum, 

which  said  notes  are  both  signed  by  said .  as  surety, 

and  that  the  said is  about  to  depart  from  the  county 

of and  from  the  state  of  Illinois,  with  the  intention 

of  having  his  effects  removed  from  this  state  to  the  injury  of 
said  orator,  and  the  said  petitioner  having  prayed  a  writ  of 
ne  exeat  republica  in  the  premises;  and  our  said  master  in 
chancery  having  directed  the  issuing  thereof  on  execution  of 

bond  by  said  petitioner,  in  the  penal  sum  of dollars, 

with.    as   security,    and   further   directing   the   said 

to  give  bond  in  the  sum  of   dollars ;  and 

the   said    having  filed  his   bond   as   by  said   order 

required ; 

"We,   therefore,   command  you  that  you  summon  the  said 

to  be  and  appear  before  the  judge  of said 

court  on  the day  of  the  next  term  thereof 

to  be  holden  at  the  court  house  in  the  city  of in  the 

county  of and  state  of  Illinois  on  the of 

the  month  of    ,   19..,   to   answer  said  petition;   and 

further  that  you  take  the  body  of  the  said   should 

he  refuse  to  give  security  in  the  penalty  herein  endorsed,  con- 
ditioned as  the  law  directs,  and  him  safely  keep,  so  that  you 
have  his  body  before  said  court  at  the  time  and  place  afore- 
said together  with  this  writ  with  an  endorsement  thereon  as 
to  the  manner  in  which  you  may  execute  the  same.  Hereof 
fail  not  under  the  penalty  of  what  the  law  directs. 

Witness  (clerk,  etc.) 

(Seal) 


Return 

(Venue) 

I  have  executed  the  within  process  by  reading  the  same 
and   also   by   delivering   a   true   copy   to   the   within   named 

and  taking  his  body  and  committing  him  to  the 

jail,  the day  of ,  19 .  . 

,  Sheriff. 

Fees,  $ 
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I  took  bail  and  released  the  within  named 

19..  ,  Sheriff. 

3782  Motion  to  quash,  practice 

Under  Illinois  practice,  a  motion  to  quash  a  writ  of  ne  exeat 
Jy  1 1  passed  up'on  after  an  answer  to  the  petition  is  filed.* 

p.   1527. 
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OUTLAWRY 


i 

3783  Michigan 


3783  Michigan 

Proceedings  by  outlawry  in  civil  actions  has  been  abolished  in 
Michigan.1 

i  Brooks  v.  Mclntyre,  4  Mich. 
316,  321  (1856);  (10,399),  C.  L. 
1897. 
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ing  enforcement   (W.  Va.) 


DISSOLUTION 


RULE    TO    SHOW    CAUSE 


3791  Motion 
3787  West  Virginia  3792  Order 

JURISDICTION 

3784  Constitutional  questions 

A  writ  of  prohibition  will  not  issue  to  test  the  constitutionality 
of  a  law  or  ordinance  constituting  the  basis  of  the  proceeding 
which  it  is  sought  to  be  prohibited.1 

3785  Original  and  appellate 

A  writ  of  prohibition  may  issue,  in  Illinois,  in  aid  of  the  appel- 
late jurisdiction  of  either  the  supreme  or  appellate  court :  it  can- 
not issue  as  an  original  writ.2 

PETITION 

3786  Judgment,  erroneous,  preventing  enforcement  (W.  Va.) 

C  Caption) 

To  the  honorable  supreme  court  of  appeals  of  West  Virginia: 

The    undersigned    petitioner    most    respectfully    represents 

unto  your  honors  that  it  is  a  corporation  duly  organized  and 

doing  business  under  the  laws  of  the  state  of  West  Virginia; 

that  on  the day  of one   ,  before  a 

justice  of  the  county  of ,  recovered  a  judgment  for 

i  Pizzini  v.  Grinnan,  112  Va.  241  z  People  v.  Circuit  Court,  169  111. 

(1911).  201,  216    (1897). 

2382 


PROHIBITION  2383 

the  sum  of dollars  and   dollars  costs ; 

that  petitioner  tendered  a  bond  in  double  the  amount  of  said 

judgment  and  took  an  appeal  to  the  circuit  court  of 

county,  wherein  said  suit  was  docketed ;  that  on  the 

day   of    the   same   was   tried   before   a   jury,   who, 

after  hearing  the  evidence  therein,  returned  the  following 
verdict:  (Insert  verdict)  ;  and  that  thereupon,  said  petitioner, 
by  counsel,  moved  the  court  to  set  aside  the  verdict  of  the 
jury  and  grant  it  a  new  trial,  of  which  motion  the  court  took 
time  to  consider. 

Petitioner  further   showeth   that   on  the    day   of 

,  the  circuit  court  of county  made  and 

entered  the  following  order:     (Insert  order). 

Petitioner  further  showeth  that  as  shown  by  the  verdict 

of  the  jury  entered  therein  by  said  court  on  the day 

of ,  and  as  shown  by  the  order  entered  therein  on  the 

day  of  ,  the  verdict  of  the  jury  as  quoted 

in  each  of  said  orders  is  the  same  in  amount,  but  different  in 
language  used,  although  each  of  said  verdicts  are  quoted  in 
the  orders  so  made  by  said  circuit  court  of county. 

Your  petitioner  further  showeth  that  in  attempting  to  enter 

judgment  on  the  verdict  of  the  jury  on  the  day  of 

the  court  in  its  order  therein  made  and  entered  on 

that  day  recited  that  petitioner  had  reduced  said  judgment 
more  than  five  dollars,  yet  judgment  therein  was  entered  for 
all  the  costs  incurred  in  the  trial  of  said  cause  in  said  circuit 
court,  and  before  the  justice  expended,  as  will  appear  from 
the  judgment  and  the  order  hereinbefore  quoted. 

Petitioner  further  showeth  that  when  the  circuit  court  of 
county  undertook  to  enter  judgment  against  peti- 
tioner in  said  action  for  the  costs  therein  incurred  by  said 

in  the  trial  of  said  action  in  the  circuit  court  of 

county,  it  was  without  jurisdiction,  and  was  a  usurpa- 
tion of  authority  not  given  to  said  court  by  section  2122  of 
the  Code  of  West  Virginia  of  1906,  as  no  judgment  for  costs 
could  have  been  rendered  against  petitioner  in  said  action 
after  the  petitioner  had  reduced  the  judgment  of  the  justice 
more  than  five  dollars. 

Petitioner  further  showeth  that  it  has  tried  to  have  the 

circuit  court  of   county  stay  the  execution  of  said 

judgment  for  costs  until  it  could  give  notice  to  correct  said 
erroneous  judgment,  but  the  court  refused  to  enter  an  order 
staying  the  same,  and  that  execution  will  issue  upon  said 
erroneous  judgment,  if  not  already  issued  thereon,  and  the 
same  will  be  levied  upon  the  property  of  petitioner,  unless 
prohibited  from  so  doing. 

Your  petitioner  therefore  prays  that  a  rule  may  be  awarded 

against  the  said judge  of  the  circuit  court  of 

county  and the  plaintiff  in  said  suit,  to  show  cause, 

if  they,  or  either  of  them  can,  why  the  writ  of  prohibition  shall 
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not  be  awarded  to  it  prohibiting  the  said ,  judge  of 

the  circuit  court  of county  from  proceeding  further 

in  said  suit,  or  from  taking  any  action  to  enforce  the  collec- 
tion of  said  erroneous  judgment,  by  writ  of  fieri  facias,  or 

otherwise ;  and  to  prohibit  the  said  from  collecting 

said  erroneous  judgment  so  entered  in  said  suit,  as  being  with- 
out warrant  of  law  or  authority  to  enter  and  collect  the  judg- 
ment as  in  said  orders  set  forth. 

By':::::::::::::::::::: 

its  attorney. 

(Venue) 
Before  the  undersigned  authority  within  and  for  the  county 

aforesaid,  this  day  personally  appeared   ,  who  after 

being    duly  sworn    says,    that    he    is    the    superintendent    of 

,  a  corporation,  the  petitioner  named  in  the  foregoing 

petition ;  that  he  is  familiar  with  the  business  of  said  corpora- 
tion, and  is  acquainted  with  the  facts  and  circumstances  to 
which  said  petition  relates ;  and  being  so  acquainted  therewith, 

the  said says  that  the  facts  and  allegations  in  said 

petition  contained  are  true,  except  so  far  as  therein  stated 
to  be  on  information,  and  so  far  as  they  are  therein  stated  to 
be  upon  information,  he  believes  them  to  be  true. 


Sworn  to  and  subscribed,  etc. 

RULE  TO  SHOW  CAUSE 

3787  West  Virginia 

(Caption) 

This  day  came  the by ,  its  attorneys,  and 

presented  to  the  court  a  petition,  duly  verified,  praying  that 

a  rule  be  awarded  against  the  honorable  ,  judge 

of  the  circuit  court  of county  and ,  to  show 

cause,  if  any  they,  or  either  of  them  can,  why  a  writ  of  prohi- 
bition shall  not  be  awarded,  prohibiting  the  said , 

judge  of  the  circuit  court  of county,  from  proceed- 
ing further  in  the  suit  of against ,  or  from 

taking  any  action  to  enforce  the  collection  of  the  judgment 

entered  in  said  suit  by  said  circuit  court  of county  on 

the day  of ;  and  prohibiting  the  said 

from  collecting  said  judgment  so  rendered  in  said  suit  on  said 

day   of    ;   which   petition   and   the   record 

accompanying  the  same  are  ordered  to  be  filed;  which  is 
accordingly  done. 

And  the  petition  and  record  aforesaid  having  been  seen 
and  inspected  by  the  court  it  is  ordered  that  a  rule  be  awarded 
against  the  honorable ,  judge  of  the  circuit  court  of 
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county  and  the  said ,  returnable  before  this 

court  at  its  court  room  in  the  city  of in  the  county  of 

on  the   day  of   at   o  'clock 

in  the noon,  to  show  cause  if  any  they,  or  either  of 

them,  can  before  this  court,  why  a  writ  of  prohibition  shall 
not  be  awarded  prohibiting  them,  and  each  of  them,  from 
enforcing,  or  taking  any  action  to  enforce,  so  much  of  said 

judgment  rendered  by  said  circuit  court  of   county 

on  the    day  of    as  adjudges  against  said 

petitioner  the  costs  incurred  by  said in  the  trial  of 

said  case  in  said  circuit  court  upon  appeal;  and  it  is  further 
ordered  that  in  the  meantime  all  further  proceedings  upon  so 
much  of  said  judgment  as  adjudges  costs  as  aforesaid,  be 
stayed. 

It  is  further  adjudged  and  ordered  that  the  service  of  an 

office  copy  of  this  order  upon  said ,  judge  of  said  circuit 

court  of county,  and  the  said ,  shall  have 

the  same  force  and  effect  as  the  execution  upon  them  of  a 
formal  rule  in  pursuance  thereof. 

State  of  West  Virginia, 

To  the  sheriff  of county,  greeting : 

You  are  hereby  commanded,  in  the  name  of  the  state  of 
West  Virginia  to  make  service  of  the  foregoing  rule  upon  the 

said ,  judge  of  the  circuit  court  of county, 

and  upon  the  said ,  and  to  make  your  return  hereof 

to  this  office  on  or  before day  of ,  at 

o  'clock  in  the noon,  showing  how  you  have  executed 

the  same. 

Witness, ,  clerk  of  the  supreme  court  of  appeals, 

this   day  of   in  the    year  of  the 

state. 


Clerk. 

Executed  the  within  writ  upon  the  within  named , 

judge  circuit  court  of county,  by  delivering  to  him 

in  person  a  true  copy  thereof  on 


Sheriff  of county. 

By 

his  deputy.3 

ANSWER 

3788  Adopting  co-defendants  (Va.) 

(Caption) 

The  demurrer  and  answer  of to  the  petition  for  a 

writ  of  prohibition. 

s  Make    similar    return    upon    the 
other    defendant. 


I 
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This  respondent,  for  his  demurrer  and  answer  to  the  peti- 
tion  herein,   hereby   refers   to,   relies   upon,   and   adopts   the 

demurrer  and  answer  of to  said  petition  and  all  of 

the  facts  and  grounds  set  forth  in  said  demurrer  and  answer 
as  furnishing  sufficient  reasons  why  the  writ  of  prohibition 
should  not  be  awarded  in  this  case. 

And  now,  having  fully  answered,  this  respondent  prays  to 
be  hence  dismissed,  etc. 

(Venue) 

I, ,  a  notary  public  of  the  city  of in 

the  state  of ,  do  certify  that ,  whose 

name  is  signed  to  the  foregoing  answer,  this  day  personally 
appeared  before  me  in  my  said  city  and  state  and  made  oath 
that  the  statements  contained  in  said  answer  are  true  to  the 
best  of  his  information,  knowledge  and  belief. 

Given  under  my  hand  this day  of 

WRIT 

3789  Virginia 

The  commonwealth  of  Virginia, 

To  the  sheriff  of ,  greeting: 

Whereas,  pleas  of  chattels  and  debts  amounting  to  more 
than  the  sum  of  twenty  dollars  according  to  the  law  and  cus- 
tom of  the  commonwealth  ought  not  to  be  pleaded  without  our 

writ ;  and  as  we  hear  that hath  impleaded 

touching  a  debt  of dollars  in  your  county  without  our 

writ; 

We  command  you,  if  it  be  so,  that  then  you  absolutely  super- 
sede that  plea  from  being  farther  holden  in  the  county  afore- 
said without  our  writ,  and  on  our  behalf  that  you  tell  the 

aforesaid that  he  may  upon  request  obtain  our  writ 

for  the  debt  aforesaid  if  it  shall  seem  to  him  expedient. 

Witness   ,  clerk  of  our  circuit  court  of  law  and 

chancery  for county  at ,  the  day  of , 


Clerk. 
3790  West  Virginia 

State  of  West  Virginia,  to  the  honorable    , 

judge   of   the    circuit    court    of    county    and 

,  greeting: 

Whereas,  heretofore,  to  wit,  on day  of the 

presented  to  the  supreme  court  of  appeals  its  peti- 
tion, duly  verified  alleging,  in  effect,  that  said  petitioner  is  a 
corporation  duly  organized  and  doing  business  under  the  laws 
of  the  state  of  West  Virginia ;  that  on  the day  of 
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,  one before  a  justice  of  the  county  of 

recovered  a  judgment  against  said  petitioner  for  the  sum  of 

dollars  and dollars  costs,  and  that  petitioner 

tendered  a  bond  in  double  the  amount  of  said  judgment  and 

took  an  appeal  to  the  circuit  court  of county  wherein 

said  suit  was  docketed ;  that  upon  the  trial  of  said  case  in  said 
circuit  court,  a  judgment  was  entered  by  said  court  against 

said  petitioner  for  the  sum  of dollars  together  with 

the  costs  in  said  court  and  before  the  justice  by  the  said 

in  said  case  expended;  that  in  so  adjudging  against  the  said 

petitioner,  the  costs  incurred  by  said in  said  circuit 

court  of county  the  said  court  was  acting  without 

jurisdiction ;  and  that  said  court  was  without  power  or  author- 
ity to  enter  said  judgment ;  and  praying  that  a  writ  of  prohi- 
bition be  awarded  against  the  said ,  judge  of  the  cir- 
cuit court  of county  and  the  said ;  and, 

Whereas,  on  said day  of the  supreme  court 

of  appeals  awarded  a  rule  in  prohibition  as  prayed  for  in  said 

petition,  returnable  at on day  of 

prohibiting  the  enforcement  of  so  much  of  the  judgment  afore- 
said as  adjudged  against  the  petitioner  the  costs  of  said  case 
in  said  circuit  court;  and  on  said  last  named  date,  the  said 
respondents  not  appearing,  all  matters  arising  upon  said  peti- 
tion were  argued  by  counsel  and  submitted  to  the  court  for 
decision ;  and, 

Whereas,  afterward,  to  wit,  on  the  same  day  of the 

supreme  court  of  appeals  in  term  at awarded  the  writ 

of  prohibition  prayed  for  in  the  said  petition  of ; 

Now,  therefore,  this  is  to  command  you,  the  said , 

judge  of  the  circuit  court  of  county  and  the  said 

,  in  the  name  of  the  state  of  West  Virginia,  that  you 

altogether  supersede,  and  you  and  each  of  you  are  hereby  pro- 
hibited, from  enforcing  or  taking  any  action  to  enforce,  so  much 

of  the  said  judgment  of  the  circuit  court  of county 

rendered  on  the day  of in  the  case  of 

against as  adjudges  against  said  petitioner 

the  costs  incurred  by  the  said in  the  trial  of 

said  case  in  said  circuit  court  upon  appeal,  by  writ  of  fieri 
facias,  or  otherwise.4 


DISSOLUTION 

3791  Motion  (Miss.) 

(Caption) 
Now  comes ,  by  his  attorney,  and  moves  the  court 

4  Add    direction   to    sheriff    as    in 
Section  3787. 
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to  dissolve  the  writ  of  prohibition  heretofore  granted  by  the 
court  in  this  cause. 

Respondents, 

by 

attorneys. 
3792  Order  (Miss.) 

(Caption) 

Came  on  to  be  heard  this  cause  before in 

on  the day  of ,  19. .,  upon  petition  of , 

answer  thereto,  motion  of to  dissolve  the  writ  of  pro- 
hibition heretofore  granted  in  the  above  cause  and  upon  the 
agreed  statement  of  facts,  and  it  appearing  to  the  court  upon 
consideration  of  the  same  that  the  said  writ  of  prohibition 
granted  in  this  cause  ought  to  be  dissolved,  it  is  therefore 
here  ordered  that  the  said  writ  of  prohibition  heretofore 
granted  in  this  cause  be  and  is  hereby  dismissed,  and  defend- 
ant is  granted  an  appeal  from  this  order  upon  executing  a  bond 

in  the  sum  of dollars  with  sufficient  sureties. 

Said  bond  to  be  approved  by  the  circuit  court  clerk  of 

county,  Mississippi,  and  said  appeal  shall  act  as  a  supersedeas. 

Done,  etc. 


CHAPTER    LXXI 
QUO  WARRANTO 


IN  GENERAL 

§§ 

3793  Proceeding,  nature 

3794  Franchise  and  license  defined 

ACTION 

3795  Appeal  and  error 

3796  Corporate  office 

CORPORATION,    PRIVATE 

3797  De  facto  organization 

3798  Forfeiture;    grounds,    gener- 

ally 

3799  Forfeiture;  grounds,  books  of 

account 

3800  Forfeiture,    grounds,    capital 

stock  purchase,  monopoly 

3801  Forfeiture;  grounds,  leasing 

3802  Forfeiture;  grounds,  renting 

3803  Forfeiture;   grounds,  sale  of 

all  property 

3804  Purpose,  law  and  fact 

CORPORATION,     QUASI    PUBLIC 

3805  Forfeiture;    grounds,    capital 

stock,  sale  of 

3806  Forfeiture;  grounds,  consoli- 

dation 


3807  Drainage    district,    attaching 

lands 

3808  Drainage  district;  forfeiture, 

grounds,  non-user 

3809  Drainage   district;    organiza- 

tion, evidence 

3810  Drainage   district;    organiza- 

tion, jurisdictional  defects 

3811  Drainage   district ;    organiza- 

tion, meetings,  estoppel 

3812  Errors  and  irregularities 


3813  License,  municipal 

3814  License,  saloon 

3815  Licenses,  streets,  occupation 

3816  Municipal  corporations 

3817  Municipal  office 

PARTIES 

3818  Respondents,  admission 

PLEADING 

3819  Illinois 

LEAVE 

3820  State's  attorney's  duty 

3821  Application ;     nature,     requi- 

sites and  proof 

forms 

3822  Corporation,  acting  as 

3823  General  application 

3824  Saloon  licensee 

3825  Village  trustees 


3826  Order  to  show  cause 

3827  Motion  to  vacate,  practice 

3828  Discretion,  practice 

3829  Evidence,  election  contest 


3830 
3831 

3832 


3833 


3834 


INFORMATION 

Information,  nature 
Information ;    requisites,    ad- 
mission 
Joinder  of  counts 

FORMS 

Corporate    franchise,    forfeit- 
ure 
Corporation,  acting  as 


2389 


2390  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 


3835  License,  saloon 

3836  Monopoly,    manufacturing   or 

mercantile 

3837  Village  trustees 

SUMMONS 

3838  Requisites,  practice 

DEFENSES 

3839  Scope 

3840  Estoppel,  laches,  limitation 

3841  Municipal  record,  amendment 

3842  Statute,   application 

PLEA 

3843  Practice 

3844  General  requisites 


3845  Corporate    franchise,    forfeit- 

ure, requisites 

3846  Disclaimer 

3847  Justification,  requisites 

3848  Justification ;    city    organiza- 

tion, plea 

3849  Justification;     drainage    dis- 

trict requisites 


§§ 
3850 

3851 


3852 
3853 


3854 
3855 


3S56 


3857 
3858 
3859 
3S60 
3861 
3862 


3863 
3S64 


Justification ;  drainage  dis- 
trict, plea 

Justification,  township  organ- 
ization, plea 

DEMURRER 

Admission 
Form 

REPLICATION 

Departure 
New  matter 

VERDICT 

Not  guilty 

JUDGMENT 

Not  guilty 
Ouster,  discretion 
Ouster,  disclaimer 
Ouster 

Quashing  writ 
Satisfaction  of  costs 

APPEAL    OR    ERROR 

Jurisdiction 

Bill  of  exceptions,  necessity 


IN  GENERAL 

3793  Proceeding,  nature 

The  right  to  an  information  in  the  nature  of  quo  warranto  is 
not  absolute.  A  court,  in  the  exercise  of  its  sound  judicial  dis- 
cretion, may  refuse  to  grant  leave  to  file  the  information,  or  it 
may  refuse  to  proceed  to  judgment,  whenever  to  do  so  would  be 
justified  by  an  unreasonable  delay  or  by  an  acquiescence  on  the 
part  of  the  complaining  parties,  or  from  a  consideration  of  the 
public  interest  or  convenience.1 

An  information  in  the  nature  of  a  writ  of  quo  warranto  super- 
sedes the  former  method  of  proceeding  by  writ  of  quo  warranto; 
and  in  Illinois  the  writ  may  be  used  for  the  assertion  of  private 


i  People    v.    Lease,    248    111.    187, 
194   (1911). 
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and  public  rights;  and  when  used  for  the  protection  of  private 
rights  the  proceeding  is  civil.2 

An  information  in  the  nature  of  quo  warranto,  although  in 
the  name  of  the  state,  is  not  necessarily  a  proceeding  by  the 
state,  but  it  may  be  regarded  and  treated  as  a  proceeding  by  a 
municipal  corporation  if  it  is  the  real  party  in  interest.3 

3794  Franchise  and  license  defined 

A  grant  or  special  privilege  conferred  by  the  sovereign  power 
of  a  state  is  a  franchise ;  permission  given  for  the  exercise  of  a 
corporate  franchise  within  a  municipality  is  a  license.4 

3795  Appeal  and  error 

A  proceeding  in  the  nature  of  quo  warranto  cannot  be  substi- 
tuted for  a  writ  of  error  or  an  appeal.5 

3796  Corporate  office 

Persons  who  usurp  or  unlawfully  hold  office  in  a  private  cor- 
poration created  by  authority  of  Illinois  may  be  ousted  from 
office  by  a  quo  warranto  proceeding,6 

CORPORATION,    PRIVATE 

3797  De  facto  organization 

Under  Illinois  law,  it  is  essential  to  the  de  jure  existence  of  a 
corporation  that  the  certificate  of  complete  organization  and  a 
copy  of  all  of  the  papers  attached  thereto  shall  have  been  re- 
corded with  the  recorder  of  deeds  of  the  proper  county  within 
two  years  next  after  the  date  of  the  issuance  of  the  license  per- 
mitting the  organization  of  the  corporation.  The  license  to  or- 
ganize is  revoked  and  all  subsequent  proceedings  are  annulled 
upon  the  failure  to  comply  with  this  requirement;  and  no  sub- 
sequent attempt  to  follow  the  statute  can  vitalize  the  proceeding 
to  organize  or  complete  organization.7 

2  People    v.    Healy,    230    111.    280,  5  People    v.    Waite,    213    111.    421, 
287       (1907);     Distilling    &    Cattle      422    (1905). 

Feeding  Co.  v.  People,  156  111.  448,  6  People    v.    Healy,    230  111.    280, 

482    (1895).  298    (1907). 

3  People  v.  Union  Gas  &  Electric  i  People  v.   Mackey,  255  111.   144, 
Co.,   254  111.  395,  417    (1912).  151,    158    (1912);    Sec.    4,  Corpora- 

*  People  v.  Union  Gas  &  Electric      tion     act     (Hurd's    Stat.    1911,    p. 
Co.,  254  111.  404.  559). 
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In  a  direct  proceeding  by  information  in  the  nature  of  a  quo 
warranto,  the  previous  organization  of  a  de  facto  corporation 
cannot  be  questioned  where  the  de  facto  corporation  ceased  to 
exist  and  the  legal  corporation  was  thereafter  organized  to  take 
its  place,  as  the  existence  of  a  de  facto  organization  cannot  be 
disputed  collaterally.8 

3798  Forfeiture;  grounds,  generally 

It  is  not  every  accidental  omission  of  a  duty,  or  accidental 
commission  of  an  error  that  will  cause  a  forfeiture,  but  there 
must  be  a  deliberate  abandonment  of  a  salutary  rule  of  action 
prescribed  by  the  charter  and  a  substitution  of  another  rule  for 
the  transaction  of  business;  whifh,  if  continued,  would  defeat 
one  of  the  primary  objects  of  the  legislature  in  granting  the 
charter.9 

3799  Forfeiture ;  grounds,  books  of  account 

Whether  a  failure  to  keep  books  of  account  as  is  required  by 
statute  would  cause  a  forfeiture  of  a  franchise,  is  a  question  of 
fact.10 

3800  Forfeiture;  grounds,  capital  stock  purchase,  monopoly 

It  is  contrary  to  public  policy  of  Illinois  for  one  corporation 
to  own  capital  stock  in  another  corporation,  or  to  attempt  to  do 
so  by  purchasing  such  stock  in  the  name  of  another,  or  to  have 
the  legal  title  of  the  stock  held  in  the  name  of  another  for  the 
benefit  of  the  purchasing  corporation.  The  powers  of  a  corpora- 
tion organized  under  the  General  Incorporation  act  are  re- 
stricted to  those  which  are  necessary  to  carry  into  effect  the 
object  of  the  corporation ;  and  the  power  to  purchase  the  capital 
stock  of  another  corporation  is  not  requisite  for  such  a  purpose. 
The  purchase  of  a  majority  or  of  all  of  the  capital  stock  of  a 
competing  corporation  indirectly  tends  to  create  a  monopoly. 
In  law,  the  effect  and  not  the  purpose  controls;  and  a  thing 
which  cannot  be  done  directly,  cannot  be  accomplished  indi- 
rectly.11 

s  People   v.    Sehafer,   228   111.    17,  Co.,  249  HI.  106,  110   (1911);   Sec. 

22    (1907).  13,  Corporation  act   (111.). 

9  State    v.    Commercial    Bank,    33  «  People    v.    Union    Gas   &    Elec- 

Miss.   474,  497,  499    (1857).  trie  Co.,  254  111.  409,  413. 

i°  People  v.  Walker  Opera  House 
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3801  Forfeiture;  grounds,  leasing 

A  power  to  carry  on  a  certain  business  may  be  exercised 
through  a  lessee.12 

3802  Forfeiture;  grounds,  renting 

A  corporation  has  power  to  rent  a  small  portion  of  its  real 
estate  as  an  incident  to  its  legally  authorized  business.13 

3803  Forfeiture;  grounds,  sale  of  all  property 

A  sale  of  all  the  property  of  a  corporation  passes  all  of  its 
property  that  is  vendible;  the  sale  does  not  transfer  the  cor- 
porate franchise,  as  that  is  not  assignable  and  does  not  dissolve 
the  corporation.14 

3804  Purpose,  law  and  fact 

Whether  two  or  more  purposes  of  a  corporation  are  for  sep- 
arate businesses  is  a  question  of  fact  and  not  of  law.15 

CORPORATION,  QUASI  PUBLIC 

3805  Forfeiture ;  grounds,  capital  stock,  sale  of 

It  is  against  public  policy  for  a  quasi  public  corporation  to 
surrender  and  abandon  to  a  competitor  the  right  to  exercise  the 
franchise  and  to  transfer  to  it  all  of  the  tangible  property  in- 
cluding all  of  its  capital  stock  to  secure  to  the  beneficiary  of  the 
transaction  control  of  the  transferring  corporation  and  to  pre- 
vent it  from  again  engaging  in  the  business  for  which  it  was 
created.18 

3806  Forfeiture;  grounds,  consolidation 

Gas  and  electric  lighting  companies  are  quasi  public  corpo- 

'A  People  v.  Walker  Opera  House  power     to     exercise     an     authority 

Co.,  249  111.  111.  which  the  city  had  previously  sanc- 

13  People  v.  Walker  Opera  House  tioned    and    which    it   was   estopped 
Co.,  249  111.  112.  to  question.     The  right  of  the  state 

14  People  v.  Union  Gas  &  Electric  to    raise   the   question   of   authority 
Co.,  254  111.  404.  was  expressly  excluded  from  the  de- 

16  People  v.  Walker  Opera  House  cision.     A   clear  distinction  is   here 

Co.,  supra.  recognized  between  a  franchise  and 

18  People  v.  Union  Gas  &  Electric  a  license.     The  case  decides  rights 

Co.,  254  111.  409.     This  case  is  ex-  arising  from  license,  and  not  from 

pressly    limited    to    the   right    of    a  franchise. 
city  to  question  the  gas  company's 
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rations,  their  privilege  to  use  streets  being  equivalent  to  the 
power  of  eminent  domain.17 

The  franchise  of  a  gas  or  electric  lighting  corporation  can 
only  be  exercised  by  virtue  of  municipal  license  or  permission, 
although  it  exists  independently  of  municipal  action.18  The  con- 
solidation of  gas  companies  under  the  Illinois  Gas  act  of  1897 
is  restricted  to  those  companies  which  are  actually  engaged  in 
furnishing  gas  to  consumers.19 


3807  Drainage  district,  attaching  lands 

The  action  of  drainage  commissioners  in  attaching  lands  to  th/» 
drainage  district  can  only  be  questioned  by  quo  warranto.20 

3808  Drainage  district,  forfeiture,  grounds,  non-user 

A  drainage  district,  being  a  municipal  corporation,  is  not  sub- 
ject to  dissolution  on  the  grounds  of  non-user  of  corporate  func- 
tions, or  of  a  failure  to  elect  officers.21 

3809  Drainage  district;  organization,  evidence. 

The  insufficiency  of  evidence  to  warrant  the  finding  by  the 
court  that  proper  steps  were  taken  in  the  organization  of  z 
drainage  district  cannot  be  urged  in  quo  warranto  proceedings, 
where  the  court  had  jurisdiction  of  the  parties  and  the  subject 
matter.22 

3810  Drainage  district;  organization,  jurisdictional  defects 

In  a  proceeding  by  quo  warranto  to  test  the  organization  of  a 
drainage  district,  no  defects  in  the  petition  for  the  organization 
of  the  district  can  be  reached  that  do  not  affect  the  jurisdiction 
of  the  court.23 

3811  Drainage  district;  organization,  meetings,  estoppel 

Parties  who  have  recognized  the  legality  of  a  municipal  cor- 
poration by  taking  part  in  its  organization  and  subsequent  pro- 

17  People  v.  Union  Gas  &  Electric  20  Shanley  v.  People,  225  111.  579, 

Co.,  254  111.  405.  583    (1907). 

is  People  v.  Union  Gas  &  Electric  21  People  v.   Niebruegge,   244   111. 

Co.,  254  111.  404.  82,   86,   87    (1910). 

is  People  v.  Union  Gas  &  Electric  22  People  v.  Munroe,  227  111.  604, 

Co.,    254    111.    414;     Gas    act     1897  609   (1907). 

(Kurd's   Stat.    1909,  p.   604).  23  People  v.  Munroe,  227  111.  611. 
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ceedings,  cannot  long  afterwards  question  the  regularity  of  such 
organization.24 

Thus,  parties  who  participated  in  the  meetings  that  were  held 
outside  of  the  drainage  district,  will  not  be  permitted  to  ques- 
tion the  legality  of  the  organization  of  the  drainage  district  on 
that  ground.25 

3812  Errors  and  irregularities 

Mere  errors  or  irregularities  in  the  exercise  of  powers  are  not 
the  appropriate  subjects  for  investigation  in  an  information  in 
the  nature  of  a  quo  warranto.2® 

3813  License,  municipal 

Quo  warranto  is  maintainable  to  question  the  authority  as- 
sumed under,  or  the  validity  of,  a  municipal  license.27  So,  the 
right  of  a  municipality  to  terminate  a  license  or  a  privilege 
granted  by  it  may  be  tested  by  quo  warranto.29 

3814  License,  saloon 

A  saloon  license  may  be  annulled  by  a  judgment  of  ouster,  if 
the  application  for  the  license  is  based  upon  an  insufficient  num- 
ber of  valid  consents  of  property  owners.29 

In  determining  the  amount  of  frontage  for  which  the  signa- 
tures of  owners  must  be  obtained  under  a  requirement  of  the 
consent  of  a  majority  of  property  owners  to  an  application  for 
a  saloon  license,  park  frontage  must  be  taken  into  consideration, 
and  an  application  for  such  license  is  valid  if  signed  by  the  park 
commissioners,  notwithstanding  that  the  legal  title  to  the  park 
property  is  in  the  commissioners  as  a  corporation.30 

The  consent  of  a  property  owner  to  an  application  for  a  saloon 
license  is  not  purchasable,  because  the  consent  must  be  based 
upon  the  good  of  the  general  public,  and  not  upon  personal  con- 
siderations.31 

The  application  may  be  signed  by  an  authorized  agent  of  the 

s*  People  v.  Crowley,  250  111.  282,  28  People    v.    Central    Union    Tel. 

287  (1911);  People  v.  Maynard,  15  Co.,  232  111.  260,  278  (1908). 

Mich.  463,  470    (1867).  29  Theurer  v.  People,  211  111.  296 

25  People  v.  Crowley,  250  111.  287.  (1904);     People    v.    Griesbaeh,    211 

20Hepler  v.   People,   226   111.   275,  111.  35    (1904). 

281    (1907).  so  Theurer  v.  People,  211   HI.  298. 

27  People  v.  Heidelberg  Garden  3i  Theurer  v.  People,  211  111.  303. 
Co.,  233  111.   290,   293    (1908). 
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property  owner.32  Persons  who  lack  legal  or  mental  capacity  are 
incompetent  to  give  their  consent  to  the  application.33  The  con- 
sent of  a  tenant  in  common  to  an  application  for  a  saloon  license 
extends  only  to  his  proportionate  interest  in  the  property  ac- 
cording to  its  frontage.34 

A  property  owner  may  withdraw  his  name  from  the  applica- 
tion at  any  time  before  final  action  is  taken  thereon,  without 
specifying  any  reasons  therefor.35 

3815  License,  streets,  occupation 

A  right  to  continue  in  the  occupation  and  use  of  streets  and 
to  exercise  a  franchise  therein  may  be  questioned  by  an  infor- 
mation in  the  nature  of  quo  warranto  on  the  ground  that  the 
license  had  been  granted  improperly  or  without  warrant  of  law, 
or  that  it  is  so  held  or  exercised.36 

3816  Municipal  corporations 

In  the  absence  of  statute  a  municipal  corporation  cannot  be 
dissolved  for  non-user  of  corporate  powers,  or  for  a  failure  to 
elect  officers.37 

3817  Municipal  office 

In  Maryland,  to  avoid  duplicity  of  actions,  mandamus  alone 
is  maintainable  where  it  would  be  necessary  to  proceed  by  quo 
warranto  to  try  title  to  a  municipal  office  and  to  resort  to  man- 
damus to  enforce  admission  to  that  office,  or  to  remove  a  person 
from  any  office  to  which  he  is  not  legally  entitled.38 

PARTIES 

3818  Respondents,  admission 

A  petition  for  leave  to  file  an  information  in  the  nature  of  quo 
warranto  and  an  information  for  the  purpose  of  questioning  the 
authority  of  persons  to  act  as  a  corporation,  must  be  against  the 
individuals  who  assume  to  exercise  the  powers  of  the  corpora- 

32Theurer  v.  People,  211  111.  305.  37  People  v.    Niebruegge,   244   111. 

33  People  v.  Griesbach,  211  111.  41.       86. 

3*  People   v.    Griesbach,     211     111.  38  Hummelshime     v.     Hirsch,     114 

38.  Md.  39,  49    (1910). 

35Theurer  v.  People,  211  111.  305. 

a«  People    v.    Central    Union    Tel. 
Co.,   232   111.   260. 


QUO    WARRANTO  2397 

tion.39  But  when  an  existing  corporation  abuses  any  of  its  fran- 
chises, or  usurps  franchises  which  do  not  belong  to  it,  the  peti- 
tion and  information  should  be  against  the  corporation  as  such.40 
This  rule  applies  to  private  as  well  as  municipal  corporations.41 
By  proceeding  directly  against  a  corporation  the  state  admits 
the  defendant's  corporate  existence,  and  such  admission  cannot 
afterwards  be  controverted.42 

PLEADING 

3819  Illinois 

The  pleadings  in  quo  warranto  conform  to  the  general  prin- 
ciples and  rules  that  govern  ordinary  civil  actions  at  common 
law.43 

LEAVE 

3820  State's  attorney's  duty 

In  cases  involving  a  personal  right  or  grievance,  enforcible 
or  remediable  solely  by  quo  warranto,  it  is  the  duty  of  the  state's 
attorney,  upon  proper  application  of  the  person  aggrieved  to  ap- 
ply for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto; but  in  cases  involving  purely  prosecutions  on  the  part 
of  the  people,  the  state's  attorney  is  vested  with  the  same  discre- 
tion originally  exercised  by  him  at  common  law,  when  an  infor- 
mation of  quo  warranto  was  solely  a  prerogative  remedy  of  the 
crown.44 

3821  Application;  nature,  requisites  and  proof 

A  petition  for  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  is  merely  an  application  and  not  a  pleading,  and 
it  may  include  different  grounds  constituting  different  counts 

89  People    v.    Anderson,    239    111.  Feeding  Co.  v.  People,  156  111.  481 ; 

266,  269    (1909);   People  v.  Spring  People   v.    Central    Union    Tel.    Co., 

Valley,  129  111.  169,  175,  177  (1889)  ;  supra. 

Sec.  1,  c.  112,  Rev.  Stat.  (111.).  43  Distilling  &  Cattle  Feeding  Co. 

40  People  -v.    Spring    Valley,    129  v.    People,    156    111.   482;    People   v. 

111.  175,  177,  178;  Sec.  1,  c.  112,  Rev.  Central  Union  Ttl.  Co.,  192  111.  311; 

Stat.  (111.) ;  People  v.  Central  Union  Sec.    15,    Practice   act    1907    (111.); 

Tel.  Co.,  192  111.  307,  313   (1901).  People    v.    Central    Union    Tel.   Co., 

•»i  People    v.    Spring    Valley,    129  232   111.    273;    People   v.   Heidelberg 

111-  176.  Garden  Co.,  233  111.   294. 

42  State  v.   Commercial   Bank,   33  44  People   v.   Healy,   231   111.   629, 

Miss.  495;  People  v.  Spring  Valley,  634    (1908). 
129    111.    175;    Distilling    &    Cattle 
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of  the  proposed  information.45  The  petition  usually  stands  as 
the  complaint  and,  where  a  rule  nisi  is  ordered,  the  allega- 
tions of  the  complaint  constitute  the  issues,  which  may  be 
supported  or  denied  by  affidavits  of  the  respective  sides.46 

A  petition  is  sufficient  if  it  shows  on  its  face,  probable  cause 
for  granting  the  leave  prayed.47 

FORMS 

3822  Corporation,  acting  as  (111.) 

(Caption) 

To  the  honorable,  the  judges  of  said  court. 

,  state 's  attorney  in  and  for  said  county  and  state, 

respectfully  petitions  the  court  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto,  which  information  he  presents 
to  the  court  with  this  petition,  and  in  support  of  his  said 
petition  the  petitioner  shows  to  the  court  the  following,  to  wit : 

That  on  or  about  the  day  of  ,  19. .,  the 

then  secretary  of  state  of  said  state  of  Illinois,  issued  and 
delivered  to  E,  B  and  R  certain  pretended  articles  of  incorpo- 
ration in  words  and  figures  as  follows:  (Insert  articles  of 
incorporation) :  and  that  a  duly  certified  copy  of  said  pre- 
tended articles  of  incorporation  is  submitted  herewith. 

2.  That  the  petitioner  is  informed  and  believes,  and  so 
states  the  fact  to  be,  that  all  of  the  above  named  individuals 
have  long  ceased  to  be  connected  in  any  way  with  said  pre- 
tended corporation  called  by  the  name  of  the 

company. 

3.  That  the  petitioner  is  informed  and  believes,  and  so 
states  the  fact  to  be,  that  S  and  J  are  now,  and  for  many 
years  last  past  have  been,  acting  within  this  state  as  a  corpo- 
ration under  and  by  virtue  of  said  pretended  articles  of  incor- 
poration. 

4.  The  petitioner  further  shows  to  the  court  that  said  pre- 
tended articles  of  incorporation  are  null  and  void,  and  were 
issued  by  said  secretary  of  state  without  his  having  lawful 

authority  to  do  so ;  that  said  company  never  was  a 

corporation,  and  that  said  S  and  J  are  now  and  have  been 
for  many  years  last  past  acting  within  said  state  of  Illinois 
as  a  corporation  without  being  legally  incorporated. 

5.  That  there  was  not  at  the  time  said  pretended  articles 
of  incorporation  were  issued,  as  aforesaid,  that  there  is  not 
now,  and  never  has  been  any  law  in  said  state  of  Illinois 

45  People  t.  Anderson,  239  111.  47  People  v.  Anderson,  239  111. 
270.                                                               268. 

46  People  v.  Drainage  District,  235 
HI.  278,   279    (1908). 
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authorizing  or  permitting  the  formation  of  a  corporation  for 
the  purposes  and  objects  stated  in  said  pretended  articles  of 
incorporation;  but  on  the  contrary,  the  attempted  formation 
of  such  an  incorporation  at  the  time  the  said  pretended  articles 
of  incorporation  were  issued,  and  at  all  other  times,  was  and 
has  been  contrary  to  and  in  defiance  of  the  laws  and  public 
policy  of  said  state  of  Illinois. 

6.     That  said  last  named  individuals,  pretending  to  be  a 

corporation  under  the  name  of  the company,  caused 

an  order  to  be  entered  on  the day  of ,  19. ., 

in  a  certain  foreclosure  suit  then  pending  in  this  court,  gen- 
eral number   ,  against  the   company,  et  al., 

directing  the  possession  of  the  premises  and  building  situated 
at  (Describe  same)  to  be  delivered  to  the  pretended  corpora- 
tion, the  company,  forthwith,  and  further  directing 

the  assignment  and  transfer  to  said  pretended  corporation, 

the company,  all  of  the  right,  title  and  interest  of  the 

company,  trustee,  in  and  to  all  insurance  policies  and 

leases  of  said  premises,  and  all  rents  due  and  unpaid  under 

said  leases ;  and  the  said company,  trustee,  on  the 

same  day,  as  receiver,  delivered  possession  of  said  premises 
and  transferred  the  leases  and  policies,  as  aforesaid,  to  the 

said  pretended  corporation,  the   company ;  and  the 

said  last  named  individuals,  pretending  to  be  a  corporation 

under  the  name  of  the  company,  have  remained  in 

possession  of  the  said  premises  and  collected  the  rents  thereof 
from  thence  hitherto,  and  are  now  in  possession  of  said  prem- 
ises collecting  the  said  rents  thereof. 

7,.  The  court  of  for  the  dis- 
trict, on  the   day  of  ,  19..,  in  the  case  of 

• v company,  a  pretended  corporation, 

similar  in  every  respect  to  the  pretended company, 

in  its  opinion,  filed  in  said  cause,  held  and  ruled  that  the  pre- 
tended formation  of  said  building  company  was  unauthorized, 
illegal  and  void;  all  of  which  will  more  fully  appear  from  the 

opinion  of  said court,  a  copy  of  which  is  submitted 

herewith. 

8.  The  petitioner  further  shows  that  the  said  S  and  J,  pre- 
tending to  be  a  corporation  under  the  name  of  the  

company,  are  collecting  the  rents  of  said  premises  and  appro- 
priating the  same  to  their  own  use  contrary  to  law,  and  are 
also  transacting  and  doing  other  business  in  said  state  of 
Illinois  contrary  to  and  in  defiance  of  the  laws  and  public 
policy  of  said  state. 

9.  The  said  pretended  corporation  was  formed  to  hold 
title  to  said  leasehold  and  collect  the  rents  of  the  building. 
The  said  pretended  corporation  was  formed  for  the  sole  pur- 
pose of  receiving  the  assignment  of  said  leasehold  from 

thereby  releasing  said as  lessee  from  further  personal  lia- 
bility on  the  lease,  and  without  any  other  business  than  to  hold 
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the  title  to  said  leasehold,  erect  a  building  thereon  and  col- 
lect the  rents  thereof  for  a  period  of   years.     The 

rents  of  said  premises  were  collected  by  said  pretended  corpo- 
ration until  on  or  about  the day  of ,  19.  ., 

when  the  said  pretended  corporation  surrendered  possession 

of  said  premises  to  the   company,  trustee,  after  the 

termination  of  said  leasehold.  The  statutes  of  the  state  of 
Illinois  prohibit  the  formation  of  said  pretended  corporation 
for  the  purpose  of  holding  real  estate,  as  aforesaid,  so  that 
the  said  pretended  corporation  never  had  any  legal  existence, 
and  the  assignment  of  said  leasehold  to  said  pretended  cor- 
poration was  absolutely  void,  and  the  said  pretended  corpo- 
ration  acquired   no   title   thereto.     The   conveyance   of   said 

leasehold  by  said  pretended  corporation  to  the bank 

to  secure  bonds  issued  by  it,  as  aforesaid,  was  absolutely  void 
because  the  said  pretended  corporation  had  no  title  to  said 
leasehold  premises,  and  the  bonds  thereby  secured  were  void 
and  worthless.  The  stock  of  said  pretended  corporation  was 
also  void  and  worthless.  The  said  pretended  corporation  was 
so  organized  in  defiance  of  the  prohibition  of  the  statute.  And, 
the  said  pretended  corporation  ought  to  be  dissolved  by  the 

decree  of  this  court  in  this  behalf.    On  the  said day 

of ,  19. .,  the  said  pretended  corporation  was  insolv- 
ent and  the  assets  of  said  pretended  corporation  were  insuffi- 
cient to  justify  the  continuance  of  its  business,  and  up  to  that 
time  the  said  pretended  corporation  had  been  conducting  its 
business  in  whole  contrary  to  law,  so  that  then  and  there  the 
said  pretended  corporation  ought  to  have  been  dissolved  by 
the  state  authorities  appointed  by  law  for  that  purpose. 

At  the  time  aforesaid  then  and  there  the  said  pretended 
corporation  discontinued  the  exercise  of  all  corporate  func- 
tions and  was  deemed  to  have  abandoned  its  pretended  corpo- 
rate franchise,  and  it  was  then  and  there  lawful  for  the  attor- 
ney general  to  institute  proceedings  for  the  dissolution  of  said 
pretended  corporation.  The  said  pretended  corporation,  hav- 
ing abandoned  its  pretended  franchise,  did  not  exercise  its 
pretended   corporate  functions  thereafter  until  on   or  about 

the day  of ,  19. .,  when  proceedings  were 

had  in  this  court  in  said  foreclosure,  wherein  and  whereby  the 
said  S  and  J  attempted  to  revive  the  said  abandoned  and 
illegal   pretended    corporation,    and   an    order   of  court   was 

obtained,  in  manner  aforesaid,  authorizing  the  said   

company,  trustee  and  receiver,  to  deliver  over  possession  of 

the  said  premises  to  the  said  pretended  corporation,  the 

company,  as  aforesaid ;  and  from  said day  of , 

19.  .,  the  said  S  and  J,  as  said  pretended  corporation,  have 
been  in  possession  of  said  leasehold  premises,  and  have  leased 
space  therein  and  collected  the  rents  thereof,  and  have  claimed 
to  hold  title  to  said  leasehold  contrary  to  law. 

10.     That  this  petition  is  presented  for  and  on  behalf  of  the 
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people  of  the  state  of  Illinois,  and  also  for  and  on  behalf  of  P, 

one  of  the  beneficiaries  under  the  deed  of  trust  dated , 

19. .,  made  to  the company,  trustee,  conveying  said 

premises  upon  trusts  in  said  deed  declared  for  the  purpose  of 
preventing  the  said  S  and  J  from  acting  within  said  state  of 
Illinois,  as  a  corporation  without  being  legally  incorporated. 
In  consideration  of  the  premises,  the  petitioner  respectfully 
asks  leave  to  file  the  information  in  the  nature  of  a  quo  war- 
ranto, which  is  presented  herewith;  and  for  such  other  and 
further  order  as  may  be  proper. 


State's  attorney. 
(Verification) 

3823  General  application  (111.) 

State    of   Illinois,! 

county.  \ 

To  the  judges  of  the court  of county : 

,  state 's  attorney  in  and  for  said  county  of , 

who  sues  for  the  people  of  the  state  of in  this  behalf 

and  for  the  said  people,  and  in  the  name  and  by  the  authority 
thereof,  at  the  relation  of  the  city  of ,  a  municipal  cor- 
poration, etc.,  now  comes  into  court  and  exhibits  herewith  his 

information  in  the  nature  of  quo  warranto  against  the , 

and  for  the  acts  of  usurpation  and  misuser  of  said 

refers  to  the  allegations  in  said  information  contained,  a  copy 
of  which  is  hereto  attached.  And  the  said  state's  attorney 
shows  that  he  has  reason  to  believe  that  the  said  allegations  in 
said  information  contained  can  be  established  by  proof ;  where- 
fore, he  asks  leave  to  file  said  information  in  the  nature  of  quo 
warranto  for  the  purpose  of  bringing  said  matter  before  this 
court  for  adjudication. 


State's  attorney. 

3824  Saloon  license  (111.) 

(Caption) 

To  the  honorable  the  judges  of  said  court: 

And  now  comes ,  state 's  attorney  of  said  county, 

and  petitions  your  honors  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  for  the  people  of  the  state  of  Illinois 

against ,  who  for  the  space  of days  last  past 

and  more  in  said  county  has  held  and  claimed  to  hold  and  still 
does  hold  and  claim  to  hold  and  exercise  and  does  exercise,  a 
certain  privilege  and  license,  to  wit,  the  privilege  and  license 
of  keeping  a  dram-shop  at  and  upon  the  premises  known  as 

avenue  in  that  part  of  the  city  of in  the 

county  and  state  aforesaid  formerly  the  village  of ; 
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which  said  privilege  and  license  has  been,  heretofore,  to  wit. 
on  the day  of ,  19 .  . ,  improperly  and  with- 
out warrant  of  law  granted  and  issued  by  the  mayor  of  said 

city  of ,  the  officer  empowered  by  law  to  grant  and 

issue  such  privilege  or  license ;  and  in  support  of  this  petition 

said  state's  attorney  herewith  files  the  affidavits  of  , 

and ,  which  are  made  a  part  hereof. 

Wherefore,  petitioner  prays  that  leave  may  be  granted  to 
file  said  information;  and  that  other  proceedings  may  be  had 
according  to  law. 

State's  attorney. 

Of  counsel. 

3825  Village  trustees  (111.) 

(Caption) 

Your  petitioner, ,  state 's  attorney  in  and  for  the 

county  of and  state  of  Illinois,  respectfully  represents 

unto  your  honor: 

That   at   the   regular  annual   election   held   in   the   village 

of in  said  county,  on ,  19 .  . , 

were  duly  elected  to  the  office  of  village  trustees  of  said  village 

for  the  term  of years,  and  until  their  successors  should 

be  elected  and  qualified ;  that  they,  and  each  of  them,  qualified 
for  and  accepted  said  office  within  the  time  prescribed  by  law, 
and  entered  upon  the  duties  of  said  office  as  they  might  right- 
fully do;  that  at  the  regular  annual  election  held  in  said  vil- 
lage on ,  19.  ., received  the  highest  number 

of  votes  for  president  of  the  board  of  trustees  of  said  village 
and  was,  in  fact,  duly  elected  president  of  the  board  of  trustees 

of  said  village ;  and  said , and 

received  the  three  highest  number  of  votes  for  trustees  of 
said  village,  and  were,  in  fact,  duly  elected  trustees  of  said 

village,  and  became  the  successors  of  said  ;  and 

within  the  time  required  by  law  said ,   

and '. duly  qualified  themselves  to  fill  the  positions 

to  which  they  were  so  elected ;  but  that  said 

refused  and  still  do  refuse  to  surrender  said  offices  of  village 
trustees. 

That  there  was,  pursuant  to  law,  submitted  to  a  vote  of  the 

electors  of  said  village  at  said  annual  election  of ,  19.  ., 

the  question  as  to  whether  said  village  should  become  incorpo- 
rated as  a  city  under  the  general  law  relating  to  cities  and 
villages,  passed  April  10,  1872;  that  at  said  annual  election 
there  appeared  upon  the  ballots  cast  at  said  election  together 
with  the  names  of  the  various  candidates  to  be  voted  for,  the 
following  proposition : 

"For  city  organization  under  the  general  law. 
Against  city  organization  under  the  general  law;" 
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that  it  appears  from  the  poll  books  of  said  election,  and  the 

votes  thereof,  that ballots  were  cast  by  the  voters 

of  said  village  at  said  election ;  that  of  said  votes 

were  cast  in  favor  of  city  organization,  and votes  were 

cast  against  said  city  organization ;  and  that  the  voters  of 

did  not  mark  their  ballots  either  in  favor  of  said  city  organi- 
zation or  against  said  city  organization. 

That  at  a  meeting  of  the  board  of  trustees  of  said  village 

held ,  19.  .,  it  was  determined  by  said  board  that  the 

vote  in  favor  of  said  city  organization  under  the  general  law 
had  been  carried ;  that  thereupon  said  board  ordered  the  result 
of  said  election  to  be  entered  upon  the  records  of  said  village; 
that  said  entry  was  accordingly  made ;  and  a  certified  copy  of 

the  same  was  filed  in  the  recorder's  office  in  said 

county. 

That  said are  continuing  to  exercise  the  rights  and 

perform  the  duties  of  trustees  of  said  village,  alleging  that  they 
are  authorized  to  do  so  by  section  3,  article  1,  chapter  24, 
Revised  Statute  of  the  state  of  Illinois,  notwithstanding  the 

fact  that  said   are  their  duly  elected  and  qualified 

successors ;  and  they  assert  that  they  expect  to  continue  to  act 

as  such  trustees  until  city  officers  for  said shall  have 

been  elected  and  qualified  by  law. 

That  said  proposition  for  city  organization  under  the  gen- 
eral law  was  not  carried  at  said  election  of  ,  19. ., 

because  a  majority  of  the  votes  cast  at  such  election  were  not 

in  favor  of  such  city  organization ;  only ballots  of  the 

total ballots  cast  at  said  election  were  in  favor  of 

said  proposition,  whereas  a  majority  of  said   was 

necessary  under  the  statute  to  affirmatively  carry  said  propo- 
sition of  city  organization. 

That  said  proposition  for  city  organization  was  not  carried 
for  the  further  reason  that  said  propositions  for  city  organiza- 
tion and  against  city  organization  were  improperly  submitted 
to  the  electors  upon  the  same  ballot  containing  the  names  of 
various  persons  to  be  voted  for  for  the  offices  of  president  and 
members  of  the  board  of  trustees  of  said  village  instead  of 
upon  separate  ballots  as  is  by  law  required. 

That  an  order  may  be  entered  herein  allowing  him  as  such 

state 's  attorney  upon  the  relation  of  said  to  file  an 

information  in  the  nature  of  quo  warranto  against  the  said 

requiring  them  to  make  answer  unto  the  people  of 

the  state  of  Illinois  by  what  warrant  they  claim  to  hold  and 

execute  the  offices  of  trustees  of  said  village  of ;  and 

that  a  summons  may  thereupon  be  issued  against  said 

as  is  by  the  statute  in  such  case  provided. 

And  your  petitioner  will  ever  pray,  etc. 

State's  attorney. 
(Verification) 
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3826  Order  to  show  cause  (111.) 

(Caption) 

This  day  comes ,  attorney  general  of  the  state  of 

Illinois  and  presents  in  open  court  his  petition  asking  leave 
of  this  court  to  file  an  information  in  the  nature  of  &  quo  war- 
ranto in  the  name  of  the  people  of  the  state  of  Illinois  against 

the ,  and  the  court  having  read  and  considered 

said  petition  hereby  orders  that  leave  be  and  the  same  is 
hereby  given  to  file  said  petition ;  and  it  is  hereby  ordered,  that 

a  rule  nisi  be  and  the  same  is  hereby  entered  against  said 

to  appear  herein  on  the day  of ,  19 . . ,  at 

M.,  being  one  of  the  days  of  the term 

,  19 . . ,  of  this  court  and  show  cause  if  any  it  can, 

why  leave  should  not  be  granted  to  file  an  information  in  the 
nature  of  a  quo  warranto  at  the  suit  of  and  in  the  name  of  the 

people  of  the  state  of  Illinois  against  said as  prayed 

in  said  petition. 

And  it  is  hereby  further  ordered  that  a  certified  copy  of  this 

order  shall  be  served  upon  the  president  of  said  , 

if  he  can  be  found  in  said county,  and  if  said  presi- 
dent cannot  be  found  in  said county  then  upon  any 

other  officer  of  said who  can  be  found  in  said  county. 

3827  Motion  to  vacate,  practice 

The  question  of  whether  quo  warranto  is  the  appropriate  rem- 
edy in  a  certain  case  should  be  raised  by  motion  in  the  trial 
court  to  set  aside  the  leave  granted  to  file  the  information.48 
On  a  motion  to  vacate  and  discharge  a  rule  to  show  cause,  the 
rule  may  be  discharged,  if  the  facts  relied  upon  in  the  answer 
to  the  rule  are  not  disputed,  and  the  questions  of  law  presented 
are  such  that  they  can  be  decided  as  fully  and  correctly  on  such  an 
application  as  upon  the  making  of  the  rule  absolute.49 

3828  Discretion,  practice 

Courts  have  a  very  broad  discretion  in  granting  or  in  denying 
the  remedy  by  quo  warranto  in  cases  where  it  is  sought  to  redress 
a  private  wrong.  In  the  exercise  of  that  discretion,  courts  may 
consider  the  position  and  motives  of  the  relator,  the  necessity 
or  policy  for  granting  the  remedy,  the  existence  of  an  acquies- 
cence or  unreasonable  delay  in  seeking  such  remedy,  and  if  the 
granting  would  be  against  public  policy  or  it  would  seriously 

48  People  v.  Chicago  Tel.  Co.,  220  Evanston  R.  Co.,  112  111.  520,  535 
HI.   238,   244   (1906).  (1884). 

*s  Attorney    General    v.     Chicago 
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interfere  with  vested  rights  or  interests.50  The  discretion  to  be 
exercised  by  a  court  in  granting  or  in  refusing  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  should  not  be  exer- 
cised arbitrarily,  but  in  accordance  with  principles  of  law.51  It 
is  a  court's  duty  to  grant  leave  whenever  the  petition,  on  its 
face,  shows  probable  cause  for  granting  the  leave,52  unless  good 
ground  is  shown  for  refusing  it.53 

After  the  court  has  granted  the  leave,  its  discretion  is  ex- 
hausted and  thereafter  the  cause  should  proceed  as  in  other 
actions  at  law.  An  improper  exercise  of  the  discretion  is  re- 
viewable.54 

3829  Evidence,  election  contest 

Doubt  in  the  use  of  a  ballot  on  account  of  its  form  may  be 
explained  and  cleared  by  affidavits  of  the  voters  of  the  particu- 
lar election  upon  an  application  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto,  when  the  form  of  the  ballot 
is  not  specified  by  statute  and  the  form  used  is  not  so  defective 
as  to  give  an  advantage  to  either  side  of  the  proposition.55 

INFORMATION 

3830  Information,  nature 

The  public  character  of  an  information  in  the  nature  of  a 
quo  warranto  is  not  changed  by  the  mere  fact  that  the  relators 
are  interested  in  the  proceeding,  or  by  their  employment  of 
private  counsel  to  assist  in  conducting  the  hearing.50 

3831  Information;  requisites,  admission 

General  allegations  in  an  information  in  quo  warranto  are 
usually  permissible.57  The  people  may  allege,  generally,  that  a 
defendant  is- holding  and  exercising  a  license,  privilege  or  fran- 
chise without  lawful  authority,  or  they  may  make  the  informa- 
tion specific  by  setting  out  the  specific  acts  of  usurpation  of 
authority  and  the  special  causes  of  forfeiture.    The  sole  purpose 

so  People  v.  Hepler,  240  111.   196,  53  People    v.    Anderson,    239    111. 

200    (1909);    People   v.   Rendleman,  269;   People  v.  Lease,  248  111.  192. 

250  111.  289,  295   (1911);   People  v.  54  People  v.  Mackey,  255  111.   160. 

Lease,  248   111.   191.  55  People  v.  Sullivan,  247  111.  183. 

si  People  v.  Sullivan,  247  111.  176,  se  People    v.    Anderson,    239    111. 

184   (1910).  269. 

52  People  v.  Anderson,  239  111.  268,  57  People    v.    Heidelberg    Garden 

269.  Co.,  233  111.  293. 
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of  the  information  is  not  to  tender  an  issue  of  fact,  but  merely 
to  require  the  defendant  to  show  by  what  warrant  he  is  holding 
or  exercising  the  particular  authority  in  question.58 

An  information  challenging  the  authority  of  a  public  officer 
is  sufficient  if  it  alleges,  in  general  terms,  that  the  defendant 
is  usurping  certain  privileges,  powers  and  franchises  and  is 
exercising  jurisdiction  without  authority  of  law  over  the  re- 
ctor's property.59 

To  oust  a  person  from  an  office  created  by  a  local  law,  the 
information  must  affirmatively  and  distinctly  allege  the  legal 
existence  of  such  an  office.00  So,  an  information  which  ques- 
tions the  legal  appointment  or  election  of  an  individual  to  an 
office  or  his  qualifications  to  fill  the  office,  must  allege  the  legal 
existence  of  the  office  to  be  filled.  If  the  information  alleges 
the  usurpation  of  a  franchise,  right  or  privilege  exercised  through 
individuals  as  officers,  the  allegation  that  the  office  usurped 
exists  is  unnecessary  and  inconsistent.61 

The  purpose  of  the  organization  of  a  corporation  and  the 
scope  of  its  powers  are  admitted  by  setting  out  in  an  informa- 
tion the  charter  of  the  defendant  company  and  the  proceedings 
which  resulted  in  its  incorporation.02 

3832  Joinder  of  counts 

Several  counts  may  be  joined  in  the  same  information.63  A 
count  in  an  information  charging  respondents  with  assuming 
to  act  and  to  exercise  the  corporate  powers  of  a  certain  corpora- 
tion without  being  legally  incorporated  may  be  joined  with  a 
count  charging  respondents  with  assuming  to  exercise  certain 
powers  without  being  legally  elected.64 

FORMS 

3833  Corporate  franchise,  forfeiture  (111.) 

(Caption) 

,  state's  attorney  in  and  for  said  county  who  sues 

for  the  people  of  the  state  of  Illinois  in  this  behalf,  comes  into 
the  court  here  on  this  day  and  for  the  said  people  and  in  the 

ss  People    v.    Central    Union    Tel.  ei  People    v.    Kodenberg,    254    111. 

Co.,  232  111.  271,  272.  386,  389   (1912). 

59  People  v.  O'Connor,  239  111.  275  62  Distilling  &  Cattle  Feeding  Co. 
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v.  People,   156  111.   481. 


eo  Hedrick  v.  People,  221  111.  374,  c3  People  v.  Anderson,  239  111.  271. 

377  (1906).  64  People  v.  Anderson,  supra. 
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name  and  by  the  authority  thereof  (and  at  the  relation  of  the 

city  of   ,  a  municipal  corporation,  incorporated  and 

now  existing  under  an  act  entitled  "An  Act  to  provide  for  the 
incorporation  of  cities  and  villages,"  approved  April  10,  1872, 
and  in  force  July  1,  1872,  and  the  various  acts  amendatory 
thereto)  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  gives  the  court  here  to  understand  and  be 
informed:*  (Set  forth,  in  separate  paragraphs,  the  full  incor- 
poration of  the  company,  the  objects  for  which  it  was  created, 
the  subsequent  changes  in  the  organization,  if  any,  the  grant- 
ing, accepting  and  exercising  of  special  privileges  and  fran- 
chises, as  under  ordinance,  if  any,  and  such  other  information 
as  the  case  may  require,  and  specifically  charge  in  what  man- 
ner the  privileges  and  franchises  are  or  have  been  abused  or 
usurped). 

Whereby  the  said  liberties,  licenses,  privileges  and  fran- 
chises of  maintaining  and  operating  (Set  forth  general  char- 
acter of  business)  did  unlawfully  execute  and  misuse  during 

the  space  of  last  past  and  more ;  and  afterward,  to 

wit,  in  the  county  aforesaid,  during  the  time  aforesaid,  upon 
the  people  of  the  state  of  Illinois  as  aforesaid,  has  usurped  and 
still  does  usurp,  to  the  damage  and  prejudice  of  said  people, 
and  against  the  peace  and  dignity  of  the  same. 

2.     (Consider  as  here  repeated,  first  count  to  star) 

That  the and paragraphs  of  the  said  first 

count  or  cause  of  action  attached  hereto  are  true,  and  that 
said  paragraphs  of  said count  or  cause  of  action,  to- 
gether with  exhibits" and therein  mentioned  are 

made  a  part  hereof  to  the  same  extent  as  if  the  same  were 
here  repeated;  and  the  said  state's  attorney  further  gives 
the  court  to  understand  and  to  be  informed  that  (Set  forth 
particular  matter  of  this  count). 

"Whereupon,  the  said ,  for  the  said  people  and 

in  the  name  and  by  the  authority  thereof,  prays  the  consid- 
eration of  the  court  here  in  the  premises,  and  for  due  process 

of  law  against  the  said to  make  it  answer  to  said 

people  by  what  warrant  it  claims  to  have,  use  and  enjoy  the 
rights,  liberties,  powers,  privileges,  immunities,  licenses  and 
franchises  aforesaid. 


State 's  attorney  for  said county. 

Attorney  for  relator, 

3834  Corporation,  acting  as  (111.) 

(Caption) 

To  the  honorable,  the  judges  of  said  court: 

,  state's  attorney  for  the  said  county  of 

in  the  said  state  of  Illinois,  who  sues  for  the  people  of  said 
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state  of  Illinois  in  this  behalf,  comes  into  court  here  on  this 
day,  and  for  the  said  people,  and  in  the  name  of  and  by  the 
authority  of  the  people  of  the  state  of  Illinois,  at  the  relation 
of  ,  a  citizen  of  the  state  of  Illinois,  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  gives  the  court  here  to  understand  and  be  informed 
as  follows,  to  wit: 

That  S  and  J  are  now,  and  for  many  years  last  past  have 
been  acting  within  said  state  of  Illinois  as  a  corporation 
without  being  legally  incorporated,  under  the  name  of  the 

company,  against  the  peace  and  dignity  of  the 

people  of  said  state  of  Illinois. 

Wherefore,  the  said  state's  attorney  for  the  said  people, 
and  in  the  name  and  by  the  authority  thereof,  at  the  relation 

of  said    ,  prays  the   consideration   of  the   court 

here  in  the  premises,  and  for  due  process  of  law  against  the 
said  S  and  J,  to  make  them,  and  each  of  them,  answer  to  the 
said  people  by  what  authority  they  act  within  this  state  as 
a  corporation  under  the  name  of  the  said  com- 
pany; and  for  such  other  and  further  order  and  judgment  as 
shall  be  proper  under  the  circumstances. 

State's  attorney. 

(Venue) 

being  first  duly  sworn  states  that  he  has  read 

the  foregoing  petition  of  ,  state's  attorney  in  and 

for  the  county  of and  state  of  Illinois ;  that  he, 

the  said  affiant,  is  familiar  with  the  matters  and  things  therein 
stated;  and  that  the  said  petition  is  and  the  matters  and 
things  therein  stated  are  true  in  manner  and  form  as  they  are 
set  forth. 


Subscribed,  etc. 

3835  License,  saloon 

(Caption) 

,  state's  attorney  of  said  county,  who  sues  for 

the  people  of  the  said  state  in  this  behalf,  comes  into  the 

court  here  on  this  day,  and  for  the  said  people  and 

in  the  name  and  by  the  authority  thereof,  gives  the  court 
here  to  understand  and  to  be  informed  that  D,  for  the  space 

of  days  last  past  and  more,  in  said  county, 

has  held  and  claimed  to  hold  and  still  holds  and  claims  to 
hold  and  exercise  and  does  exercise  a  certain  privilege  and 
license,  to  wit,  the  privilege  and  license  of  keeping  a  dram- 
shop at  and  upon  the  premises  known  as  number 

avenue,  in  that  part  of  the  city  of ,  in  the  county  and 

state  aforesaid,  formerly  the  village  of ;  which 
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said  privilege  and  license  has  been  heretofore,  to  wit,  on  the 

day  of   ,  19..,  improperly  and  without  war-. 

rant  of  law,  granted  and  issued  by  the  mayor  of  the  said  city 

of ,  the  officer  empowered  by  law  to  grant  and 

issue  such  privilege  or  license ;  and  which  said  privilege  or 
license  the  said  D,  during  the  time  aforesaid,  in  the  county 
aforesaid,  upon  the  said  people  has  usurped  and  still  does 
usurp  and  unlawfully  hold  and  exercise,  to  the  damage  and 
prejudice  of  the  said  people  and  against  the  peace  and  dignity 
of  the  same. 

Whereupon,  the  said  state's  attorney  for  the  said  people, 
and  in  the  name  and  by  the  authority  thereof,  prays  the  con- 
sideration of  the  court  here  in  the  premises,  and  for  due  proc- 
ess of  law  in  this  behalf,  to  make  the  said  D  answer  to  the 
said  people  by  what  warrant  he  claims  to  have,  use  and  enjoy 
the  privilege  and  license  aforesaid. 


State's  attorney. 
Of  counsel. 
Leave  is  given  to  file  this  suit  without  costs. 

Judge. 

3836  Monopoly,  manufacturing  or  mercantile   (111.) 

(Caption) 

,  attorney  general  of  the  state  of  Illinois,  who  prose- 
cutes for  the  people  of  the  state  of  Illinois  in  this  behalf,  in 
the  name  and  by  the  authority  of  the  people  of  the  state  of 
Illinois,  comes  here  into  court  and  by  leave  of  the  court  first  had 
and  obtained  gives  the  court  to  understand  and  to  be  informed 
as  follows,  to  wit : 

1.     That   on    ,   there   was   existing   and   doing 

business  in  the  city  of ,  county  and  state  aforesaid, 

a  corporation  the  name  of  which  was  the    ,  which 

said  corporation  was  organized  on , , 

under  and  according  to  the  laws  of  the  state  of  Illinois  in 
pursuance  of  an  act  entitled  "An  Act  concerning  corpora- 
tions," approved  April  18,  1872,  in  force  July  1,  1872,  and 
the  acts  amendatory  thereof;  that  the  purpose  and  object  of 
the  organization  of  said  ,  as  set  forth  and  spe- 
cified in  its  articles  of  incorporation  were  the  distilling  and 
rectifying  of  alcoholic  spirits  and  also  dealing  therein ;  that 
by  said  articles  the  capital  stock  of  said  corporation  was  fixed 

at dollars  and  the  location  of  its  principal  office 

in  the  city  of    in  said   county   of    

(Aver,  similarly,  in  separate  paragraphs,  concerning  the  or- 
ganization of  other  Illinois  corporations) 
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6.  That  on  said ,  there  was  also  existing  and 

doing  business  in  the  city  of   ,  in  the  state  of 

the    ,   which   said   corporation   had 

theretofore  been  duly  organized  under  and  according  to  the 

laws  of  the  state  of ,  in  pursuance  of  an  act  of  said 

state    of concerning   corporations ;    that   the 

purpose  and  object  of  the  organization  of  said , 

were  the  manufacture  and  sale  of  alcohol,  high  wines,  spirits, 
and  other  liquors. 

7.  That  on  said  ,  19. .,  there  was  existing  and 

doing  business  in  the  city  of   ,  in  the  state  of 

,  a  firm  and  partnership  under  the  name  and 

style  of ,  which  said  firm  was  then  engaged 

in  the  business  of  manufacturing  and  selling  alcohol,  high 
wines,  spirits,  and  other  liquors. 

8.  (Insert  similar  paragraph  for  every  other  corporation) 

10.  That  all  of  said  corporations,  firms,  and  individuals 
were  on  ,  19. .,  engaged  in  operating  distiller- 
ies, in  the  purchase  of  grain,  and  in  the  manufacture  of  spirits 
and  the  sale  of  the  same;  that  for  the  purpose  of  forming 
and  creating  a  trust  and  with  the  design  of  controlling  and 
regulating  the  output,  manufacture  and  sale  of  distillery  prod- 
uct in  said  county  of and  state  of  Illinois,  and  in 

the  United  States  of  America,  and  for  the  purpose  of  estab- 
lishing a  monopoly  in  the  manufacture  and  sale  of  alcohol, 
spirits,  high  wines,  and  all  other  distillery  products,  the  own- 
ers of  all  the  capital  stock  of  all  of  the  aforesaid  corpora- 
tions, together  with  all  of  the  aforesaid  firms  and  individuals, 

did,   in  the   city   of    ,   in  said  state   of  Illinois, 

enter  into  an  agreement,  on  or  about ,  19. .,  which 

agreement  was  executed  and  entered  into  by  all  of  said  cor- 
porations, firms,  and  individuals,  for  the  purpose  and  with 

the  intent  of  establishing  the   trust ;  and  which 

agreement  did  then  and  there  establish  said   

trust  in  the  words  and  figures  as  follows,  to  wit:  (Set  out 
trust  agreement). 

11.  And    your    petitioner,    the    attorney    general,    further 

states  that  within  ....  year  after ,  19. .,  the  said 

date  of  the  formation  of  the  said   trust,  and 

before ,  19. .,  there  had  been  absorbed  by  and  drawn 

into  said  trust  and  combination,  upon  the  terms  and  provi- 
sions of  said  trust  agreement,  different  distilling  com- 
panies ;  all  of  which  are corporations  duly  organized 

respectively  under  the  general  incorporation  laws  of  the  re- 
spective states  of  the  United  States,  in  which  they  are  located ; 
and  all  of  which  had  theretofore  been  organized  for  the  purpose 
of  and  were  then  carrying  on  and  operating  the  distilling 
business,  and  producing  alcohol,  spirits,  high  wines,  and  all 
other  distillery  products  from  the  distillation  of  grain,  and 
were  then  engaged  in  the  sale  of  such  products. 
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12.     That  among  the  said   distilling  companies 

so  as  aforesaid  absorbed  by  and  drawn  into  said  combina- 
tion and  trust,  were  the  following  companies,  which,  between 

,   19..,  and    ,   19..,   transferred   all    of 

their  capital  stock  to  the  said trust,  to  wit : 

A.  The  ,  which  said  corporation  was  organ- 
ized on ,  19. .,  under  and  according  to  the  laws  of 

the  state  of  Illinois,  in  pursuance  of  an  act  entitled  "An  Act 
concerning  corporations,"  approved  April  18,  1872,  and  in 
force  July  1,  1872,  and  the  acts  amendatory  thereof;  that  the 

purpose  and  object  of  the  organization  of  said  , 

as  set  forth  and  specified  in  the  articles  of  incorporation,  were 
the  distillation  and  rectification  of  spirits,  and  dealing 
therein;  that  by  said  articles  the  capital  stock  of  said  corpora- 
tion was  fixed  at dollars,  and  the  location  of 

its  principal  office  in  the  city  of ,  in  said  county  of 


(Proceed  with  all  of  the  other  subsidiary  companies  and 
partnerships  in  the  same  manner) 

All  of  which  last  enumerated  corporations,  at  the  time  the 
same  were  absorbed  by  and  drawn  into  said  combination  and 
trust  aforesaid,  had  their  respective  principal  places  of  busi- 
ness and  were  located  in  the  said  city  of    ,  in 

said  county  of and  state  of  Illinois ;  that  in  addi- 
tion to  the  said   ,  said   ,  said  

and  said ,  which,  at  the  time  that  the  same  were 

absorbed  by  and  drawn  into  said  combination  and  trust  had 
their  principal  places  of  business  and  were  located  in  the  said 

county  of ,  there  were  absorbed  by  and  drawn  into 

said   combination   and  trust  between    ,    19..,   and 

the  following  corporations,  theretofore  organized 

and  then  doing  business  under  and  by  virtue  of  the  laws  of 
the  said  state  of  Illinois.  (Set  out  organization  of  each  com- 
pany as  in  paragraph  12a) 

13.     That  among  the  constituent  parties  to  said  

trust  was  the  said  ,  the  said   ,  the  said 

,  and  the  said ;  that  prior  to , 

19..,  all  the  other  said  corporations  hereinbefore  named  be- 
came parties  to  the  said  trust  agreement,  and  entered  into 
and  were  absorbed  by  the  combination  and  trust  in  said  agree- 
ment provided  for;  that  the  owners  of  the  capital  stock  in 
each  of  said  corporations,  and  the  officers  and  directors  thereof 
respectively    consented    and    agreed    to    said    scheme    of   the 

trust,  and  became  parties  thereto ;  that  to 

carry  out  said  scheme  of  combination  and  trust  each  of  said 
corporations  conveyed  its  real  estate  to  some  person  to  hold 
in  trust  for  such  persons  as  were  then  holders  of  its  stock ; 
that  such  trustee  then   executed   back  to  the   corporation   a 

lease  of  said  real  estate  for  the  term  of years ;  that 

the  stockholders  of  such  corporation  thereupon  surrendered 
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the  entire  capital  stock  of  said  corporation  in  exchange  for 
trust  certificates  of  said  trust,  to  the  said  trustees  named  in 
said  trust  agreement ;  that  thereby  the  trus- 
tees last  aforesaid  became  the  holders  of  all  the  capital  stock 
of  all  the  said  corporations;  that  thereafter  and  until  on  or 

about ,  19.  .,  the  said  trustees  of  the  said 

trust  held,  owned,  and  controlled,  and  were  enabled  to  con- 
trol the  capital  stock  in  all  of  the  said  corporations;  and  that 
thereby,  during  said  time,  said  trustees  elected  from  their 
own  number  a  majority  of  the  directors  in  each  of  said  cor- 
porations, and  directed  and  controlled  the  business  of  all  of 
the  said  corporations,  and  were  enabled  to  exercise,  and  did 
exercise  and  control,  all  the  franchises  and  powers  of  each 
of  the  said  corporations. 

14.  And  the  said  attorney  general  further  gives  the  court 

to  understand  and  to  be  informed  that  the  said 

trust  continued  to  control  and  manage  the  business  of  all 
the  said  respective  corporations  until  after  the  formation  of  the 

company  as  hereinafter  set  forth ;  that  in  the 

month  of    ,   19..,   a  special   meeting  of  certificate 

holders  of  the  said trust  was  held  at , 

to  consider  the  advisability  of  changing  the  form  of  organiza- 
tion into  a  corporation,  and  continuing  said  unlawful  trust 
under  corporate  form ;  that  at  said  meeting  the  following 
preamble  and  resolutions  were  adopted:     (Set  out  same). 

That  in  pursuance  of  said  resolutions,  and  for  the  purpose 
of  more  perfectly  establishing  said  combination  and  making 
the  monopoly  thereof  more  complete  and  exercising  more 
fully  the  power  of  regulating  the  production  of  alcohol,  spir- 
its, and  other  distillery  products  in  the  county  of   , 

state  of  Illinois,  and  also  in  the  United  States,  and  of  more 
effectually  preventing  competition  in  the  said  distillery  busi- 
ness, and  in  order  to  clothe  the  said  unlawful  combination  in 

legal  guise,  the  said  trustees  of  the  said   trust 

organized  under  the  Corporation  act  of  Illinois,  approved 
April  18,  1872,  and  in  force  July  1,  1872,  and  the  acts  amenda- 
tory thereof,  the    company ;  that  the  charter 

of  said  corporation  is  in  the  words  and  figures  following,  to 
wit:  (Set  out  chapter). 

15.  That  the  individuals  at  the  time  of  the  organization 

of  said  company  who  were  trustees  of  the 

trust,   subscribed   for  the    dollars, 

being  all  of  the  stock  of  said company ;  that 

at  said  time  of  the  organization  of  said  com- 
pany, the  said  individuals  elected  themselves  directors  of  the 

said  . company;  that  at  said  time,  and  at  the 

same  time,  the  said  individuals,  or  so  many  of  them  as  were 
required  to  constitute  a  majority  of  the  directors  in  each  case, 
were  the  directors  of  the  said  several  corporations  hereinbe- 
fore mentioned  and  described  and  were  also  directors  in  the 
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company ;  that  as  directors  in  the  said  respec- 
tive corporations  aforesaid,  and  as  holders  of  all  the  stock 
therein,  they  directed  a  conveyance  of  all  the  property  of 
every  kind  and  description,  which  the  said  respective  corpo- 
rations then  held,  to  the  said  company ;  that 

as   directors   of  said  respective   corporations,   they   executed, 

or  caused  to  be  executed,  to  the  said company, 

of  which  they  were  then  also  directors,  a  conveyance  or 
transfer  of  all  the  said  property  of  every  kind  and  descrip- 
tion to  the  said company,  but  they  made  no  di- 
rect transfer  or  assignment  of  the  stock  of  the  said  respec- 
tive corporations,  held  by  them,  to  the  said 

company;  that  they,  the  said  individuals  who  were  then  at 
one  and  the  same  time  the  directors  of  the  said  respective 
corporations  and  also  of  the  said  com- 
pany, continued  to  hold,  and  do  still  hold,  the  stock 
in  the  said  several  corporations  hereinbefore  mentioned 
and  described;  that  the  individuals  who  as  aforesaid,  were 
at  the  time  to  transfer,  and  did  transfer,  all  the  prop- 
erty of  the  said  respective  corporations  to  the  said 

company  then  were,  and  still  remain,  directors  of  the  said 
respective  corporations,  and  then  were,  and  are  still,  directors 

of  the  said company ;  that  immediately  after 

the  organization  of  said  company,  the  hold- 
ers of  certificates  in  the  said trust  were  called 

together  and  convened  and  their  trust  certificates  were  sur- 
rendered to  the  trustees  of  said  trust,  and  there  were  issued 
to  the  holders  of  such  certificates  in  lieu  thereof  shares  of  the 

capital  stock  of  the  said company,  one  share 

of  said  stock  for  each  one  certificate  in  the  said 

trust;  that  upon  the  said  surrender  by  the  holders  of  said 

trust   certificates,    the   directors   of   the   said    

company  agreed  to  assume  and  discharge,  and  did  assume,  all 

the  contracts  and  obligations  of  the  said trust, 

to  the  said  former  owners  of  the  stock  of  each  of  said  re- 
spective corporations ;  that  said  several  corporations  herein- 
before mentioned  and  described  as  having  gone  into  and  be- 
come members  of  the  said  trust,  still  con- 
tinue as  corporations  in  form,  but  have  not  been  operated  by 
their  said  directors,  who  are  also  directors  of  the  said 
company,  as  corporations,  since  the  organ- 
ization of  said '. company,  and  since  the  said 

transfers  by  the  said  directors  of  the  said  respective  corpo- 
rations of  all  the  property  of  every  nature  and  description 

of  the  said  respective  corporations  to  the  said  

company ;  that  the  functions  of  said  corporations,  considered 
as  separate  legal  entities,  have  since  they  were  as  aforesaid 
drawn  into  said  trust  been  paralized  and  held  dead  and  use- 
less in  the  hands  of  the  said  directors  of  the  said 

company ;  that  said company  directs,  controls 
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and  manages  the  property  of  the  said  respective  corpora- 
tions, by  reason  of  the  matters  and  things  hereinbefore 
stated,  as  fully  and  completely  and  with  the  same  intention 
and  design  and  for  the  accomplishment  of  the  same  purpose 
as  the  said  property  and  business  of  the  said  respective  cor- 
porations, were  managed,  operated  and  controlled  while  the 
directors  of  the  said  company  were  not  or- 
ganized as  a  corporation,  but  were  operating  under  the 
said  trust  agreement  as  hereinbefore  set  forth;  and  that  said 

company   is  a   direct   continuation   of  said 

trust. 

16.     That  said    company  has   continued  to 

procure  and  obtain  from  time  to  time  by  purchase  or  other- 
wise, the  entire  distilling  property  and  business  of  still  other 
distilling  corporations  organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  various  states  of  the  United 

States ;  that  in,  to  wit,  ,  19 . . ,  said   

company  acquired  by  purchase  or  otherwise,  the  entire  distil- 
ling property  and  business  of and  the , 

both  of  which  were  corporations  duly  organized  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  state  of  Illi- 
nois, in  pursuance  of  an  act  entitled,  "An  Act  concerning 
corporations,"  approved  April  18,  1872,  in  force  July  1,  1872, 
and  the  acts  amendatory  thereof;  that  the  purpose  and  ob- 
ject of  the  organization  of  said and  said 

were  the  distilling  from  grain,  alcohol,  high  wines,  spirits, 
etc.,  and  the  selling  of  the  product  of  such  distillation,  and 
the  doing  of  such  other  matters  and  things  as  pertain  to  the 
distilling  business  generally;  that  the  location  of  the  princi- 
pal office  of  said company  and  of  said 

was  in  the  city  of in  said  county  of ; 

and  that  since said company 

has  obtained  from  time  to  time  by  purchase  or  otherwise,  the 
entire  distilling  property  and  business  of  various  other  dis- 
tilling corporations,  organized  and  doing  business  under  and 
by  virtue  of  the  laws  of  various  states  of  the  United  States. 

And  the  court  is  further  given  to  understand,  when  said 
defendant  purchased  and  procured  the  entire  distilling  prop- 
erty and  business  of  the  said  corporations  known  as  the 
and  ,  as  well  as  the  plants,  prop- 
erty and  business  of  a  large  number  of  other  corporations, 
firms,  and  individuals,  used  for  the  purpose  of  distilling  high 
wines,  alcohol,  and  spirits,  the  said  defendant  further  entered 
into  a  contract  with  the  stockholders  and  owners  of  the  stock 
and  property  of  said  corporations,  which  said  contract  was 
and  is  in  restraint  of  trade,  and  was  entered  into  for  the  same 
identical  consideration  as  that  moving  between  said  corpora- 
tions and  said  defendant  for  the  transfer  of  their  said  busi- 
ness and  property  to  said  defendant;  and  which  said  contract 
was  and  is  in  substance  as  follows:     (Set  out  contract). 
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17.  That  said    company  has  been  so  managed 

and  operated  by  its  said  directors  that  it  has  come  into  con- 
trol and  substantial  monopoly  of  the  business  of  manufactur- 
ing high  wines,  spirits  and  other  distillery  products  from 
grain  in  the  United  States,  that  said  company  has  succeeded 
in  obtaining  by  means  of  said  methods  hereinbefore  set  out, 
the  ownership  or  control  of  every  distillery  property  that  in 

,  19.  .,  was  in  active  operation  in  that  portion  of 

the  United  States  north  of  a  line  running  east  and  west  par- 
allel with  the river ;  that  in  ,  19 . . ,  and 

at  the  present  time  the  said company  was  and 

is  in  control  of  the  business  of  distilling  high  wines,  spirits 
and  alcohol,  so  that  it  produced  or  controlled,  and  now  pro- 
duces or  controls,  the  production  of per  cent  of  the 

entire  production  of  said  articles  in  the  United  States;  and 
that  said  company  had  disposed  of  said  product  in  the  course 

of  its  business  in  the  year ,  to  an  amount  in  excess  of 

gallons. 

18.  That  since  the  organization  of  said    

company  and  since  it  came  into  ownership  and  control  of  the 
property  and  rights  of  said  hereinbefore  described  corpora- 
tions, it  has  been  the  policy  of  said  company  for  the  purpose 
of  preventing  competition  and  regulating  and  controlling  the 
production  and  output  of  high  wines,  spirits  and  alcohol  in 
said  county  in  said  state  of  Illinois,  and  in  the  United  States, 
carried  out  by  its  officers  and  directors,  to  dismantle  and  keep 
idle,  and  it  has  dismantled  and  kept  idle,  a  large  number  of 
the  said  distilling  plants  which  it  had  purchased  and  of  which 
it  came  into  control  and  possession  as  aforesaid ;  that  said  policy 
on  the  part  of  said  company  is  but  a  continua- 
tion of  the  policy  for  which  the  said    trust 

was  created  and  upon  which  it  was  operated;  that  said 
company  has  obtained  by  purchase  and  in  ex- 
change for  its  stock,  the  distillery  plants,  property,  and 

rights  of  several  of  said  described  corporations  in  the  county 

of and  elsewhere  in  the  state  of  Illinois,  not  for 

the  purpose  of  using  said  property  and  plants  in  the  distilling 
business,  but  to  dismantle  said  plants  and  to  prevent  their 
being  used,  and  has  and  does  keep  said  property  and  plants 

idle ;  that  among  the  distilling  plants  which  the  said 

company  has  so  dismantled,  are  the  plants  of  the  said , 

and  said ;  that  among  the  distilling  plants  which 

the  said company  has  so  kept  and  still  keeps 

idle  and  unemployed  are  the  plants  of  the  said 

and  the  said 

19.  That  the  said company  has  introduced 

a  system  of  disposing  of  its  output,  by  which  through  various 

distributors  in  said county  and  in  different  parts 

of  the  United  States  its  productions  are  sold  and  with  each 
sale  there  is  presented  to  the  purchaser  a  rebate  voucher,  prom- 
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ising  to  pay  the  purchaser  the  sum  of cents  per  gal- 
lon on  the  quantity  purchased  at  the  end  of months, 

upon  the  condition  that  such  purchaser  shall  have  from  the 
date  thereof  to  the  time  of  its  payment  bought  all  his  supply 

of  such  kinds  as  are  produced  by  the  company 

and  all  compounds  thereof,  exclusively  of  one  or  more  of  the 
dealers  whose  names  are  printed  on  the  back  of  such  vouch- 
ers, and  who  are  the  authorized  distributors  of  the  output  of 

the  products  of  said company;  that  said  rebate 

voucher  so  delivered  to  each  purchaser  is  in  form  and  sub- 
stance as  follows:     (Set  out  rebate  voucher). 

20.  And  further  the  court  is  informed  and  given  to  under- 
stand by  the  attorney  general  that  by  means  of  the  operation 

of  this  rebate  system  the  said company  brings 

under  its  control  every  dealer  who  becomes  its  patron  so  that 
he  is  thereafter  forced  to  continue  his  exclusive  patronage  of 

the  said company  or  subject  himself  to  a  greater 

or  less  loss  of  money  which  he  would  otherwise  obtain  upon 

his  rebate  vouchers,  that  the  said company  has 

not  only  obtained  the  absolute  control  of  the  said  different  cor- 
porations owning  distilleries  in  said county  and 

throughout  the  United  States,  and  of  the  output  and  of  the 
manufacture  of  high  wines,  spirits  and  alcohol,  but  the  said 
businesses  have  been  so  operated  as  to  subject  all  the  patrons 

thereof  to  such  conditions  that  said company  has 

grasped  and  continues  to   grasp  nearly  the   entire   distillery 

product  and  trade ;   and  that  said    company 

has  been  enabled  to  dictate  and  does  dictate  prices  to  all  con- 
sumers at  pleasure. 

21,  And  further  the  court  is  given  to  understand  that  by 

means  of  the  said  combination  and  methods,  the  said 

company  has  exercised  and  now  exercises  such  power  of  con- 
trol over  the  output  of  distillery  products  and  over  consumers 
of  the  same  as  to  destroy  all  competition  in  the  manufacture, 
distribution  and  sale  of  such  distillery  products  in  the  county 

of  ,  state  of  Illinois  and  in  the  United  States ; 

that  it  now   exercises   such  power   and   control   in   the   said 

county  of ;  that  for months  last  past  at 

the  said county,  the  said company 

has  misused  and  perverted  the  powers  and  privileges  conferred 
on  it  by  law,  and  still  continues  to  misuse  and  pervert  such 

powers  and  privileges ;  that  said   company  had 

usurped  and  wilfully  and  unlawfully  exercised  and  still  con- 
tinues to  usurp  and  wilfully  and  unlawfully  exercise  powers, 
liberties,  privileges  and  franchises  not  conferred  on  it  by  law, 
to  wit,  the  power,  liberty  and  franchise  of  obtaining  by  pur- 
chase and  in  exchange  for  its  own  stock,  and  holding  and  own- 
ing the  whole  of  the  property  and  rights  of  the  said 

. . .   company,   company,   company, 

company, company  and  the 
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company,  respectively,  and  causing  a  nonuse  of  the  powers 
and  franchises  of  said  respective  corporations  in  such  man- 
ner as  to  put  the  said  corporations,  the  property  and  rights 
thereof  under  one  management,  and  control,  and  to  destroy 
all  diversity  of  interest  and  of  competition  between  them  and 
the  distilleries,  property  and  plants  which  were  held  and  owned 
by  them  in  the  manufacture,  distribution  and  sale  of  high 
wines,  alcohol  and  spirits  and  all  other  distillery  products; 
that  by  means  of  its  unlawful  control  and  possession  of  the 
property  and  rights  of  said  last  named  com- 
panies and  by  virtue  of  its  also  having  the  control  and  man- 
agement of  the  property  and  rights  of  the  other  corporations 
situated  in  the  state  of  Illinois  and  in  other  states  of  the 
United  States,  as  hereinbefore  set  out,  and  by  means  of  its 
said  directors  holding  the  stock  of  all  of  said  corporations, 

said    company  hath  unlawfully  prevented  and 

destroyed  all  competition  between  them  and  unlawfully  mis- 
used and  perverted  its  powers  and  franchises  and  usurped 
and  secured  to  itself  and  still  unlawfully  usurps,  holds  and 
exercises  the  power  of  maintaining  a  monopoly  in  the  pro- 
duction for  sale  of  high  wines,  alcohol,  spirits  and  other  dis- 
tillery products,  to  the  injury  of  the  inhabitants  and  public 
of  the  county  of and  the  inhabitants  and  pub- 
lie  of  the  state  of  Illinois ;  that  by  means  of  holding  the  prop- 
erty and  rights  of  the  said company, 

company,    company,    company,   of 

,  company  and  com- 
pany, and  by  means  of  the  same  individuals  who  constitute 
its  directors  holding  and  controlling  the  capital  stock  of  the 

said  last  named   corporations  said   

company   hath  subjected   and  reduced   the   said  last  named 

corporations  to  its  power  and  control,  and  thereby 

and  by  the  like  ownership  and  control  of  the  property  and 
rights  and  stock  of  the  other  corporations  hereinbefore  men- 
tioned, hath  exercised  and  still  exercises  at  said  county  of 
an  unlawful  monopoly  in  the  business  of  pro- 
ducing and  selling  high  wines,  alcohol,  spirits  and  other  dis- 
tillery products,  to  the  injury  of  the  inhabitants  and  the  public 
of  the  county  of and  the  inhabitants  and  the  pub- 
lic of  the  state  of  Illinois;  that  the  powers  and  franchises 

granted  to  said company  in  and  by  its  said  charter 

have  been  for months  last  past  and  still  are  perverted 

and  abused  by  the  said company,  its  stockholders, 

directors  and  managers  for  the  purpose  of  establishing  and 

maintaining  a  monopoly  at  said  county  of in  the 

said  distilling  business ;  and  that  said  company 

has  by  means  aforesaid  unlawfully  created  and  established 

and  now  maintains  at  the  county  of aforesaid  a 

virtual  monopoly  in  the  business  of  producing  for  sale  and 
of  selling  high  wines,  alcohol,  spirits  and  other  distillery  prod- 
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ucts,  contrary  to  law,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Illinois. 

Wherefore,  the  said  attorney  general  for  and  in  the  name 
and  by  the  authority  of  the  people  of  the  state  of  Illinois, 
prays  the  consideration  of  the  court  here  in  the  premises, 
and  for  due  process  of  law  in  this  behalf,  and  that  the  said 
company  may  be  summoned  to  answer  to  the 
people  of  the  state  of  Illinois  by  what  warrant  it  has  so  mis- 
used and  perverted  its  powers  and  franchises  and  has  assumed 
and  now  assumes  to  exercise  the  aforesaid  assumed  powers, 
liberties,  privileges  and  franchises,  and  has  claimed  and  now 
claims  to  have,  use  and  enjoy  the  assumed  powers,  liberties, 
privileges  and  franchises  aforesaid,  etc. 

Attorney  general  of  Illinois. 

3837  Village  trustees 

(Caption) 

,  state 's  attorney  in  and   for  said  county  of 

and  state  of  Illinois  who  sues  for  the  people  of 

said  state,  in  this  behalf  comes  into  court  here  on  this  day  and 
for  the  said  people  and  in  the  name  and  by  the  authority 

thereof,  at  the  relation  of   gives  the  court  to 

understand  and  to  be  informed  that for  the  space  of 

days  now  last  past   and  more,   in  the  county 

aforesaid,  unlawfully  have  held  and  executed  and  still  do 
unlawfully  hold  and  execute  without  any  warrant,  right  or  au- 
thority whatsoever  the  office  of  village  trustees  of  the  village  of 
,  in  said  county ;  which  said  office  the  said ,  dur- 
ing all  the  time  aforesaid,  in  the  county  aforesaid  upon  the 
said  people  have  usurped  and  still  do  usurp,  to  the  damage 
and  prejudice  of  the  said  people  and  against  the  peace  and 
dignity  of  the  same. 

Whereupon,  the  said  state's  attorney  for  the  said  people 
and  in  the    name  and  by  the  authority  thereof  at  the  relation 

of  the   said    prays   the    consideration   of  the 

court  here  in  the  premises,  and  for  due  process  of  law  against 
the  said to  make  the  said  answer  to  the  said  peo- 
ple by  what  warrant  they  claim  to  hold  and  execute  the  office 
of  trustees  of  the  village  of ,  aforesaid. 


State's  attorney. 
Of  counsel. 

SUMMONS 

3838  Requisites,  practice 

In  Illinois,  the  form  of  a  summons  in  quo  warranto  is  gov- 
erned by  the  General  Practice  act,  but  the  issuance  and  the 
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return    of    the    summons    is    controlled    exclusively    by    special 
statute.65 

DEFENSES 

3839  Scope 

In  proceedings  in  the  nature  of  a  quo  warranto,  the  defend- 
ant must  either  disclaim  or  justify.     He  cannot  do  both.00 

3840  Estoppel,  laches,  limitation 

Neither  lapse  of  time  nor  circumstances  out  of  which  an 
estoppel  might  arise  against  an  individual  can  have  applica- 
tion to  a  proceeding  against  respondents  for  usurping  the  fran- 
chises of  a  private  corporation.67  But  an  estoppel  in  pais  is 
available  against  a  municipality.68 

3841  Municipal  record,  amendment 

A  public  body  has  a  right  to  amend  the  records  of  its  action 
at  any  time  after  the  filing  of  a  petition  for  quo  warranto,  and 
before  trial  so  as  to  make  the  record  conform  to  the  real  facts 
in  the  case,  and  thereby  to  avoid  a  judgment  against  it.69 

3842  Statute,  application 

An  otherwise  valid  law  is  not  rendered  invalid  by  its  possible 
application  to  special  conditions  of  fact  which  would  destroy 
constitutional  rights.70 

PLEA 

3843  Practice 

In  quo  warranto  the  respondent  may  interpose  as  many  de- 
fenses in  separate  pleas  as  he  deems  necessary  to  a  complete 
bar  of  the  action,  provided  they  are  not  inconsistent.71 

65  People  v.  Moeckel,  256  111.  598,  (1909);   Catlett   v.   People,   151   111. 

603    (1912);    Sec.    15,    Practice   act  16,  24  (1894). 

1907    (HI.);   Sec.  2,  c.   112,  Hurd's  es  People  v.  Union  Gas  &  Electric 

Stat.   1911.  Co.,  254  111.  418. 

ee  Distilling  &  Cattle  Feeding  Co.  69  People  v.   Zeller,   224   111.   408, 

v.  People,  156  111.  482,  483;  People  413   (1906). 

v.  Burns,   212  111.   227,   228    (1904).  70  People    v.    Eodenberg,    254    111. 

6*  People  v.  Mackey,  255  111.  159 ;  389. 

People  v.  Burns,  212  111.  232;  People  ?i  People    v.     Heidelberg    Garden 

v.   Karr,  244  111.   374,   385    (1910);  Co.,  233  111.  298. 
People  v.   Shedd,   241   111.    155,   169 
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3844  General  requisites 

An  information  which  is  of  a  general  character  must  not  be 
traversed.72  The  respondent  must  answer  by  disclaimer  of 
title  or  justify  by  showing  title.73  The  plea  must  be  one  or 
the  other;  it  cannot  partly  justify  and  partly  disclaim.74  The 
respondent's  pleading  in  quo  warranto  should  follow  the  form 
of  a  plea  at  law  and  not  an  answer  in  chancery.75 

A  plea  in  quo  warranto  must  set  forth  particularly  the  grounds 
of  the  respondent's  claim  and  a  continued  existence  of  his 
right.76  But  it  is  not  necessary  or  proper  for  a  plea  to  antici- 
pate the  matter  which  should  come  from  the  other  side.  All 
that  is  essential  in  the  plea  is  to  make  out  a  prima  facie  defense.77 

The  plea  should  be  signed  by  a  respondent  corporation  with 
its  corporate  name  and  seal. 


3845  Corporate  franchise;  forfeiture,  requisities 

In  quo  warranto  or  scire  facias  against  a  corporation  to  termi- 
nate its  existence  on  account  of  a  usurpation  of  franchise,  the 
respondent  is  bound  to  show  a  sufficient  grant  of  organization 
and  a  compliance  with  all  of  the  material  requirements  imposed 
by  its  charter,  or  that  its  organization  has  been  properly 
legalized.78  The  plea  must  set  forth  facts  which  show  that  the 
respondent  is  a  de  jure  corporation,  and  not  merely  that  it  has 
de  facto  existence.79 

3846  Disclaimer  (111.) 

(Caption) 
And  now  comes  the  respondent, ,  by , 

his  attorney,  and  protesting  that  the  said  information  is  not 
sufficient  in  law  and  that  he  is  not  under  any  necessity  by  the 
law  of  the  state  to  answer  thereto,  for  plea  nevertheless  says 
that  he  did  not,  at  the  time  of  the  commencement  of  this  suit, 
nor  for  the  space  of  at  least  two  months  prior  thereto,  nor  at 

72  People    v.    Central    Union    Tel.  70  People    v.    Heidelberg    Garden 

Co.,  232  111.   271.  Co.,   233   111.   293. 

"Catlett   v.   People,   151   111.    21;  77  People    v.    Heidelberg    Garden 

Illinois   Midland   Ry.   Co.  v.   People,  Co.,  233  111.   295;   Attorney  General 

84  111.  426,  427,  428  (1877);  Holden  v.  Mclvor,  58  Mich.  516   (1885). 

v.  People,  90  111.  434,  437    (1878).  78  Mitchell   v.   Deeds,   49   111.   416, 

74  Illinois     Midland     Ry.     Co,     v.  422    (1867). 

People,  84  111.  428.  79  People  v.  Mackey,  255  111.  151. 

75  Distilling  &  Cattle  Feeding  Co. 
v.   People,   156  111.   483. 
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any  time  since,  and  now  does  not,  act  in  any  way  singly  or  in 
connection  with  said ,  or  with  any  other  per- 
son, as  a  corporation  under  the  name   of  the    

company;  nor  has  this  respondent  at  or  during  the  times  or 
period  of  time  above  herein  mentioned  so  acted  or  pretended 
to  act,  nor  does  he  now  so  act  or  pretend  to  act ;  nor  has  he  at 
or  during  the  said  times  or  period  usurped  or  attempted  to 
usurp;  nor  does  he  now  usurp  or  attempt  to  usurp,  the  said 
liberties,  privileges  and  franchises,  or  any  of  them;  nor  are 
the  same  or  any  of  them  usurped  upon  the  state,  in  manner 
and  form  as  by  the  said  information  is  supposed,  but  in  the 
same,  and  in  every  of  them,  disclaims  and  disavows. 

Whereupon,  he  prays  judgment,  and  that  he  may  be  dis- 
missed by  the  court. 


By 

his  attorney. 

3847  Justification,  requisites 

A  plea  of  justification  must  set  out  respondent's  title  particu- 
larly showing,  on  the  face  of  the  plea,  by  what  right  he  exercises 
and  enjoys  the  license  or  the  privilege;  and  the  plea  must  fur- 
ther show  a  continued  existence  of  this  right.80  A  plea  of  justi- 
fication by  a  municipality  must  show  affirmatively  the  existence 
of  jurisdiction  in  the  proceeding  by  which  it  was  organized.81 

3848  Justification;  city  organization,  plea  (111.) 

(Caption) 

And  the  said  respondent  by  his  attorneys  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.,  and  for  a  plea  to  the 
said  information  and  the  several  counts  thereof  says: 

That  he  the  said  respondent  may  and  does  lawfully  pos- 
sess, hold  and  execute  the  office  of  mayor  of  the  city  of 

in  the  said  information  in  that  behalf  mentioned,  because  he 

says  that  heretofore,  to  wit,  on  the day  of , 

19. .,  at,  to  wit,  the  county  and  state  aforesaid  at  an  election 
held  within  and  for  the  city  of ,  duly  held  and  con- 
ducted in  accordance  with  the  provisions  of  an  act  of  the  gen- 
eral assembly  of  Illinois  entitled  "An  Act  to  provide  for  the 
incorporation  of  cities  and  villages,"  approved  April  10,  1872, 
there  was  then  and  there  submitted  to  the  legal  voters  of  said 

so  People    v.    Central    Union    Tel.  People  v.  Walker  Opera  House  Co., 

Co.,    232    111.    271,    272;    People    v.  249  111.  110;   Catlett  v.  People,  151 

O'Connor,  239  111.  276;  Distilling  &  111.   21;    Carrico   v.   People,   123   111. 

Cattle    Feeding    Co.    v.    People,    156  198,    203    (1887);    Clark   v.    People, 

111.    482;    People   v.    Karr,    244    111.  15  111.  213,  217   (1853). 

379;  People  v.  Burns,  212  111.  228;  »i  People  v.   Feicke,  252  111.  417. 
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city  the  question  whether  the  said  city  would  become  incor- 
porated under  the  act  aforesaid,  and  at  said  election  a  majority 
of  the  votes  of  voters  voting  thereat  was  cast  in  favor  of  and 
for  the  incorporation  of  the  said  city  under  the  act  aforesaid; 

whereby  the  said  city  of became  and  was  then 

and  there  on,  to  wit,  the  said day  of ,  19. ., 

at,  to  wit,  the  county  aforesaid,  incorporated  and  organized 
under  the  said  act  entitled  "An  Act  to  provide  for  the  incor- 
poration of  cities  and  villages,"  approved  April  10,  1872,  afore- 
said. 

That  afterwards,  to  wit,  on  the    day  of , 

19. .,  at,  to  wit,  the  county  aforesaid,  the  city  council  of  the 

city  of at  a  meeting  thereof  then  and  there  held 

pursuant  to  law  passed  and  adopted  a  certain  ordinance  en- 
titled, "An  ordinance  dividing  the  city  of into 

wards  and  describing  the  boundaries  thereof,"  which  said  or- 
dinance was  afterwards,  to  wit,  on  the  said  ....  day  of , 

19. .,  at,  to  wit,  the  county  aforesaid  approved  by  the  mayor 

of  the  said  city  of ,  and  took  effect  and  was  in 

force  as  an  ordinance  of  said  city  of  from  and 

after  its  passage  and  approval  as  aforesaid,  to  wit,  the  said 
day  of ,  19. .,  and  from  thence  until  the  fil- 
ing of  the  information  herein  at,  to  wit,  the  county  aforesaid ; 
which  said  ordinance  is  in  the  words  and  figures  following,  to 
wit:   (Insert  ordinance  dividing  the  city  into  wards). 

That  afterwards,  to  wit,   on  the    day  of    , 

19.  .,  at,  to  wit,  the  county  aforesaid,  the  said  city  council 

of  the  city  of at  a  meeting  thereof  held  in  due 

form  of  law,  passed  and  adopted  a  certain  other  ordinance,  en- 
titled "An  ordinance  providing  for  the  election  of  certain 
officers  therein  mentioned,"  which  said  ordinance  was  after- 
wards, to  wit,  on  the day  of ,  19. .,  at,  to 

wit,  the  county  aforesaid,  approved  by  the  mayor  of  said  city 
of and  took  effect  and  was  in  force  as  an  ordi- 
nance of  the  said  city  of from  and  after  its  pas- 
sage and  approval  as  aforesaid,  to  wit,  the  said   day 

of  ,  19.  .,  and  from  thence  until  the  filing  of  the  in- 
formation herein  at,  to  wit,  the  county  aforesaid;  which  said 
ordinance  is  in  the  words  and  figures  following,  to  wit :  (In- 
sert last  mentioned  ordinance). 

That  afterwards,  to  wit,  on  the  said  day  of ,  19 .  . , 

at,  to  wit,  the  county  aforesaid,  the  said  city  council  of  the  city 

of  .  . . .  . at  the  said  meeting  thereof  last  mentioned  by 

a  certain  resolution  thereof  duly  passed  and  adopted  desig- 
nated the  voting  places  in  each  of  the  wards  of  said  city,  and 
appointed  the  judges  and  clerks  of  and  for  the  election  to  be 
held  in  pursuance  of  the  ordinance  last  above  mentioned ;  and 

that  the  city  clerk  of  the  said  city  of on  the  day 

and  year  last  aforesaid,  gave  due  notice  of  the  time,  place  and 
purpose  of  the  said  election  by  publication  thereof  in  the  pub- 
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lie  newspapers  published  in  the  said  city  of in 

the  manner  and  for  the  time  prescribed  by  the  statute  in  such 
case  made  and  provided,  to  wit,  the  county  aforesaid. 

That  afterwards,  to  wit,  on  the day  of ,  19 .  . , 

at,  to  wit,  the  county  aforesaid  at  an  election  in  the  said  city 

of   and  in  the  several  wards  thereof,  held  and 

conducted  in  accordance  with  the  law  of  the  said  state  and  in 
pursuance  of  the  said  ordinance  last  above  mentioned  and  of 
the  election  notice  so  given  and  published  as  aforesaid,  the 

said  respondent received  a  majority  of  the  votes 

cast  at  the  said  election  for  the  office  of  mayor  of  the  said  city 
of 

That  afterwards,  to  wit,  on  the  day  of ,  19 . . ,  at,  to 

wit,  the  county  aforesaid  the  returns  of  the  election  aforesaid 
were  made  by  the  judges  and  clerks  thereof,  and  returned  to 

the  city  clerk  of  the  city  of ;  and  on  the  said 

day  of ,  19. .,  at  a  meeting  thereof  then  and  there  held 

in  due  form  of  law,  said  judges  and  clerks  examined  and  can- 
vassed the  returns  of  the  said  election,  and  declared  the  result 
thereof;  and  then  and  there  declared  that  the  said  respondent 
had  received  the  highest  number  of  votes  cast  at  said  election 

for  the  office  of  mayor  of  the  city  of and  that  he  was 

duly  elected  thereto. 

That  on  the  said day  of ,  19. .,  at,  to  wit, 

the  county  aforesaid,  and  while  the  said  city  council  was  in 
session  and  assembled  at  the  meeting  thereof,  aforesaid,  and 
after  the  said  respondent  had  been  declared  elected  to  the 
office  of  mayor  as  aforesaid,  the  said  respondent  presented  to 
the  said  city  council  his  official  bond  conditioned  according  to 
law  with  proper  and  sufficient  security ;  which  said  official  bond 
was  then  and  there  approved  and  accepted  by  the  said  city 
council  as  and  for  the  official  bond  of  the  respondent  for  the  said 
office  as  mayor  aforesaid;  and  the  said  respondent  then  and 
there  took  and  subscribed  the  oath  of  office  prescribed  by  law 

as  mayor  of  said  city  of ;  and  he  the  said  respondent, 

was  then  and  there  admitted  by  the  said  council  as  mayor  of 

the  said  city  of ,  and  he  then  and  there  entered  upon 

and  into  the  said  office  of  mayor  of  the  city  of at,  to 

wit,  the  county  aforesaid. 

And  by  this  warrant  he,  the  said  respondent,  claims  to  hold 
and  execute  and  does  hold  and  execute  the  said  office  of  mayor 

of  the  city  of during  all  the  time  said  information 

mentioned  as  he  well  might  and  still  may ;  without  this,  that  he, 
the  said  respondent  has  usurped  or  unlawfully  intruded  into 
said  office  of  mayor  of as  by  the  said  information  afore- 
said is  supposed ;  all  of  which  the  said  respondent  is  ready  to 
verify  as  the  court  may  direct. 

Whereupon,  he  prays  judgment  that  the  office  aforesaid  by 
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him  claimed  as  aforesaid,  may  be  allowed  and  adjudged  to 
him,  and  that  he  may  be  thereupon  dismissed  from  this  court. 


Respondent. 
Attorneys  for  respondent. 

3849  Justification ;  drainage  district,  requisites 

In  a  proceeding  questioning  the  organization  of  a  drainage  dis- 
trict, a  plea  of  justification  must  aver  specifically  every  essen- 
tial fact  that  is  necessary  to  show  a  valid  organization  of  the 
district.82 

3850  Justification;  drainage  district,  plea  (111.) 

(Caption) 

And  for  a  further  plea  in  this  behalf  the  respondents  say 
that  the  petitioner  ought  not  to  have  its  aforesaid  action  against 

these  respondents  because  they  say  that  upon ,  19. ., 

there  was  presented  to,  and  filed  with  the  town  clerk  of  the 

town  of in  said  county,  a  petition  addressed  to 

the  drainage  commissioners  of  said  town,  signed  by 

and   other  landowners  in  said  proposed  district, 

representing  among  other  things,  that  they  desired  that  a  drain- 
age district  might  be  organized  embracing  the  lands  therein 
described,  for  the  purpose  of  constructing,  repairing  and  main- 
taining drains,  embankments  and  grades  within  said  district 
for  agricultural  and  sanitary  purpose,  by  special  assessments 
upon  the  property  benefited  thereby ;  that  the  lands  lying  within 
the  boundaries  of  said  proposed  district  required  a  combined 
system  of  drainage  and  protection  from  wash  and  overflow; 
that  said  petition  was  signed  by  a  majority  in  number  of  the 
adult  owners  of  lands  lying  in  said  proposed  district ;  that  said 
petitioners  were  the  owners  in  aggregate  of  more  than  one-third 
of  the  lands  lying  in  the  proposed  district,  and  by  the  owners  of 
the  major  part  of  the  lands  and  who  constituted  one-third  or 
more  than  one-third  of  the  owners  of  the  lands  in  the  proposed 
district;  and  praying  that  the  said  drainage  commissioners 
would  proceed  and  cause  said  drainage  district  to  be  organized. 

That  upon  filing  said  petition  the  said  town  clerk  did  imme- 
diately, and  on  said day  of ,  notify  the  com- 
missioners of  highways  in  said  town,  in  writing,  of  the  filing  of 
said  petition,  and  that  said  town  clerk  did  also,  upon  said 

day  of ,  19. .,  give  notice  by  posting  written 

notice  in  three  public  places  in  the  proposed  drainage  district 
that  a  meeting  of  drainage  commissioners  would  be  held  at  the 

82  People  v.  Karr,  244  111.  383. 
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town  clerk's  office  in  said  town  at  the  hour  of o'clock 

M.,  on  the day  of ,  19 . . ,  as  decided  upon 

by  the  commissioners  for  the  purpose  of  organizing  a  drainage 
district  composed  of  lands  described  in  said  notice  and  in  said 
petition,  according  to  a  petition  theretofore  presented  and  duly 

filed  in  the  office  of  the  town  clerk  of  the  said  town  of 

on  the  ....  day  of ,  19 .  .  ;  which  notice  was  given  in 

the  manner  aforesaid,  and  for  the  length  of  time  required  by 
law. 

That  afterwards,  to  wit,  on  said day  of ,  19. ., 

at o'clock  . .  M.,  in  pursuance  of  said  notice,  the  drain- 
age commissioners  of  said  town  met  at  the  town  clerk's  office 
in  said  town  for  the  purpose  of  considering  said  petition  and 
other  papers  in  the  case,  and  for  a  hearing  of  the  matters 
involved  therein;  and  the  said  town  clerk  having  laid  before 
them  the  said  petition  and  all  other  papers  in  the  case,  said 
commissioners  thereupon  proceeded  to  ascertain  whether  the 
said  petition  contained  the  signatures  of  a  majority  of  the 
adult  persons  owning  lands  in  said  proposed  district,  whether 
they  were  the  owners  of  more  than  one-third  of  the  lands 
situated  in  said  district,  and  whether  said  petition  was  signed 
by  the  owners  of  the  major  part  of  the  lands,  and  who  con- 
stituted one-third  and  more  of  the  owners  of  land  in  the  pro- 
posed district;  that  said  commissioners  did  examine  and  con- 
sider the  matters  laid  before  them,  and  did  hear  the  evidence 
of  the  witnesses  produced  before  them,  and  the  affidavit  of, 

,  of  the  petitioners  who  were  credible  persons,  and 

became  satisfied  in  the  premises,  and  did  find  that  all  the  state- 
ments in  said  petition  were  true,  and  did  find  in  favor  of  said 
petitioners,  and  did  reduce  their  said  findings  to  writing,  and 
did  sign  and  seal  the  same,  and  filed  their  said  finding  with 
the  said  town  clerk  and  with  the  other  papers  in  the  case. 

That    thereupon,    the    said    commissioners    did    adjourn    to 

meet    ,  19....,  at  the  town  clerk's  office  in  said 

town    at o  'clock,    M.,    of    said    day, 

of  which  adjournment  the  commissioners  then  and  there 
made  public  announcement;  that  the  commissioners  did, 
in  the  meantime,  go  upon  the  lands  in  the  said  proposed  dis- 
trict and  personally  examined  the  same ;  that  they  did  then  and 
there  employ  a  competent  engineer  who  did  proceed  to  make 
such  surveys  and  estimates  as  the  said  commissioners  directed 
him  to  do,  and  who  did  make  and  return  to  said  commis- 
sioners a  map  of  his  survey  and  a  full  report  of  all  estimates 
required  of  him ;  that  said  commissioners  did  meet  at  the  time 
and  place  last  aforesaid  and  were  not  able  to  complete  their 
work;  that  they  did  again  adjourn  to  meet  at  the  town  clerk's 
office ,  19.  .,  at o'clock  . .  M.,  of  which  adjourn- 
ment the  commissioners  did  then  and  there  make  public 
announcement;  that  said  commissioners  did  meet  at  the  time 
and  place  aforesaid  and  were  still  unable  to  complete  the  work 
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before  them;  that  they  did  adjourn  said  meeting  to  reconvene 

,  19..,  at  the  hour  of   ..   o'clock   ..   M.,  at  the 

town  clerk's  office  in  said  town,  of  which  adjournment  the 
said  commissioners  did  then  and  there  make  public  announce- 
ment, and  that  the  said  commissioners  did  meet  at  the  time  and 
place  last  mentioned,  when  and  where  the  following  business 
was  transacted,  to  wit: 

"On  motion  the  following  resolution  was  adopted — 

"Be  it  resolved  that  all  adult  parties  owning  lands  within 
the  boundaries  of  said  proposed  district,  or  lands  adjacent 
thereto  who  desire  that  their  lands  may  be  taken  into  the  said 
district,  be  permitted  to  sign  the  petition  to  organize  said 
district. 

"On  motion  it  was  declared  that  all  lands  and  lots  in  the 
(Describe  property)  be  excluded  from  the  district. 

"On  motion  it  was  declared  that  all  lands  and  lots  in  the 
(Describe  property)  be  taken  into  the  district. 

"Commissioner    made    a   verbal   report   that   the 

commissioners,  from  an  examination  of  the  lands  in  the  district 
find  that  the  benefits  to  the  land  in  the  district  would  be  equal 

in  an  average  of  $ per  acre,  by  reason  of  the  proper 

drainage  of  the  same  as  proposed  by  said  commissioners.  On 
motion  the  report  was  adopted. 

"On  motion  of  Commissioner ,  it  was  ordered  that 

the  district  be  declared  fully  organized;  that  the  commission- 
ers prepare  and  make  a  written  finding  to  that  effect;  that 

the  name  of  the  district  shall  be  '  Drainage  district  No ' 

in  the  town  of , county,  Illinois ;  that 

a  map  of  said  district  be  made  and  filed  with  the  other  papers 
in  the  case ;  and  found  such  other  matters  as  are  proper  to  be 
put  in  said  report.  The  order  above  referred  to  was  prepared 
and  signed  by  the  commissioner  and  filed  with  the  town  clerk, 
and  is  in  the  words  and  figures  following,  to  wit: 
(Venue) 

Whereas,  on  the day  of ,  19 . . ,  a  petition  signed 

by and  others  was  presented  to  the  town  clerk  of  the 

town  of ,  in  said  county,  addressed  to  the  drainage 

commissioners  of  said  town,  praying  among  other  things,  that 
a  drainage  district  might  be  organized  composed  of  the  lands 
mentioned  in  said  petition;  and  said  town  clerk,  having  filed 
said  petition  in  his  said  office,  in  pursuance  of  law  did  notify 
each  of  the  drainage  commissioners  of  said  town  in  writing 
of  the  filing  of  said  petition; 

And,  whereas,  the  said  commissioners,  having  met  and  de- 
cided to  hold  a  meeting  to  consider  said  petition  on  the  .... 

day  of ,  19. .,  at  the  hour o'clock  . .  M.,  of  which 

last  named  meeting  the  said  town  clerk  did,  within  five  days 
of  the  filing  of  said  petition,  give  notice  for  the  time  and  in  the 
manner  required  by  law,  and  the  said  commissioners  having 
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met  at  the  time  and  place  mentioned  in  said  notice,  and  the  said 
town  clerk  having  laid  before  said  commissioners  said  petition 
and  all  other  papers  in  the  case,  and  the  said  commissioners 
having  examined  said  papers  and  heard  all  evidence  adduced 
in  favor  of  and  against  said  petition,  and  having  ascertained 
that  said  petition  contained  the  signatures  of  a  majority  of 
the  adult  persons  owning  land  in  said  proposed  district,  and 
who  were  the  owners  of  more  than  one-third  of  the  lands 
situated  in  said  proposed  district,  said  commissioners  did  find 
in  favor  of  said  petitioners  and  did  reduce  their  said  finding 
to  writing,  and  filed  the  same  in  the  town  clerk's  office  of  said 
town  of ; 

And,  whereas,  the  said  commissioners  having  found  in  favor 
of  said  petitioners  then  and  there  permitted  other  landowners 
to  attach  their  names  to  said  petition;  and  the  said  commis- 
sioners having  no  further  business  that  could  properly  be 
considered  at  said  meeting,  they  did  then  and  there  adjourn 

said  meeting  to  reconvene  on  the  ....  day  of ,  19. ., 

at  the  town  clerk's  office  in  said  town,  at  the  hour  of  ...« 
o'clock  ..  M.,  of  which  adjournment  the  said  commissioners 
did  at  the  time  make  public  announcement;  and  said  commis- 
sioners having  in  the  meantime  gone  upon  the  lands  mentioned 
in  said  petition,  and  to  be  included  in  said  proposed  district, 
and  personally  examined  the  same;  and  said  commissioners 
having  met  at  that  time  and  place  last  mentioned,  and  being 
unable  to  complete  their  said  work,  did  adjourn  their  said  meet- 
ing to  the   day  of   ,  19..,  at  the  hour  of   

o'clock,  ..  M.,  of  which  adjournment  the  said  commissioners 
did  then  and  there  make  public  announcement;  and  the  said 
commissioners  having  reconvened  at  the  time  and  place  last 
mentioned  and  being  still  unable  to  complete  their  said  work 
did  again  adjourn  to  meet  at  the  town  clerk's  office  at  the  hour 

of  ... .   o  [clock  .  .  M.,  on  the day  of  ,  19.  .,  of 

which  adjournment  said  commissioners  did  make  public  an- 
nouncement ; 

And,  whereas,  the  commissioners  having  reconvened  at  the 
time  and  place  last  mentioned,  and  having  permitted  other  land- 
owners to  sign  said  petition,  and  having  thoroughly  examined 
the  lands  mentioned  in  said  petition  and  other  lands  proposed 
to  be  taken  into  said  district,  and  being  fully  advised  in  the 
premises : 

Now,  therefore,  said  commissioners  doth  so  change  the  boun- 
daries of  said  proposed  district  as  to  exclude  the  lands  and 
lots    situated    in    the     (Describe    property)     in     said    town 

of ,  and  to  take  into  said  district  all  lands  and  lots 

situated  in  the  (Describe  property)  in  said  town  of 

And  the  said  commissioners  doth  find  that  said  petition- 
ers who  have  signed  the  said  petition  comprise  a  majority 
in  number  of  the  adult  persons  owning  land  in  said  proposed 
district  as  described  in  the  said  petition  and  as  the  same  exists 
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after  the  changes  heretofore  made,  and  who  own  in  the  aggre- 
gate more  than  one-third  of  the  lands  comprising  said  pro- 
posed district.  Which  proposed  district  as  changed  and  altered 
embraces  all  the  following  lands,  to  wit:  (Describe  property), 
together  with  all  the  streets,  roads,  lots,  blocks  and  railroad 
right  of  way  situated  on  any  of  the  lands  above  described. 

All  of  which  lands  are  situated  in  the  town  of , 

county,  Illinois. 

Which  said  district  and  all  the  lands  contained  therein,  said 
commissioners  do  hereby  find  will  be  benefitted  for  agricultural 
and  sanitary  purposes  by  the  construction  of  a  combined  sys- 
tem of  drainage  in  excess  of  the  cost  of  such  combined  system 
of  drainage. 

Said  commissioners  do  therefore  hereby  order  that  the  said 
proposed  drainage  district  be  and  the  same  is  hereby  fully 
organized,  embracing  the  lands  last  above  described.  Which 
said  district  shall  be  known  and  designated  as  drainage  district 
number ,  in  the  town  of , ,  county,  Illi- 
nois; and  the  said  commissioners  further  order  that  a  map 
showing  boundaries  of  said  district  be  prepared  and  filed  with 
the  other  papers  in  the  case. 

In  witness  whereof  said  drainage  commissioners  have  here- 
unto set  their  hands  this  ....  day  of ,  19 . . . 

(Seal) 

(Seal) 

Drainage  commissioners. 

On  motion  duly  made  the  meeting  adjourned. 

That  afterwards,  and  on  the day  of ,  19. .,  be- 
tween the  hours  of  ....  and o'clock  . .  M.,  the  same  being 

the in  19. .,  there  was  held  in  the  town  of 

an  election  to  choose commissioners  for  said  district. 

Due  and  legal  notice  of  which  was  given  by  the  town  clerk 
and  ex  officio  clerk  of  said  district,  at  which  election  the  said 
respondents ,  and received  the  high- 
est number  of  votes  for  their  respective  offices,  and  were,  by 
the  judges  of  said  election,  declared  duly  elected  commissioners 

of  said  drainage  district  number  . . . .,  in  the  town  of , 

county,  Illinois. 

And  the  said , and were  on  the 

day  of  ,  19..,  duly  notified  in  writing,  by  the 

town  clerk  of  said  town,  of  their  election;  and  each,  on  the 
day  last  mentioned,  did  take  and  subscribe  the  oath  required 
by  law  to  support  the  constitution  of  the  United  States,  and 
the  constitution  of  the  state  of  Illinois,  and  to  faithfully  and 
imparially  perform  the  duties  required  of  him,  to  the  best  of 
his  understanding  and  judgment,  and  to  make  assessment  of 
damages  and  benefits  in  favor  of  and  against  the  lands  in  said 
district,  according  to  law,  and  filed  the  same  with  said  town 
clerk  and  ex  officio  clerk  of  said  drainage  district,  and  imme- 
diately entered  upon  the  duties  of  his  said  office;  and  from 


QUO   WARRANTO  2429 

that  time  to  the  present  each  of  the  respondents  have  continued 
to  exercise  the  duties  and  franchises  of  the  office  of  drainage 

commissioners  in  and  for  said  drainage  district  number , 

in  the  town  of , county,  in  the  state  of 

Illinois. 

And  by  this  warrant  and  authority  the  said   

and have  held  and  executed,  during  all  the  time  in  the 

said  information  mentioned,  and  still  hold  and  execute  the 
said  offices  and  franchises  of  drainage  commissioner  as  they 
well  might  and  still  may;  without  this,  that  they,  the  said 
respondents,  have  usurped,  and  now  do  usurp  the  office  and 
franchises  of  the  office  aforesaid  upon  the  people,  as  by  the 
said  information  is  supposed. 

All  which  matters  and  things  the  said  respondents  are  ready 
to  verify,  etc.     Wherefore,  they  pray  judgment. 


Attorney  for  respondents. 


3851  Justification,  township  organization,  plea  (111.) 

(Caption) 

And  now  on  this  day  come  the  said  respondents,  by , 

their  attorneys,  and  having  heard  the  said  information  read, 
for  plea  in  this  behalf  say  that  prior  to  and  on  the  ....  day  of 

,  19. .,  there  had  existed  and  then  was  in  said  county 

of ,  a  certain  town  duly  organized  under  the  township 

organization  laws  of  the  state  of  Illinois,  but  not  otherwise 
incorporated,  named  and  known  as  the  town  of  B ;  that 
said    town    of   B    then   and    there    contained    a    territory    of 

over square  miles,  being  the  same  and  all  the  territory 

included  in  and  known  as  township  number  . . .  . ,  north  range 
. . . .,  east  of  the  ....  principal  meridian,  and  sections  ....  of 

township ,  range  . . . . ,  east  of  the principal  meridian, 

all  situated  in  the  county  of ;  that  on  the  ....  day  of 

,  19. .,  it  being  one  of  the  days  of  the session 

of  the  board  of  supervisors  of  said  county  of ,  holden 

at ,  in  and  for  said  county,  on  the  ....  day  of , 

19 . . ,  there  was  presented  to  the  said  board  of  supervisors  of 
said  county,  which  said  board  of  supervisors  was  then  and 
there  in  open  session,  a  petition  in  writing  signed  by  more  than 

,  to  wit,  legal  voters  of  said  town  B, 

residing  in  that  portion  of  said  town  of  B,  hereinafter 
described,  as  constituting  the  town  of  W,  praying  the  said 
board  of  supervisors  to  divide  said  town  of  B  on  the  follow- 
ing line,  to  wit:  commencing  (Insert  legal  description),  and 
that  all  of  said  territory  in  said  town  of  B,  north  of  said  line, 
remain  and  be  called  the  town  of  B,  and  that  all  of  the  terri- 
tory of  said  town  of  B,  south  of  said  line,  constitute  a  new 
town,  to  be  called  W. 

And  these  respondents  aver  and  in  fact  say  that  each  portion 
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of  said  town  of  B  as  so  sought  to  be  divided,  to  wit,  the 
part  of  said  town  north  of  said  division  line,  and  the  part  of 
said  town  of  B,  south  of  said  division  line,  then  and 
there,  to  wit,  at  the  time  of  the  presentation  of  the  said  peti- 
tion, as  aforesaid,  contained  over square  miles,  and  had 

more  than legal  voters  residing  therein,  respectively,  to 

wit,  the  portion  of  said  town  south  of  said  division  line  then, 
to  wit,  at  the  time  of  the  presentation  of  the  said  petition,  had 

and  still  has  a  territory  of square  miles  with,  to  wit, 

legal  voters  residing  therein;  and  the  portion  of  said  town  of 

,  north  of  said  division  line  then,  to  wit,  at  the  time 

of  the  presentation  of  said  petition,  had  and  still  has,  to  wit, 

square  miles  with,  to  wit,   legal  voters  residing 

therein. 

And  these  respondents  further  aver,  and  in  fact  say,  that 
notice  of  the  presentation  of  the  said  petition  to  said  board 
of  supervisors  was  duly  given  by  posting  up  notices  thereof 
in  five  of  the  most  public  places  in  said  town  of  B  more 
than  sixty  days  before  the  first  day  of  said  ses- 
sion, 19..,  of  said  board  of  supervisors,  and  more  than  sixty 
days  before  said  board  of  supervisors  took  any  section  on  said 
petition  or  upon  the  matter  of  dividing  said  town,  and  also 
by  publishing  such  notice  three  times  in  a  newspaper  published 
in  said  county  in  three  successive  weeks,  the  first  of  which  said 
publications  in  said  newspaper  was  more  than  sixty  days  before 

the  first  day  of  the  said session,  19. .,  of  said  board  of 

supervisors,  and  more  than  sixty  days  before  said  board  of 
supervisors  took  any  action  upon  said  petition,  or  upon  the 
matter  of  dividing  said  town,  which  notice  so  posted  and  pub- 
lished was  in  these  words,  to  wit:  (Insert  notice). 

And  these  respondents  further  in  fact  say  that  afterwards, 

to  wit,  on  said day  of ,  19. .,  at  said  county  of 

,  the  board  of  supervisors  of  said  county  of , 

then  being  in  open  session,  and  it  being  one  of  the  days  of  the 

regular ,  19..,  session  of  said  board  of  supervisors, 

held  at ,  in  and  for  said  county,  on  the  ....  day  of 

,  in  the  matter  of  the  said  petition,  ordered,  in  sub- 
stance, that  that  part  of  said  town  of  B  lying  south  of  a 
line  drawn  west  from  the  northeast  corner  of  section   . . . . , 

township ,  range  . . . .,  in  said  county  of ,  to  the 

northwest  corner  of  section  ....  of  said  town ,  range 

,   be    formed    into    a   new    town    and    named    W,    and 

that  portion  of  the  town  of  B  lying  north  of  said  line  be 
formed  into  a  new  town  and  named  B,  but  that  such  division 
should  not  take  effect  until  the  first  day  of ,  19. . 

And  the  said  respondents  further  in  fact  say  that  afterwards, 

to  wit,  on  the  ....  day  of ,  19 .  . ,  at  the  said  county  of 

,  the  board  of  supervisors  of  said  county  of 

then,  to  wit,  on  the  day  and  year  last  aforesaid,  being  in  open 
session,  ordered  an  election  to  be  held  in  each  of  said  new 
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towns  of  B  and  W  and  fixed  the    day  of    , 

19.  .,  as  the  time  of  holding  such  election,  and  the  city  council 

room,  in  the  city  of ,  within  said  town  of  B  as 

the  place  of  holding  said  election  in  said  new   town  of  B, 

and    school  house,   on  the  northeast  corner  of  the 

northwest  quarter  of  section  ,  township   ,  range 

,    county,  Illinois,  in  said  new  town  of 

W,  as  the  place  for  holding  said  election  in  said  new  town 

of    W,    and    did    then    and    there    appoint    

who  were  then  and  there  electors  of  said  new  town  of  B, 
to  be  judges  of  said  election  in  said  new  town  of  B,  and 

did  then  and  there  appoint   ,  who  were  then  and 

there  electors  of  said  new  town  of  W,  to  be  judges  of  said 
election  in  said  new  town  of  W. 

And  the  respondents  further  in  fact  say  that  due  notice  of 
the  time  and  places  of  holding  such  election  in  said  new 
towns  of  B  and  W,  respectively,  and  of  the  names  of  the 
judges  of  said  election  respectively,  was  given  by  the  county 

clerk  of  said  county  of   ,  and  that  notices  were 

on,  to  wit,  the  ....  day  of ,  19 . . ,  duly  made  out  by 

said  county  clerk  stating  the  time  and  place  of  holding  said 
election  in  said  new  town  of  B,  and  the  names  of  the  judges 
so  appointed  as  judges  of  the  election  in  said  new  town 
of  B,  and  that  said  notices  of  said  election  in  said  new  town  of 

B  were  by  the  sheriff  of  the  said  county  of duly 

posted  in  three  of  the  most  public  places  in  said  new  town  of 

B,  more  than  fifteen  days  before  the  said  day  of   , 

19 . .  ;  and  that  notices  were  on,  to  wit,  the  said day  of 

19..,  duly  made  out  by  said  county  clerk  stating  the  time 
and  place  of  holding  said  election  in  said  new  town  of  W, 
and  the  names  of  the  judges  of  said  election  in  said  new  town 
of  W,  so  appointed  as  aforesaid,  and  that  said  notices 
for    said    election    in    said    new    town    of    W    were    by    the 

sheriff  of  said  county  of  duly  posted  in  three  of 

the  most  public  places  in  said  new  town  of  W,  more  than 

fifteen  days  before  the  said  ,  to  wit,  on  the   

day  of ,  19. .. 

And  the  said  respondents  further  in  fact  say  that  on  the 

day  of ,  it  being  the day  of ,  19 . . ,  at 

the  place  named  in  and  by  said  order  of  said  board  of  super- 
visors fixed  for  the  holding  of  said  election  in  said  town  of 
W,  as  hereinbefore  stated,  and  by  said  judges  in  and  by 
said  order  of  said  board  of  supervisors  appointed  as  judges 
of  said  election  in  said  new  town  of  W,  an  election  for 
town  officers  for  said  new  town  of  W  was  duly  held  by 
the  legal  voters  of  said  new  town  of  W;  and  at  said  elec- 
tion so  held  in  said  new  town  of  W,  the  respondent 

received  the  highest  number  of  votes  for,  and  was,  by  the  legal 
voters  of  said  town  of  W,  duly  elected  to  the  office  of  super- 
visor of  said  town  of (Repeat  similar  averments 
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regarding  the  office  of  town  clerk,  assessor  and  collector)  ;  the 

respondents   severally  received  the  highest  number  of 

votes  cast  for,  and  were  each  by  the  legal  voters  of  said  town  of 
duly  elected  to  the  office  of  commissioner  of  high- 
ways of  said  town  of    ;    (Repeat  similar  averments 

concerning  the  office  of  constable,  justice  of  the  peace,  and 
poundmaster). 

And  respondents  further  aver  that  afterwards,  to  wit,  on 

the  day  of ,  19 .  . ,  at  said  county  of ,  each 

of  said  persons  so  elected  to  said  respective  offices,  duly  quali- 
fied under  said  election,  and  said  respondents  were  each  duly 
commissioned  by  the  governor  of  said  state  of  Illinois  as 
justices  of  the  peace  of  said  town  of  W,  and  by  virtue  thereof 
said  respondents  have  since  and  do  now  exercise  the  duties  Of 
their  respective  offices  to  which  they  were  respectively  so 
elected  and  qualified  and  commissioned. 

And  respondents  further  aver  and,  in  fact  say,  that  by 
means  of  the  several  premises  aforesaid  the  said  territory 
which  said  board  of  supervisors  so  ordered  should  be  formed 
into  a  new  town,  called  the  town  of  W,  to  wit:  (Insert 
legal  description)  in  the  county  of and  state  of  Illi- 
nois, became,  has  since  remained,  and  now  is  a  town  duly 
organized  under  the  township  organization  laws  of  the  state 
of  Illinois,  by  the  name  of  the  town  of  W. 

And  by  this  warrant  the  said  town  of  "W  has,  during 
the  time,  in  said  information  mentioned,  used  and  still  uses 
the  liberties,  privileges  and  franchises  of  a  town,  under  said 
township  organization  law,  as  it  well  might,  and  still  may, 

and  by  this  warrant  respondent has,  during  all  the 

time  in  said  information  mentioned,  held  and  executed  the 
office  of  supervisor  of  said  town  of  W,  and  still  holds  and 
exercises  the  same,  as  he  well  might  and  still  may.  (Simi- 
larly aver  concerning  the  offices  of  town  clerk,  assessor,  col- 
lector, commissioner  of  highways,  constable,  justice  of  the 
peace  and  poundmaster) 

Without  this  that  the  respondents  have  usurped  or  do  now 
usurp,  the  franchises,  powers,  liberties,  offices  aforesaid,  or  any 
or  either  of  them,  upon  the  said  people,  as  by  the  said  informa- 
tion is  above  supposed.  All  of  which  matters  the  respondents 
are  ready  to  verify;  wherefore,  they  pray  judgment,  etc. 

DEMURRER 

3852  Admission 

The  failure  to  abide  by  a  demurrer  to  a  plea  which  justifies 
the  organization  of  a  corporation,  admits  the  sufficiency  of  the 
plea  and  the  legality  of  the  organization.83 

83  People  v.  Walker  Opera  House 
Co.,  249  111.   110. 
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3853  Form  (111.) 

And  the  people,  etc.,  on  relation  of ,  the  attorney- 
general,  as  the  pleas  of  the  company,  and  each 

of  them,  by  it  above  pleaded  say  that  the  same  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the  same  are 
in  the  pleas  above  pleaded  and  set  forth,  are  not  sufficient  in 
law  to  bar  or  preclude  the  said  people,  etc.,  on  the  relation, 

etc.,  from  having  the  said  company  answer  unto 

the  said  people  by  what  warrant  it  claims  to  have,  use  and 
enjoy  the  liberties,  privileges  and  franchises,  which  the 
information  hath  above  thereof  alleged;  and  that  the  people, 
etc.,  ex  rel.,  etc.,  state  and  show  to  the  court  here  the  fol- 
lowing causes  of  demurrer  to  the  said  pleas  and  each  and 
every  one  of  them,  that  is  to  say: 

1.  That  the  respondent  hath  not,  by  the  said  pleas,  trav- 
ersed or  denied,  or  attempted  to  put  in  issue  any  matter  of 
fact  alleged  by  the  relator  in  the  information;  but  it  has  and 
attempted  to  put  in  issue,  matters  not  alleged  nor  necessary 
to  be  alleged,  and  that  the  said  pleas  are  no  answer  to  the 
information,  but  evasive  and  argumentative. 

2.  The  said  pleas  undertake  formally  to  traverse  the  material 
allegations  of  the  said  information,  but  amount  to  informal 
pleas  of  confession  and  avoidance. 

3.  The  said  pleas  are  informal  in  this,  that  they  contain 
several  distinct  denials  of  several  distinct  and  separate  allega- 
tions in  the  said  information  above  contained,  and  present 
several  distinct  issues  upon  several  distinct  and  immaterial 
matters,  both  of  law  and  of  fact. 

4.  Each  of  said  pleas  amounts  only  to  a  plea  of  not  guilty, 
which  is  not  permissible  to  be  pleaded  in  this  action. 

5.  That  the  said  respondent  has  not,  in  or  by  its  said  pleas, 
confessed  and  avoided,  or  traversed  and  denied,  the  material 
allegations  of  the  information,  but  has  undertaken  to  do  both 
in  each  of  the  said  pleas  in  and  by  it  above  pleaded. 

6.  That  the  said  pleas  and  each  of  them  contain  a  large 
number  of  separate  and  distinct  denials,  in  one  and  the  same 
plea,  of  the  same  averment  of  the  information,  charging  the 
respondent  with  having  usurped  and  that  it  still  usurps  the 
certain  privileges,  liberties  and  franchises  in  the  said  informa- 
tion mentioned. 

7.  That  the  said  pleas  and  each  of  them  are  double  in  this, 
to  wit,  that  the  respondent  hath  thereby  pleaded  and  alleged 
that  it  exercises  the  certain  liberties,  privileges  and  franchises 
in  the  said  information  mentioned  by  virtue  of  its  supposed 
incorporation,  in  the  information  set  forth,  and  that  the  several 
acts  done  by  the  respondent,  as  charged  in  the  information, 
were  done  by  it  with  the  full  power  and  by  the  lawful  author- 
ity conferred  upon  it  by  the  people  of  the  state  of  Illinois, 
and  also  that  the  respondent  hath  not  done  the  said  several 
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acts,  which,  in  and  by  the  said  information  it  is  charged  with 
having  done  and  still  is  doing,  and  also  that  the  respondent 
hath  not  done  or  permitted  to  be  done  the  several  unlawful 
acts  in  the  said  information  alleged  against  it,  with  intent 
to  violate  any  of  the  laws  of  the  said  state  of  Illinois,  and  with 
intent  to  create  a  monopoly  and  to  control  the  manufacture 
and  sale  of  the  articles  mentioned  in  the  said  information. 

8.  That  said  pleas  and  each  of  them  undertake  to  answer 
the  said  information,  both  by  way  of  confession  and  avoid- 
ance, and  by  way  of  a  denial  and  traverse  of  the  material 
allegations  of  the  information,  in  one  and  the  same  plea ;  and 
the  said  pleas,  in  manner  and  form  as  the  same  are  above 
pleaded,  tend  to  great  and  unnecessary  prolixity  of  pleading, 
and  also  for  that  respondent  hath  not  in  or  by  its  said  plea  or 
either  of  them,  alleged  or  shown  any  matter  of  fact  in  avoid- 
ance of  the  matters  alleged  and  set  forth  in  the  said  informa- 
tion against  it,  but  that  said  pleas  consist  altogether  of  mat- 
ters of  law,  upon  which  no  apt  or  material  issue  can  be  taken. 

9.  That  the  respondent,  in  and  by  its  said  pleas  and  each 
of  them,  in  manner  and  form  as  the  same  are  above  pleaded, 
hath  made  or  stated  several  and  distinct  matters  of  defense, 
and  put  in  issue  matters  of  inference  from  the  facts  before 
alleged,  and  offered  to  put  in  issue  matters  not  properly  issu- 
able ;  and  for  that  the  respondent  hath  not  in  and  by  its  said 
pleas,  denied,  confessed  or  avoided  the  substantial  matter  in 
the  said  information  above  alleged ;  nor  disclaimed  or  justified 
the  substantial  matter  charged  and  set  forth  in  the  said  infor- 
mation. 

10.  That  the  said  pleas  and  each  of  them  attempt  to  put  in 
issue  to  be  tried  by  the  court,  mere  inferences  of  law,  and  mere 
conclusions  of  the  pleader  upon  certain  facts  before  alleged, 
and  also  attempt  to  put  in  issue  mere  conclusions  and  infer- 
ences touching  the  intentions  of  the  respondent,  in  contradic- 
tion of  the  material  facts  charged  in  the  information  and  dis- 
tinctly admitted  by  the  said  pleas. 

11.  Said  pleas  and  each  of  them  in  the  formal  and  regular 
part  thereof  contain  no  new  matter  but  conclude  with  a 
prayer  of  judgment  when  they  should  conclude  to  the  coun- 
try. 

12.  The  said  pleas  are  mixtures  of  denials,  allegations,  con- 
fessions and  avoidances,  and  absque  hoes,  and  fail  to  con- 
clude with  an  absque  hoc. 

13.  The  said  pleas  confess  a  part  without  confessing  the 
whole,  of  the  allegations  of  the  information. 

14.  The  said  pleas  deny  a  part,  without  denying  the  whole, 
or  all  the  material  allegations  of  the  information. 

And  in  other  respects  the  said  pleas  are  informal,  and  are 
not  sufficient  in  law  to  be  answered  unto ;  and  this  the  peo- 
ple are  ready  to  verify. 

Wherefore,  for  want  of  sufficient  pleas  in  this  behalf  the 
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people,  ex  rel.,  etc.,  pray  judgment,  and  that  the  said 

company  may  be  convicted  of  the  premises  charged  upon  it 
and  may  for  anything  in  said  pleas  contained  be  excluded  of 
and  from  the  liberties,  privileges  and  franchises  of  being  a 
corporation. 

REPLICATION 

3854  Departure. 

A  replication  to  a  plea  to  an  information  must  not  depart  from, 
or  contradict  it ;  as  for  instance,  where  a  corporation  is  made  a 
party  to  the  information  the  replication  should  not  attack  the 
existence  of  the  corporation,  because  the  corporate  existence  is 
admitted  by  making  the  corporation  a  party  defendant.84 

3855  New  matter 

When  a  respondent  justifies  under  a  contract  without  alleg- 
ing its  continuance,  the  replication  may  set  up  new  matter 
showing  a  termination  of  such  right.85 

VERDICT 

3856  Not  guilty 

We,  the  jury,  find  the  defendant  not  guilty. 

JUDGMENT 

3857  Not  guilty  (111.) 

(Caption) 

Now  on  this  day  this  cause  comes  on  for  hearing  on  the 
regular  call  of  the  docket;  and  thereupon  come  the  parties 

hereto,  the  people  by ,  state  attorney,  and , 

their  attorney,  and  the  respondent  by ,  his  attorney, 

and  by  agreement  of  parties  in  open  court  a  jury  is  waived 

as  of ,  1. . . .,  and  the  cause  is  submitted  to  the  court 

upon  the  evidence  both  oral  and  documentary  introduced 
before  the  court. 

And  the  court  having  heard  and  considered  the  evidence 
introduced  on  behalf  of  the  people  and  the  said  respondent, 
and  the  arguments  of  counsel  for  the  respective  parties,  finds 
the  issues  for  the  respondent  and  finds  respondent  D  not 
guilty;   whereupon,   plaintiff   moves  the   court   to    set   aside 

8*  People  v.  Spring  Valley,  129  111.  85  People    v.    Central    Union    Tel. 

175.  Co.,  232  111.   275. 
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said  finding  and  for  a  new  trial  of  said  cause,  which  motion 
is  overruled  by  the  court. 

It  is  therefore  ordered  by  the  court  that  judgment  be,  and 
is  hereby  entered  for  respondent  D,  and  that  he  have  and 
recover  from  the  people  of  the  state  of  Illinois  his  costs,  by 
him  in  this  behalf  expended  to  be  taxed. 

And  thereupon  the  people  of  the  state  of  Illinois  except  to 
the  finding  and  judgment  of  said  court,  and  pray  an  appeal 

therefrom  to  the court  within  and  for  the  

district   of    ;   which   is   allowed.      The    people    are 

given    ....    days  from  the  date  hereof  within  which  to  file 
their  bill  of  exceptions  herein. 

Dated 

Enter 

Judge. 

3858  Ouster,  discretion 

Unreasonable  delay  or  acquiescence  on  the  part  of  the  per- 
sons complaining  and  a  consideration  of  public  interest  or  con- 
venience will  justify  a  court's  refusal  to  proceed  to  judgment 
of  ouster,  although  no  statute  of  limitations  has  intervened, 
where  it  appears  that  the  information  was  filed  for  the  benefit 
of  private  interests.86 

3859  Ouster,  disclaimer 

The  people  are  entitled  to  immediate  judgment  upon  a  plea 
of  disclaimer.87  If  a  respondent  in  quo  warranto  disclaims  or 
fails  to  exhibit  good  authority  or  title,  the  people  are  at  once 
entitled  to  judgment  of  ouster  without  further  proof.88  They 
are  entitled  to  such  a  judgment  the  same  as  in  case  of  disclaimer, 
where  the  respondent  withdraws  his  plea.89 

3860  Ouster  (111.) 

On  this  day  come  the  people,  etc.,  and  the  respondents  by 
their  respective  counsel;  and  sail  cause  coming  on  to  be  heard 
upon  the  plea  of  disclaimer  heretofore  filed  by  J,  the  people, 
etc.,  are  hereby  ruled  to  make  reply  to  said  plea  of  disclaimer 
instanter.  And  the  people,  etc.,  failing  to  make  said  reply,  it 
is  ordered  and  adjudged  that  said  plea  of  disclaimer  be  sus- 
tained and  that  this  proceeding  as  to  said  J  should  be  and 
the  same  is  hereby  dismissed. 

se  People  v.  Crowley,  250  111.  288.  Carrico   v.    People,   supra;   Clark  v. 

87  Distilling  &  Cattle  Feeding  Co.  People,  supra. 
v.  People,  156  111.  482.  89  People    v.    O'Connor,    239    111. 

ssCatlett   v.   People,   151   111.   21;  277. 
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And  this  cause  coming  on  further  to  be  heard  upon  the 
demurrer  filed  by  the  people,  etc.,  herein  to  the  several  pleas 
of  the  respondents,  S,  C  and  E,  and  the  court  having  duly  heard 
and  considered  the  same,  and  being  advised  in  the  premises, 
doth  sustain  said  demurrer  to  said  pleas.  And  thereupon  said 
respondents  elect  to  abide  and  stand  by  their  said  pleas. 

Whereupon,  the  cause  coming  on  to  be  heard  upon  the 
information  of  the  people,  etc.,  heretofore  filed  and  the  said 
pleas  of  the  respondents  heretofore  filed,  and  the  court  hav- 
ing duly  considered  the  same,  and  being  fully  advised  in  the 
premises,  the  court  finds  and  adjudges  the  respondents  guilty 
as  charged  in  the  information  of  usurping,  intruding  into 
unlawfully  holding  and  executing  the  said  offices,  franchises 
and  privileges. 

Wherefore,  it  is  considered,  ordered  and  adjudged  by  the 
court  that  said  respondents  be  ousted,  excluded  and  pro- 
hibited from  exercising  the  said  offices,  franchises  and  privi- 
leges   under   the    purported    license    and    charter    heretofore 

granted  to  E,  B  and  R  by  the  secretary  of  the  state  of 

on  the day  of  ,1 It  is  further  con- 
sidered, ordered  and  adjudged  by  the  court  that  the  peo- 
ple, etc.,  recover  of  the  said  respondents  their  costs  in  this 
behalf  sustained. 

Whereupon,  the  respondents,  S,  C  and  E,  pray  an  appeal 

to  the   court  of  the  state  of  from 

the  foregoing  judgment,  which  is  allowed  upon  their  filing  a 
bond  in  the  penal  sum  of ($ )  dollars. 

And  thereupon  said  respondents  tender  their  appeal  bond  in 

the  said  sum  of   ($ )    dollars,  with  M  as 

surety ;  which  is  hereupon  approved  by  the  court  and  filed 
with  the  clerk  of  this  court. 

Dated 

Enter 

Judge. 


(Caption) 

And  the  respondent  the company  elects  not  to 

plead  over  but  abides  by  its  said  pleas;  wherefore  and  for 
want  of  any  good  and  sufficient  plea  or  pleas  to  the  informa- 
tion therein,  it  is  considered  by  the  court  that  the  respond- 
ent the  company  is  guilty  of  unlawfully  usurp- 
ing the  liberties,  powers,  privileges  and  franchises  mentioned 
in  the  information  as  therein  charged. 

It  is  therefore   ordered   adjudged   and   determined  by  the 

court  that  respondent  the  company  be  and  it  is 

hereby  ousted  of  all  corporate  privileges  and  franchises;  and 
it  is  further  ordered,  adjudged  and  determined  that  the  peo- 
ple, etc.,  have  and  recover  of  the  respondent  their  costs  in 
this  cause  to  be  taxed  by  the  clerk  of  this  court. 
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(Caption) 

This  clay  came  again  the  relator  and  the  said  respondent, 
and  this  cause  coming  on  for  hearing  on  demurrer  to  respond- 
ent's pleas  numbers ,  and  the  court  having  heard  the  argu- 
ments of  counsel,  and  being  fully  advised  in  the  premises,  it 
is  considered  and  adjudged  by  the  court,  that  said  demurrer 
be  sustained.    It  is  therefore  adjudged  by  the  court,  that  the 

respondent   ,  did,  on  the day  of   , 

unlawfully   intrude    into,    usurp,    and   exercise   the    office    of 

of  the  said  county  of  ,  and  state  of 

Illinois,  and  illegally  exercised  the  functions  and  received  the 

emoluments  of  said  office,  from  the  said day  of 

until  the   day  of   ,    ....,  and  that  during  all 

that  time  the  said  relator  had  right  and  title  to 

said  office  of and  lawful  authority  to  exercise  the 

functions  and  receive  the  emoluments  thereof.  But  inasmuch 
as  it  appears  to  the  court,  that  the  right  of  said  relator  to 
said  office  hath  expired  by  efflux  of  time,  no  judgment  of 
ouster  or  restoration  is  necessary.  (Add  adjudication  of 
costs) 

3861  Quashing  writ  (111.) 

(Caption) 

90  And  the  said  people  and  said  relator  having  heretofore 
filed  their  demurrer  to  the  pleas  of  the  said  respondents  and 
said  demurrer  now  coming  on  to  be  heard,  is  by  the  court  over- 
ruled; to  which  decision  and  order  of  the  court,  the  said  peo- 
ple and  said  relator  except,  and  elect  to  stand  by  their  said 
demurrer. 

And  now  the  respondents  move  the  court  for  judgment 
against  said  relator  on  the  said  pleas  and  that  the  writ  of 
quo  warranto  may  be  quashed.  And  said  motion  now  coming 
on  for  hearing,  and  the  court  being  now  sufficiently  advised 
in  the  premises,  doth  sustain  the  said  motion. 

It  is  therefore  considered  and  adjudged  by  the  court  that 
said  writ  of  quo  warranto  be,  and  is  hereby  quashed  and  for 
nought  esteemed,  and  that  the  said  relator  pay  the  costs  of 
this  proceeding,  and  that  execution  issue  therefor.  (If  appeal 
is  taken,  add  prayer  for  appeal  to  the  supreme  court  and  fix 
time  for  bond  and  bill  of  exceptions) 

3862  Satisfaction  of  costs  (111.) 

(Caption) 

This  day  come  the  respondents  S,  C  and  E,  by , 

their  attorney;  and  this  cause  coming  on  to  be  heard  upon  the 

«°  Precede    this    by    appearances, 
ietc. 
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motion  of  the  respondents  S,  C  and  E,  for  leave  to  pay  the 
amount  of  costs  adjudged  against  them  and  taxed  in  the  above 
entitled  cause  into  court,  for  the  use  of  the  parties  entitled 
thereto,  and  that  the  judgment  for  costs  heretofore  rendered 
against  them  in  said  cause  may  be  satisfied  of  record,  it  is  or- 
dered that  leave  be  and  the  same  is  hereby  given  said  respond- 
ents to  pay  over  to  the  clerk  of  this  court  the  sum  of 

dollars  adjudged  against  said  respondents  as  costs  of  suit  as 
per  bill  of  costs  filed  herein,  together  with  interest  thereon 

at    per   cent   per   annum    from    ,    1....,    the 

date  of  judgment,  to  this  day,  or  a  total  of dol- 
lars for  the  use  of  the  parties  entitled  thereto;  which  is 
accordingly  done. 

And  it  is  further  ordered  that  said  judgment  against  said 
respondents  for  costs  of  suit  be,  and  the  same  is  hereby  satis- 
fied of  record  and  the  clerk  of  this  court  is  hereby  directed  to 
make  the  proper  satisfaction  upon  the  records  in  his  office. 

Dated,  etc 


APPEAL  AND  ERROR 

3863  Jurisdiction 

A  franchise  is  involved  in  a  quo  warranto  proceeding  to  test 
the  right  to  hold  a  municipal  office  which  depends  upon  the 
legality  of  incorporation  of  a  municipality.  A  writ  of  error 
lies  directly  from  the  supreme  to  the  trial  court.91  A  proceeding 
in  the  nature  of  a  quo  warranto  questioning  the  organization  of 
a  school  district  involves  a  franchise  and  an  appeal  must  be 
taken  directly  to  the  supreme  court.92 

3864  Bill  of  exceptions,  necessity. 

No  exception,  or  bill  of  exceptions,  is  necessary  to  bring  be- 
fore the  court  of  review  the  final  order  dismissing  quo  warranto 
proceedings  when  the  case  is  decided  in  the  trial  court  on  the 
pleadings  alone.93 

9i  People  v.  Spring  Valley,  129  111.  93  People    v.     Heidelberg    Garden 

180.  Co.,  233  111.  293. 

92  People  v.  Board  of  Education, 
255  111.  568,  570  (1912). 
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PROCEEDING  TO  LAY  OUT 

3865  Territory,  private  road 

Section  54  of  the  Illinois  Road  and  Bridge  act  of  1883,  as 
amended  in  1891  and  1903  authorizes  the  laying  out  of  a  road 
from  one  plantation  or  lot  of  land  to  a  public  road  or  from  one 
public  road  to  another,  but  it  does  not  contemplate  the  laying 
out  of  a  road  from  a  public  road  to  one  lot  of  land  and  from  then 
to  other  lots  or  tracts.1 

3866  Parties,  commissioners 

Highway  commissioners  cannot  act  as  the  moving  parties 
in  a  proceeding  or  as  signers  of  the  petition  to  lay  out  a 
highway.2 

3867  Parties,  defendants 

Making  the  record  owner  a  party  to  the  proceeding  to  lay 
out  a  highway  is  sufficient  to  confer  jurisdiction  upon  the  com- 
missioners and  supervisors,  in  the  absence  of  notice  of  an  unre- 
corded title.3 

APPLICATION 

3868  Petition  (111.) 

A  record  of  the  proceedings  of  the  commissioners  of  high- 
ways of  the  town  of in county  and  state 

of  Illinois  in  the  matter  of  the  laying  out  a  new  public  high- 
way beginning  at  a  point  (Insert  description)  as  the  same 
appears  by  the  records  and  files  in  the  town  clerk's  office  of 
said  township. 

To  the  commissioners  of  highways  of  the  town  of 

in  the  county  of  and  state  of  Illinois : 

The  undersigned  freeholders  residing  within    miles 

of  the  route  hereinafter  mentioned  and  described  for  a  road 
do  hereby  petition  you  to  lay  out  a  new  road  of  the  width 
of  .  .  .  feet  as  follows:  commencing  at  a  point  (Insert  descrip- 
tion)  in  the  township  and  range  aforesaid. 

The  name  of  the  owner  of  the  land  over  which  the  same  is 
to  pass  is   ,  and  your  petitioners  pray  that  you 

i  Funderburk  v.  Spengler,  234  111.  3  Milligan  v.   Miller,  253  111.  511, 

574,  577   (1908).  513  (1912). 

2  People  v.  Highways  Commission- 
ers, 240  111.   399,  407,  408    (1909). 
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will  proceed  to  lay  out  said  road  and  cause  the  same  to  be 
opened  according  to  law,. 
Dated  at,  etc. 

(Signatures) 

3869  Affidavit  of  posting  (111.) 

(Venue) 

being  duly  sworn  doth  depose  and  say  that 

he  did  on  the   day  of   ,  19.  .,  post  up  three 

copies  of  the  within  petition  in  the  vicinity  of  the  proposed 
new  road  described  in  said  petition  as  follows:   one  at  the 

north  end  of  said  road  petitioned  for ;  one  at  the   

near  the  town  hall ;  and  one  at  the shop  at 

corner  in  the  town  of   in  said  county,  said  places 

being  three  of  the  most  public  places  in  said  town  in  the 
vicinity  of  said  road. 


Subscribed,  etc. 

3870  Memorandum  (111.) 

We  hereby  grant  the  prayer  of  the  within  petition  this 
day  of ,  19 . . 

(Commissioners) 

NOTICES 

3871  Requisites 

The  omission  of  the  word  "public"  from  a  notice  of  an 
application  to  lay  out  a  public  highway,  is  not  fatal  to  the 
proceedings.4 

3872  Posting,  unnecessary 

In  Michigan,  the  posting  of  a  notice  of  an  application  to  lay 
out  a  highway  is  unnecessary  in  case  there  are  no  nonresident 
landowners  and  personal  service  can  be  had  upon  the  owners 
or  occupants.5 

3873  Notice  for  reasons  (111.) 

(Caption) 
A  petition  having  been  presented  to  the  commissioners  of 

highways  of  the  town  of in  the  county  of , 

state  of  Illinois,  to  lay  out  a  new  road  upon  the  following 

■*  Gorham    v.    Johnson,    157    Mich.  s  Gorham      v.      Johnson,      suprn  ,- 

433,  435    (1909).  (4038),  C.  L.  1897;  L.  1901,  p.  11)1. 
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described  route,  to  wit;  commencing  at  a  point  (Insert  descrip- 
tion) in  the  township  and  range  aforesaid  and  running  thence 
in  a  northerly  direction  on  the  most  eligible  route  to  a  point 

in  the  public  highway   feet  west  of  the  center  of 

section    in  the  township  and  range  aforesaid,  the 

said  commissioners  do  hereby  give  notice  that  they  have  fixed 

upon  the day  of ,  19. .,  at  the  hour  of 

o'clock    ..    M.,   of  that  day  at  the  house   and  residence   of 

in  said  township  as  the  time  and  place  they  will 

meet  to  examine  the  cost  of  such  road  and  to  hear  reasons 
for  or  against  the  laying  out  of  the  same;  when  and  where 
all  persons  interested  can  be  heard. 
Dated,  etc. 

(Commissioners,  etc.) 

Affidavit 

(Venue) 

being  duly  sworn  doth  depose  and  say  that 

he  did  on  the  ....  day  of ,  19 . . ,  post  up  three  copies  of 

the  within  notice  in  the  vicinity  of  the  proposed  new  road  as 
described  in  said  petition,  as  follows: 

One  at  the   end  of  said  road  petitioned  for;  one 

at  the near  the  town  hall ;  and  one  at  the 

at corner  in  the  town  of in  said  county ; 

said  places  being  three  of  the  most  public  places  in  said 
town  in  the  vicinity  of  said  road  proposed  to  be  laid  out. 


Subscribed,  etc. 

3874  Notice,  final  (111.) 

(Caption) 

Notice  is  hereby  given  that  the  undersigned  commissioners 

of  highways  of  the  town  of in  the  county  of 

and  state  of  Illinois,  will  meet  on  the day  of , 

19. .,  at o'clock  . .  M.,  of  that  day  at  the  town  hall  in 

said  town  to  finally  determine  upon  the  laying  out  of  a  road 
described  as  follows,  to  wit:  commencing  at  a  point  (Insert 
description)  in  the  township  and  range  aforesaid  and  running 
thence   in   a  northerly   direction   on  the   most  eligible   route 

to  a  point  in  the  public  highway feet  west  of  the  center 

of  section    in   the   township   and  range   aforesaid, 

the  petition  for  which  road  has  been  heretofore  considered 
and  the  prayer  thereof  granted  the  route  surveyed  and  the 
damages  consequent  upon  the  laying  out  of  the  same  having 
now  been  ascertained. 

Dated,  etc. 

(Commissioners) 
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Affidavit 

(Venue) 

being  duly  sworn  on  oath  says  that  he  did  on 

the day  of ,  19.  .,  post  three  copies  of  the 

within  notice  in  public  places  in  the  town  of in 

the  county  and  state  aforesaid ;  one  copy  at on  the 

corner  of place ;  one  at  the near  the  town 

hall ;  and  one  on  a  tree  on  the  corner  of place,  all 

in  the  town  of  

Subscribed,  etc. 

VIEWERS 

3875  Appointment  (W.  Va.) 

(Caption) 

Upon  petition  of  and  others  for  a  change  in  the 

road  in districts  beginning  near  the  cul- 
vert in  said  road  on  the  lands,  thence  through  the 

lands  of intersecting  the  said  road  near 

in   district  a  distance  of  about   

of  a  mile,  it  is  ordered  that    be  and  they  are 

hereby  appointed  viewers,  who  after  being  first  duly  sworn 
for  that  purpose,  to  view  the  route  of  the  proposed  change 
and  report  their  proceedings  to  the  next  term  of  this  court 
as  the  law  requires. 

3876  Process  (W.  Va.) 

(Caption) 

The  viewers  heretofore  appointed  to  view  the  ground  along 
which  a  road  is  proposed  to  be  established,  upon  petition  of 

and  others,  for  a  change  of  a  public  road  in  the 

districts  of and ,  this  day  submitted  their 

report  to  the  court,  which  report  is  received,  and  ordered  to 
be  filed. 

Whereupon  for  reasons  appearing  to  the  court,  it  is  ordered, 

that and   ,  sole  heirs  at  law  of 

deceased,  and  and  ,  the  pro- 
prietors of  the  lands  through  which  the  said  road  will  pass, 

be  summoned  to  appear  before  the  court  on  the    day 

of ,  19.  .,  at  a  special  term  to  be  then  held  to  show 

cause  if  any  they  or  either  of  them  can,  why  said  road  shall 
not  be  established  as  proposed;  and  it  appearing  to  the  court 

that is  a  nonresident  of  this  state,  it  is  ordered 

that  a  copy  of  this  notice  be  posted  at  the  front  door  of  the 
court  house  of  this  county  and  a  copy  thereof  be  mailed  to 
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said    at    ,    ,  that  being  his  last 

known  post-office  address. 
Teste : 

,  Clerk. 

Return 

Executed  the  summons  on  the  within  named  N,   , 

19 . . ,  by  mailing  an  office  copy  thereof  to  him  addressed  to 

,    ,  as  ordered  by  the  court. 

S.  M.  C. 

By 

his  deputy. 

Executed  the  within  on  the  within  named  S, ,  19. ., 

by  delivering  to  her  in  person  an  office  copy  thereof. 

(Signature) 

Executed  the  within  on  the  within  named  M  and  G  at  their 
respective  usual  places  of  abode  ,  19.  .,  by  deliver- 
ing an  office  copy  thereof  to  J  and  A,  each  of  them  being 
above  the  age  of  sixteen  years  and  J  being  a  member  of  the 
family  of  same  M  and  A  being  a  member  of  the  family  of  same 
G,  giving  to  each  of  them  information  as  to  the  purport 
thereof,  the  said  M  and  G  being  not  found. 

(Signature) 

3877  Meetings 

In  a  proceeding  to  lay  out  a  public  road,  the  posting  of  the 
notice  for  an  adjourned  meeting  is  necessary  to  its  validity.6 

3878  Report  (W.  Va.) 

West  Virginia,) 
county.) 

To  the  honorable  county  of  said  county: 

We  the  undersigned  viewers  duly  appointed  by  your  honor- 
able body  at  the   term,  19 .  . ,  of  said  court,  on  the 

....  day  of ,  19 . . ,  upon  the  application  of 

and  others  for  a  change  of  a  public  road  in  the  districts  of 

in  said  county  (a  duly  attested  copy  of  which 

order  of  appointment  is  hereunto  annexed  and  returned), 
beg  leave  to  report,  that  after  having  been  first  duly  sworn 
for  the  purpose  by ,  a  notary  public  within,  of  and 

8  Highways       Commissioners       v. 
Smith,  217  111,  250,  256,  259  (1905). 
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for  said  county,  in  said  state,  we  went  upon  and  viewed  the 
ground  upon  which  said  road  is  proposed  to  be  located,  and 
have  determined  that  the  advantages  and  disadvantages  which 
in  our  opinion  will  result  from  the  proposed  work  to  individ- 
uals are  as  follows :  it  would  be  a  disadvantage  to 

heirs,  ,  and  that  the  advantages  and  disad- 
vantages which  in  our  opinion  will  result  to  the  public  from 
the  proposed  work,  are  as  follows:  it  would  be  of  no  disad- 
vantage, as  it  would  shorten  the  distance  and  make  a  much 
better  grade. 

The  grade  of  the  proposed  road  will  be  about degrees, 

and  not  to  exceed   degrees.     And  the  following  facts 

and  circumstances  are  submitted  so  as  to  enable  the  court 
to  determine  whether  said  work  ought  to  be  undertaken  by 
the  county;  the  proposed  change  will  shorten  distance  of 
travel,  there  will  be  a  better  grade  and  a  better  location  for 
road.  It  will  be  necessary  to  take  part  of  garden  and  one  or 
two  apple  trees,  and  it  will  be  unnecessary  to  injure  or  destroy 
any  buildings.     The  probable  cost  of  the  proposed  work  will 

be  $ ,  or  $ The  names  of  the  landowners 

whose  property  will  have  to  be  taken  or  injured  are 

heirs,   and   

If  first  route  is  selected  the   following  gentlemen  require 
the  compensation  following  their  respective   names,   to   wit: 

heirs,   $ ,    ,   $ ,    , 

$ ;  and  your  viewers  think  that  the  following  named 

are  entitled  to  the  amount  of  compensation  set  opposite  the 

respective  names,  viz. :     If  first  route  is  selected    

heirs,    ( says  $ ,    says  $ ), 

,  .$ ,   ,  $ ,  including  dirt,  stone 

and  outlet  for  other  lands  to  public  road,  ,  $ 

Your  viewers  examined  other  routes  and  we  report  in  favor 
of  the  one  running  as  per  map  or  diagram  herewith  returned 

for  the  following  reasons :    We  have 

employed ,  surveyor,  who  assisted  us  in  the  per- 
formance of  our  duties  under  the  aforesaid  order  and  who 

was  actually  engaged  in  work  for  days. 

(Signatures)  7 

MAP  AND  SURVEY 

3879  Requisites 

It  is  not  necessary  to  the  validity  of  proceedings  to  estab- 
lish a  highway  that  the  commissioners  shall  sign  the  map  and 
survey,  if  the  record  and  return  are  properly  signed.8 

7  Attach  bill  of  costs. 

8  Gorham    v.    Johnson,    157    IMich. 
437. 
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ORDERS 

3880  Requisites 

In  an  order  declaring  a  road  a  public  highway,  the  commis- 
sioners must  state  the  facts  concerning  the  posting  of  notice  so 
that  the  court  might  see  that  due  notice  was  given.9 

3881  Final  (111.) 

(Venue) 

Whereas,  on  the   day  of ,  19 . . ,  we,  the 

commissioners  of  highways  of  said  town  having  received  a 
petition  in  writing  of  (Insert  names  of  petitioners)  praying 
for  the  laying  out  of  a  new  road  as  therein  and  hereinafter 
described,  said  petitioners  being  freeholders  residing  within 

miles  of  the  proposed  road ;   and  it  appearing  from 

legal  evidence  that  a  copy  of  said  petition  had  been  posted  up 
in  three  of  the  most  public  places  in  said  town  in  the  vicinity 
of  the  road  to  be  so  laid  out,  at  least  twenty  days  before  the 

day  of ,  19 . . ,  we  did  upon  said 

day  of ,  19 . . ,  fix  upon  the day  of , 

19. .,  at o'clock  . .  M.,  as  the  time  when,  and 

residence  in  said  town  of   ,  as  the  place  where  we, 

the  said  commissioners  of  highways,  would  meet  to  examine  the 
route  of  said  road  and  to  hear  reasons  for  and  against 
the  laying  out  of  the  same,  and  gave  ten  days  notice  of  the 
time  and  place  of  such  meeting  by  posting  up  notices  thereof 
in  three  of  the  most  public  places  in  said  town  in  the  vicinity 
of  said  road ;  and  having  met  at  the  time  and  place  appointed, 
and  having  examined  the  proposed  road  in  said  petition 
described,  and  heard  such  reasons  as  were  offered  for  and 
against  the  laying  out  of  the  same,  we  were  of  the  opinion 
that  the  laying  out  of  the  same  was  necessary  and  proper 
and  that  the  public  interest  would  be  promoted  thereby. 

We,  therefore,  caused  a  survey  and  plat  of  said  road  to  be 

made  on  the day  of ,  19 . . ,  by , 

a  competent  surveyor ;  which  plat  and  survey  were  to  us  duly 
reported  and  are  hereto  appended  and  made  a  part  of  this 
order;  and  having  ascertained  the  aggregate  amount  of  dam- 
ages to  which  the  owner  of  the  land  over  which  said  road  was 
to  pass,  and  said  damages  having  been  definitely  fixed  by 
causing,  in  the  manner  prescribed  by  law,  a  jury  to  be  sum- 
moned before ,  a  justice  of  the  peace  of  said  county, 

in  the  town  of aforesaid,  on  the   day  of 

,  19. .,  and  by  agreement  of   over  whose 

land  the  proposed  road  was  to  pass,  with  the  undersigned, 
said  assessment  of  damages  by  said  jury  was  continued  until 

9  Highways        Commissioners        v. 
Smith,  217  111.  259. 
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,  19..,  at   o'clock   ..   M.,  of  that  day  at  the 

town  hall  in  said  town,  when  and  where  said  jury  assessed 

the  damages  of  said at  the  sum  of dollars ; 

a  full  record  of  which  proceeding  is  on  the  docket  of  said 
justice  to  which  reference  is  hereby  made  for  greater  cer- 
tainty. 

And  whereas,  we  did  appoint  the day  of , 

19..,  at  the  hour  of  . . .   o'clock   ..   M.,  of  that  day,  at  the 

town  hall  in  said  town  of (being  within  thirty  days 

after  the  total  amount  of  damages  was  ascertained),  as  the 
time  and  place  to  meet  and  finally  determine  upon  the  laying 
out  of  said  road;  of  which  meeting  we  gave  public  notice  by 
causing  three  notices  to  be  posted  up  in  public  places  in  said 
town  not  less  than  five  days  prior  thereto;  and  having  met 
at  the  time  and  place  appointed,  and  the  aggregate  amount 
of  damages  on  account  of  the  laying  out  of  said  road,  to  wit, 

the  sum  of dollars  appearing  to  be  not  more  than 

reasonable  compensation,  and  to  have  been  fairly  and  legally 
assessed,  and  the  payment  thereof  not  being  an  unreasonable 
burden  upon  the  tax-payers  of  the  town,  it  was  finally  deter- 
mined that  said  road  be  laid  out. 

It  is  therefore,  hereby  ordered  and  determined  that  the 
said  road  be  and  is  hereby  laid  out  as  follows,  to  wit:  com- 
mencing at  a  point  (Insert  description)  in  the  township  and 
range  aforesaid  as  shown  by  the  plat  hereunto  annexed;  and 

as  so  laid  out  it  is  hereby  declared  a  public  highway  of 

feet  wide,  the  line  of  said  survey  being  the  center  of  said 
road. 

In  witness  whereof,  etc. 

(Commissioners) 

Survey 

To  the  commissioners  of  highways  of  the  town  of 

in  the  county  of and  state  of  Illinois  : 

The  undersigned,  having  been  employed  by  you  to  make  a 
survey  of  a  road,  the  correct  description  of  which  is  as  fol- 
lows: beginning  at  a  point  (Insert  description  of  premises), 
did  make  such  a  survey,  and  refers  to  the  instrument  below 
as  a  correct  plat  of  said  road  according  to  said  survey. 

Dated,  etc. 


County  surveyor  for   county. 

Plat 


(Attach  plat) 

3882  Condemnation  proceedings,  order  for  (W.  Va.) 

(Caption) 

Upon  the  application  of and  others  for  a  change 

in  the  public  road  in    and    districts,  in 
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county,  state  of  West  Virginia,  this  day  came  again 

the  petitioners  in  this  application  for  a  change  of  the  public 
road  known  as  the road — the  road  where  the  peti- 
tioners ask  that  the  same  be  changed  being  partly  in 

and  partly  in districts  in  this  county,  the  petition- 
ers appearing  by    ,  prosecuting  attorney  of  this 

county,  and ,  one  of  the  parties  whose  land  is  to  be 

taken,  in  making  the  change  in  said  public  road,  appearing 

by   ,  her  attorney,  and   ,  another  of  the 

parties  whose  land  is  to  be  taken  in  making  the  change  in 
said  public  road,  not  appearing  to  this  proceeding  but  notice 
of  this  proceeding  having  been  posted  at  the  front  door  of  the 
court  house  of  this  county  for  three  weeks  prior  to  the  day 
set  for  hearing  the  same  and  a  copy  of  said  notice  having  been 

sent  by  mail  to   with  postage  paid  and  addressed 

to  him  to , ,  that  being  his  last  known  post- 
office  address  (he  being  not  found  in  this  county). 

And  it  appearing  to  this  court  that and 

are  the  sole  heirs  at  law   of    ,   deceased,   and  that 

they  are  the  joint  owners  of  the  tract  of  land  through  which 
a  part  of  the  said  change  of  road  is  to  be  made,  and  that 
they  are  now  the  owners  of  the  land  designated  in  the  viewers 

report  as   heirs,  and  designated  on  the  map   and 

plat  returned  by  the  viewers  with  their  report  as   

land ;  and  the  court  having  agreed  with and 

as  to  the  amount  of  the  compensation  they  shall  respectively 
receive  for  the  land  taken  from  them  respectively,  to  make 
said  change  in  said  public  road,  and  they  and  each  of  them 
having  accepted  in  writing,  signed  by  them,  an  amount  which 

the  court  deems  just ;  and  the  said and   

failing  to  agree  on  the  amount  of  compensation  to  which  they 
would  be   entitled  for  the  land  taken   from   them   for  said 

change  of  road,  the  said  ,  appearing  by , 

her  attorney,  moved  to  dismiss  this  case,  which  motion  was 
by  the  court  overruled;  he  then  moved  to  quash  the  sum- 
mons and  return  thereon ;  also  moved  to  quash  the  order 
appointing  the  viewers ;  also  moved  to  quash  the  report  of  the 
viewers;  which  several  motions,  and  each  of  them,  were  by 
the  court  overruled.     And  the  court  certifies  that  the   said 

,  nor  her  counsel,    ,  offered  no  reason  or 

argument  on  said  motions,  nor  on  either  of  them  or  any  one  of 
them. 

It  is  considered  by  the  court  that  they  do  undertake  the  pro- 
posed work  of  the  change  of  the  said  public  road  on  behalf 

of  the  county ;  and  the  court  and  the  said   and 

failing  to  agree  upon  the  amount  of  compensa- 
tion to  be  paid  to  them  for  the  land  taken  out  of  a  tract  of 
land  owned  by  them  where  the  said  change  of  public  road 
passes  through  and  over  their  said  land,  more  particularly 
bounded  and   described   as  follows:   beginning    (Insert  legal 


2450  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

description)  ;  and  the  amount  of  compensation  to  the  said 
not  being  fixed  by  agreement,  the  prosecuting  attor- 
ney of  this  county  is  hereby  ordered  to  institute  and  prose- 
cute proceedings  in  the  circuit  court  of  this  county  in  the  cor- 
porate name  of  this  court,  pursuant  to  chapter  42  of  the  Code 
of  West  Virginia,  to  ascertain  what  will  be  a  just  compensa- 
tion to  the  said  for  the  above  described  land  pro- 
posed to  be  taken  from  them  for  the  change  in  said  public 

road  in  said   districts,  in  this  county. 

Memorandum:   (Add  exception,  if  any). 

3883  Appeal 

The  taking  of  an  appeal  from  the  decision  of  highway  com- 
missioners to  the  board  of  supervisors  in  a  proceeding  for  the 
laying  out  of  a  highway,  does  not  confer  jurisdiction  upon  the 
latter  if  the  former  had  no  jurisdiction  over  the  matter.10 

A  proceeding  before  highway  commissioners  to  vacate  part 
of  a  highway  is  not  judicial  and  is  not  reviewable  by  appeal  to, 
or  certiorari  from  the  circuit  court.11 

OBSTRUCTIONS 

3884  Notice  to  remove  fence  (111.) 

To 

You  will  take  notice  that  the  commissioners  of  highways 

of  the  town  of   in  the  county  of   ,  state 

of  Illinois,  have  laid  out  a  public  highway  agreeable  to  an 

order  of  said  commissioners  bearing  date  the   day 

of    ,   19..,   a  copy   of  which  is  hereunto   annexed; 

which  highway  passes  over  certain  lands  owned  by  you,  to  wit : 
(Insert  description  of  premises). 

You  are  therefore  hereby  notified  and  required  to^  remove 
your  fences  from  within  the  bounds  and  at  the  termini  of  said 
highway,  within  sixty  days  after  service  of  this  notice. 

Dated,  etc. 

(Commissioners ) 

(Venue) 
Served  the  within  by  presenting  copy  to  the  within  named 

,  and  also  a  copy  of  the  recorded  proceedings  of  the 

commissioners  of  highways  of  the  within  road  this 

day  of ,  19.. 

Constable. 

ioTroxell  v.  Dick,  216  Til.  98,  589,  591  (1911)  ;  Sec.  106,  Boad  ami 
105,  106  (1905).  Bridge    act    (Hurd's   Stat.    1909,   p. 

nConover  v.  Gatton,  251  111.  5S7,      1953). 
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3885  Notice  to  remove  obstructions  (111.) 

To 

You  are  hereby  notified  to  remove  all  obstructions  that  lie 
in  the  way  of  opening  up  a  public  highway  off  of  the  (Insert 

description  of  premises)    as  ordered    ,  19..,   by   the 

undersigned  commissioners  of  highways  of    township, 

the  obstructions  consisting  of  a  corn  crib,  a  stable  and  a  fence 
at  each  terminus  of  the  road  so  laid  out.  Such  obstructions 
you  are  hereby  notified  and  required  to  remove  within  sixty 
days  after  the  service  of  this  notice. 

Dated,  etc. 

( Commissioners) 

Served  the  within  by  presenting  a  copy  to  the  within  named 
,  this  ....  day  of ,  19 .  . . 


Constable. 

RECORD 


3886  Amendment 

Highway  commissioners  cannot  amend  their  record  after  they 
have  lost  jurisdiction  of  the  proceedings.12 

VACATING  AND  RELOCATING 

.3887  Petition  requisites 

Upon  a  petition  for  the  vacation  of  an  old  road  and  the  laying 
out  of  a  new  road,  the  commissioner's  endorsement  on  the  back 
of  the  petition  must  recite  the  giving  of  the  requisite  number 
of  notices  for  the  vacation  as  well  as  for  the  laying  out  of  the 
roads,  when  and  where  the  notices  were  posted  and  that  the  com- 
missioners heard  reasons  for  or  against  the  vacation  of  the  old 
road  as  well  as  for  or  against  the  laying  out  of  the  new  road.13 

3888  Petition  (111.) 

To  commissioners  of  highways  of  the  towns  of , 

in  the  county  of ,  and  state  of  Illinois: 

We,  the  undersigned  landowners  residing  in  the  said  towns 

of ,  respectfully  petition  you,  the  commissioners 

of  highways  of  said  town : 

1.  To   vacate   that   portion   of   the   public   road   along  the 

12  Scblosser  v.  Highways  Commis-  13  Troxell  v.  Dick,  216  111.  98. 

sioners,     235     111.      214,     217,     218 
(1908). 
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boundary  line  between  said  towns,  described  as  follows:  com- 
mencing at  the  point  between  section   ,  in   

township  and  section    in    township  where 

the  said  road  leaves  the  said  boundary  line  between  the  said 
two  sections  and  extends  in  a  southeasterly  direction  through 

the  lands  of in  said  section in 

township,  to  the  point  about  rods  east  of  the  town- 
ship line  where  the  said  road  crosses  the  boundary  line  between 

section and  section   in   township, 

and  extends  thence  south  and  southwest  along  the  present 

line  of  said  road  through  lands  of to  the  point 

where  the  said  road   again  reaches  the   said  township   line 

between  section in township  and  section 

in township. 

2.  That  in  place  of  the  said  road  which  petitioners  have 
above  asked  to  be  vacated  that  the  said  commissioners  lay 
out  and  cause  to  be  opened,  according  to  law,  a  new  road, 
described    as    follows:    commencing    at    the    point     (Insert 

description)   in   township  between  the  lands  of 

and  the  property  of  the estate,  the 

owners  of  which,  so  far  as  are  known  to  these  petitioners, 

being on  the  west,  and  the  lands  of 

on  the  east  side,  and  extending  to  the  point  where  said  road 

now  lies  on  said  boundary  line  between  sections in 

township  and in township ; 

the  same  being  the  point  where  said  road,  so  asked  to  be 
vacated,  diverges  from  said  boundary  line   of  said  sections. 

Said  road  to  be  of  the  width  of feet  and  to  extend 

feet  on  each  side  of  said  boundary  line. 

And  we  respectfully  ask  that  you  take  such  proceedings,  and 
cause  such  notice  to  be  given,  as  is  required  by  law  to  accom- 
plish the  purposes  of  this  petition  as  above  set  forth. 

We  have  made  and  signed  this  petition  in  duplicate  and 
have  presented  a  copy  thereof  to  the  board  of  highway  com- 
missioners of  each  of  said  towns  of   ,  and  have 

caused  copies  thereof  to  be  posted  in  each  of  said  townships, 
as  is  provided  by  law;  we  reside  as  set  forth  above  our  sig- 
natures. 

Dated,  etc. 

Landowners  residing  in  A 

township 

(Signatures  of  one  township) 

Landowners  residing  in  B 

township 

(Signatures  of  the  other 

township) 

Presented  to  and  filed  with  me  this day  of , 

19... 

,  Town  Clerk. 

Commissioner  of  highways  of township. 
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(West  Virginia) 

Petition  for  road  in    and    districts, 

county,  West  Virginia. 

To  the  honorable  county  court  of county : 

The  undersigned  petitioners  respectfully  request  the  court 

to  make  a  change  in  the road  in and 

districts,  beginning  near  a  culvert  in  said  road 

on  the lands,  thence  through  the  lands  of 

and   intersecting  the  said    

road  near   . .   in   district,  a  distance 

of  about  ....  of  a  mile ;  and  in  duty  bound  will  ever  pray, 
etc. 

(Names) 

3889  Posting  affidavit  (111.) 

(Venue) 

being  first  duly  sworn  on  oath  says  that  he 

did  on  the day  of ,  19.  . ,  post  up  in  three 

of  the  most  public  places  in  the  vicinity  of  the  road  to  be 
laid  out,  altered  or  vacated,  as  set  forth  in  the  above  peti- 
tion, three  copies  ef  the  said  petition;  the  same  being  posted 

in  the  townships  of   in  said  county  and  state ; 

one  of  said  copies  being  posted  on  a  telephone  pole  on  the 

east  side  of  the  public  road  along land  about 

mile .  .  north  of  the  village  of  in  town- 
ship ;  one  of  said  copies  on  fence  at  the  northeast 

corner  of  section   in   township ;  and  one 

of  said  copies  on  the  coal  shed  of  the  school  at  the  southwest 

corner  of  section  in  township ;  and  that 

all  of  said  copies  were  posted  on  the day  of , 

19 .  . ,  the  same  being  twenty  days  prior  to  the  filing  of  this 
notice  with  the  commissioners  of  highways  of  the  said  two 
townships. 


Subscribed,  etc. 

3890  Meeting,  order  fixing  date  (111.) 

(Venue  including  township) 

Petition  for  the  vacating,  laying  out  and  altering  of  the 
portion   of   the    public   road   on   the    township    Line   between 

township  and   township,  in  said  county, 

having  been  presented  to  the  commissioners  of  highways  of 

the  towns  of aforesaid,  together  with  proof  that 

three  copies  of  said  petition  had  been  posted  in  the  townships 

of ,  twenty  days  prior  to  the  filing  of  said  petition 

with  the  said  commissioners,  a  copy  having  been  posted  in 
each  of  said  townships  and  all  of  said  copies  having  been 
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posted  in  the  vicinity  of  the  said  road  petitioned  to  be  so 
vacated,  laid  out  and  altered,  thereupon  the  said  commis- 
sioners of  highways  of  said  towns  of and  of 

met  and  acted  as  one  body,  on  the day  of , 

19..,  in  considering  the  said  petition,  which  was  and  is  in 
words  and  figures  following,  to  wit:  (Insert  petition  includ- 
ing signatures). 

And  did  thereupon  fix  upon  the day  of , 

19. .,  at  the  hour  of o'clock  . .  M.,  at  the  residence  of 

in   township,  being  within   miles 

of  said  road,  as  the  time  when  and  place  where  the  said  two 
boards  of  highway  commissioners  would  meet  and  act  together 
in  the  matter  of  examining  the  route  of  said  road  and  to  hear 
reasons  for  or  against  the  altering,  widening,  vacating  or  lay- 
ing out  the  same ;  and  did  order  that  at  least  ten  days  notice 
of  the  time  and  place  of  said  meeting  be  given  by  the  clerk  of 
each  of  said  boards  of  highway  commissioners  posting  up 
notices  of  the  time  and  place  and  purposes  of  such  meeting 
in  five  of  the  most  public  places  in  each  of  said  townships, 
in  the  vicinity  of  the  said  road,  and  that  this  order  be  entered 
iipon  the  records  of  the  clerk  in  each  of  said  townships. 
Given  under,  etc. 

(Three  names) 

Highway  commissioners  of 

township,    county,  Illinois. 

(Three  names) 

Highway  commissioners  of 

township,    county,  Illinois. 

3891  Notice  (111.) 

Public  notice  is  hereby  given  that  a  petition  having  been 
presented  to  the  commissioners  of  highways  of  the  towns  of 

in    county,   Illinois,  which   petition, 

prior  thereto,  was  posted  for  twenty  days  in  each  of  said 
townships,  in  the  words  and  figures  following,  to  wit:  (Insert 
copy  of  petition  including  signatures). 

And  the  commissioners  of  said  townships  having  met  and 

jointly  considered  said  petition,  did  fix  upon  the    

day  of ,  19.  .,  at  the  hour  of  ....   o'clock  . .  M.,  at 

the  residence  of in township,  within  .... 

miles  of  said  road,  as  the  time  when  and  place  where  they 
will  meet  to  examine  the  route  of  said  road  and  to  hear  rea- 
sons for  or  against  the  altering,  widening,  vacating  or  laying 
out  the  same,  as  prayed  for  in  said  petition. 

Dated,  etc. 

(Signatures  of  commissioners  of  both  townships) 
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> 

(Venue) 

being  duly  sworn  on  oath  says  that  he  did,  on 

the  day  of ,  19 .  . ,  post  a  true  copy  of 

the  notice  hereto  attached  in  each  of  five  of  the  most  public 

places  in   township,   county,  in  the  state 

of  Illinois,  in  the  vicinity  of  the  road  described  in  said  notice. 


Subscribed,  etc.14 

3892  Withdrawal 

The  signers  of  a  petition  for  the  vacation  of  a  highway  may 
withdraw  their  names  as  petitioners  at  any  time  before  final 
action  is  taken.15  In  a  proceeding  for  the  relocation  of  a  high- 
way, a  request  or  motion  for  the  withdrawal  of  a  portion  of  the 
signers  of  the  petition  comes  too  late  when  made  for  the  first 
time  on  appeal  to  the  supervisors.16 

3893  Order  refusing  prayer  (111.) 

(Venue) 

We,  the  undersigned  commissioners  of  highways  of 

townships,   county,  Illinois,  having  met  in  a  joint 

special  meeting  at  the  residence  of in 

township, county,  Illinois,  on  the day  of 

,  19. .,  do  hereby  certify  that  a  petition  was  presented 

to  each  of  said  boards  of  commissioners,  praying  for  the  alter- 
ing, vacating  and  laying  out  of  a  certain  road,  together  with 
affidavits  showing  that  said  petition  had  been  posted  as  pro- 
vided by  law  at  least  twenty  days  before  said  petition  was 
presented  to  us.  And  we  further  certify  that  said  petition  hav- 
ing been  presented  to  us,  we  met  on  the day  of 

19 . . ,  and  considered  the  same,  and  set  upon  this  date  and 
place  as  the  time  when  and  place  where  we  would  meet  to 
examine  the  route  of  said  road  and  to  hear  reasons  for  and 
against  the  granting  and  allowing  of  said  petition,  and  directed 
that  due  notice  of  said  hearing  be  given  as  required  by  law. 

And  now  on  this  said  day  at  the  hour  and  place  aforesaid, 
we  having  met  in  joint  official  meeting,  and  due  notice  of 
said  meeting  having  been  given,  as  shown  by  affidavits  of 
said  posting  of  said  notices  here  presented  to  us,  and  find- 
ing that  said  petition  is  signed  by  the  requisite  number  of 
signers,  as  required  by  law,  we  heard  all  parties  who  desired 
to  present  reasons  for  and  against  the  granting  and  allow- 
ing the  same. 

i*  A  similar  affidavit  is  required  i«  Highways      Commissioners      v. 

for    each    township    through    which      Bear,  224  111.  259,  261   (1906). 
the  road  is  to  be  located. 

is  Malcomson   v.    Strong,    245    111. 
166,  167   (1910). 


s 
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And  now,  being  fully  advised  in  the  premises,  having  viewed 
said  road,  and  having  heard  all  reasons  for  and  against  the 
granting  of  said  petition  desired  to  be  altered,  we,  the  said 

commissioners  of  highways  of townships  in 

county,  Illinois,  in  joint  special  session,  do  hereby 

refuse  the  prayer  of  the  petitioners. 

(Signatures  of  commissioners  of  both  townships) 

APPEAL 

3894  Petition  (111.) 

(Venue) 

To ,  a  justice  of  the  peace  in  and  for  said  county : 

The   undersigned,    persons   interested   in   the 

decision  of  the  commissioners  of  highways  of  the  towns  of 

in   said   county,   in   refusing   to   vacate   that 

portion  of  the  public  road  along  the  boundary  line  between 
said  towns,  described  as  follows:  commencing  at  the  point 
(Insert  description)  in  township;  and  in  refusing  to  lay 
out  and  cause  to  be  opened,  in  place  of  said  road  above 
described,  a  new  road  described  as  follows:  commencing 
at  the  point    (Insert   description),   the   owners  of  which,   so 

far  as  are  known  to  these  petitioners,  being   

on  the  west,  and  the  lands  of    on   the   east 

side,  and  extending  to  the  point  where  said  road  now  lies 

on   said   boundary   line   between   sections    in 

township  and in township ; 

do  hereby  appeal  to  and  submit  the  matter  in  controversy  to 

the  decision  of  three  supervisors  of aforesaid,  to  be 

summoned  by  you  agreeably  to  the  statute  in  such  cases 
made  and  provided;  the  order  of  said  commissioners  embody- 
ing said  decision  was  filed  in  the  town  clerk's  office  of  the 

said  town  of on  the day  of ,  19 . . , 

and  in  the  town  clerk's  office  of  the  said  town  of on 

the  ....  day  of ,  19 . . ,  in  and  by  which  order  the  road 

in  question  and  the  proceedings  and  determination  of  said 
commissioners  will  more  fully  appear. 

The  grounds  upon  which  this  appeal  is  taken  are  that  the 

said  commissioners  of  highways  of  townships 

erred  in  refusing  the  prayer  of  said  petition  and  erred  in  refus- 
ing to  vacate  the  road  prayed  in  said  petition  to  be  vacated; 
and  erred  in  refusing  to  lay  out,  establish  and  open  the  road,  in 
said  petition,  prayed  to  be  laid  out,  established  and  opened; 
and  said  appeal  is  brought  in  relation  to  the  laying  out  of  said 
road  and  in  relation  to  the  vacating  of  a  certain  road  above 
described,  and  to  reverse  entirely  the  decision  of  said  com- 
missioners. 

The  undersigned  being  owners  of  lands  over  which  said 
road  petitioned  to  be  laid  out  and  established  will  pass,  and 
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the  undersigned    being  owners  of  lands  over 

which  the  said  road  so  asked  to  be  vacated  does  pass,  there- 
fore ask  that  you,  as  such  justice  of  the  peace,  will  proceed, 

according  to  law,   and  summon    supervisors  to 

hear  and  determine  said  appeal. 
Dated,  etc. 

3895  Bond  (111.) 

Know  all  men  by  these  presents,  that  we  as 

principals,  and as  surety,  of  the  county  of , 

state  of  Illinois,  are  held  and  firmly  bound  unto  the  towns  of 
in  said  county,  in  the  penal  sum  of  dol- 
lars, for  the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly, 
severally  and  firmly  by  these  presents. 

Signed,  etc. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 

the  above  bounden    have  appealed  from  the 

decision  of  the  commissioners  of  highways  of  the  said  towns 

of in  refusing  to  vacate  that  portion  of  the  public 

road  along  the  boundary  line  between  said  towns,  described 
as  follows:  commencing  at  the  point  (Insert  description)  in 
township  and  section in town- 
ship ;  and  in  refusing  to  lay  out  and  cause  to  be  opened,  in 
place  of  said  road  above  described,  a  new  road,  described  as 
follows:  commencing  at  the  point  (Insert  description),  the 
owners  of  which,  so  far  as  are  known  to  appellants,  being 

,  on  the  west,  and  the  lands  of ,  on  the 

east  side,  and  extending  to  the  point  where  said  road  now 

lies  on  said  boundary  line  betwen  sections   in 

township,   and    in    

township,  by  their  order  bearing  date  the  day  of 

,19.. 

Now,  therefore,  if  the  above  bounden  shall 

promptly  pay,  or  cause  to  be  paid,  all  costs  arising  from  said 
appeal,  in  case  the  determination  of  the  commissioners  of 
highways  in  the  premises  shall  be  in  all  things  sustained,  or 
the  appeal  dismissed,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

(Signatures  and  seals) 

Approved  by  me,  this day  of ,  19. . 


Justice  of  the  Peace. 
3896  Summons  (111.) 

(Venue) 

The  people  of  the  state  of  Illinois,  to  (three  supervisors  of 
three  different  townships). 

You,  and  each  of  you,  are.  hereby  summoned  to  meet  on  the 
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day  of at  the  hour  of  . .  o'clock  .  .  M.,  at  the  resi- 
dence of in township,  said  county,  then  and 

there  to  hear  a  certain  road  appeal,  taken  by on  a 

written  petition  duly  filed  with  the  undersigned  justice  of  the 
peace. 
Given,  etc. 


Justice  of  the  Peace.17 


3897  Notice  to  commissioners  (111.) 

To commissioners  of  highways  of  the  town  of 

in  the  county  of ,  and  to   commissioners  of 

highways  of  the  town  of ,  in  the  county  of , 

Illinois. 

Take  notice  that  on  the  ....  day  of ,  19. ., 

presented  to  the  undersigned ,  a  justice  of  the  peace  of 

the  county  of ,  a  written  petition  asking  for  an  appeal 

from  the  decision  of  the  commissioners  of  highways  of  the 

towns  of and ,  in  said  county,  made  on  the 

....  day  of ,  19 . . ,  refusing  to  vacate  that  portion  of 

the  public  road  along  the  boundary  line  between  said  towns, 

commencing  at  the  point  between  (Insert  description)  in 

township,  and  refusing  to  lay  out  and  cause  to  be  opened  in 
place  of  said  road  above  described,  a  new  road,  commencing  at 

the  point  (Insert  description)  in township;  and  that 

said  appeal  will  be  tried  before  three  supervisors  duly  sum- 
moned for  that  purpose,  at  the  residence  of in 

township  in  said  county  on  the  ....  day  of ,  19 . . ,  at 

the  hour  of  . .  o  'clock  . .  M. 

Dated,  etc. 


Justice  of  the  Peace. 

(Venue) 

,  being  duly  sworn,  doth  depose  and  say,  that  he 

did  on  the  day  of ,  19. .,  make  service  of  a  notice  in 

writing,  of  which  the  foregoing  is  a  true  copy,  upon 

commissioners  of  highways  of  the  town  of  ,  in  said 

county,  and  upon ,  commissioners  of  highways  of 

the  town  of ,  in  said  county,  by  delivering  one  to  each 

of  said  commissioners. 


Subscribed,  etc. 
Constable's  fees  $. 

i?  Serve  by  constable. 
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8898  Notice  to  petitioners  (111.) 

To ,  three  of  the  petitioners  who  petitioned  for  the 

vacating  of  the  road  hereinafter  described  and  who  petitioned 
for  the  laying  out  and  opening  of  the  road  hereinafter 
described : 

Take  notice  (Proceed  as  in  the  preceding  notice). 

(Venue) 

,  being  duly  sworn,  doth  depose  and  say,  that  he 

did,  on  the  ....  day  of ,  19 . . ,  make  service  of  a  notice 

in  writing,  of  which  the  foregoing  is  a  true  copy,  upon , 

being  three  of  the  petitioners  who  petitioned  for  said  road  to 
be  vacated  and  for  the  road  in  said  petition  described  to  be 
opened  and  laid  out,  by  delivering  one  to  each  of  said  persons. 

*        

Subscribed,  etc. 
Constable's  fees  $ 


3899  Protest  (111.) 

(Venue) 

To  the  honorable,  supervisors  of county,  summoned 

to  hear  the  appeal  taken  from  the  action  of  the  highway  com- 
missioners of township  in  refusing  to  vacate  certain 

portions  of  the  highway  in  sections in  said  toAvnship  and 

to  establish  a  new  road  on  the  section  line  between  said  sections. 

We,  the  undersigned  landowners,  residing  in town- 
ship do  respectfully  remonstrate  and  protest  against  the  grant- 
ing of  said  petition  and  ask  that  you  do  endorse  the  action  of 
the  highway  commissioners  in  refusing  to  grant  the  prayer  of 
the  petition  in  said  matter  filed,  and  in  refusing  to  vacate  roads 
therein  mentioned  and  to  establish  new  ones  for  the  following 
reasons : 

1.  There  is  no  public  necessity  for  either  the  vacating  of 
said  roads  or  the  establishing  of  new  ones.  It  can  only  benefit 
the  owners  of  lands  through  which  the  roads  desired  to  be 
vacated,  now  run,  some  of  whom  have  been  already  paid  by 
the  township  for  the  lands  contained  in  the  roads  they  want 
vacated. 

2.  A  new  road  cannot  be  established  on  the  township  line 
as  prayed,  to  be  as  good  as  the  ones  now  established,  without 
entailing  enormous  cost  on  the  tax-payers  of  said  township. 

Dated,  etc. 

(Signatures) 

3900  Order  adjourning  hearing  (111.) 

(Venue) 

We,  the  undersigned  three  supervisors  of county, 

pursuant  to  notice  served  on  us  by ,  a  justice  of  the 
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peace  in  and  for  said  county  of ,  to  meet  and  hear  and 

determine  the  appeal  of  from  the  decision  of  the 

boards  of  highway  commissioners  of  the  towns  of 

in  said  county  refusing  to  vacate  a  portion  of  the  road  along 
the  town  line  between  said  towns  and  to  lay  out  a  new  road 
in  lieu  thereof  between  the  said  towns  along  the  said  town  line, 
and  having  met  at  the  residence  of ,  in town- 
ship in  the  vicinity  of  said  road,  on  the  day  of ,  19. ., 

at  the  hour  of  .  .  o'clock  . .  M.,  pursuant  to  said  notice,  and 
having  then  and  there  examined  the  route  of  said  road  and  also 
having  then  and  there  heard  all  reasons  for  and  against  the 
said  altering,  vacating  and  laying  out  said  road,  according  to 
the  said  petition,  we  did  take  the  said  matter  under  advise- 
ment and  consideration  and  did  then  and  there  duly  adjourn 

the  said  meeting  to  the  ....  day  of ,  19 .  . ,  at  the  hour 

of  . .  o'clock  . .  M.,  said  adjourned  meeting  to  be  held  at  the 

township  office  in  the  village  of in  said  town 

of for  the  purpose  of  announcing  our  decision  in  said 

appeal,  which  said  time  and  place  of  said  adjournment  was  then 
and  there  publicly  announced  and  written  notice  thereof  duly 

posted  on  the  door  of  the  said  residence  of  said the 

place  of  said  meeting ;  and  we  having  met  on  the  ....  day  of 

,  19. .,  at  the  said township  office  in  the  village 

of in  said  town  of ,  and  having  duly  consid- 
ered the  matter  of  said  appeal,  do  hereby  decide  to  set  aside 
the  order  of  the  said  highway  commissioners  of town- 
ships denying  said  petition,  and  do  decide  and  hereby  do  grant 
the  prayer  of  said  petition,  and  do  publicly  announce  our  said 
decision,  and  do  hereby  adjourn  said  meeting  to  the  ....  day  of 

,  19. .,  at  the  hour  of  . .  o'clock  . .  M.,  at  the 

township  office  in  the  village  of in  said  town  of 

for  the  further  consideration  of  the  matter  of  surveying  and 
laying  out,  altering  and  vacating  said  road,  and  do  order  this 
memorandum  to  be  attached  to  each  of  said  petitions  so  filed 

with  the  town  clerks  of  said  towns  of county,  Illinois. 

Dated,  etc. 

(Signatures  of  supervisors  of  the  three  townships) 

3901  Order  approving  survey  (111.) 

(Venue) 
Whereas,  the  undersigned  three  supervisors  of  the  county  of 

and  state  of  Illinois,  at  an  adjourned  meeting  held 

by  them  at  the  township  office  or  office  of  the  town  clerk  of  the 

town  of in  the  village  of on  the  ....  day  of 

,  19. .,  at  . .  o'clock  .  .  M.,  to  hear  and  determine  the 

appeal  of from  the  decision  of  the  commissioners  of 

highways  of townships  in  said  county,  did  grant  the 

said  petition  of  said  appellants  to  change  and  relocate  the 
township  road  from  the  place  where  it  now  exists  on  to  the 


ROADS   AND   BRIDGES  2461 

township  line  between  the  towns  of in  said  county, 

and  the  old  road  vacated,  and  re-established  and  located  be- 
tween said  towns  as  prayed  in  said  petition. 

And,  whereas,  we  did  order  that  the  county  surveyor  sur- 
vey and  make  a  plat  of  said  road  so  vacated  and  so  relocated 
by  us  on  the  line  between  said  townships,  showing  the  start- 
ing point,  route,  termini  and  width  of  the  road  so  relocated  on 

the  said  township  line  between  the  said  townships  of , 

and  said  survey  has  been  duly  made  and  plat  drawn. 

Now,  therefore,  said  survey,  map  and  plat  is  hereby  approved 

by  us  this day  of ,  19 . . . 

(Names  of  supervisors  of  three  townships)18 

3902  Order,  final  (111.) 

(Venue) 
Whereas,  on  the   ....   day  of ,  19 . . ,   

presented  to  a  justice  of  the  peace  of  the  county 

of a  written  petition  asking  for  an  appeal  from  the 

determination  of  the  commissioners  of  highways  of  the  towns 

of    in   refusing  to   vacate,   relocate   and   lay   out   a 

highway,  which  refusal  appears  endorsed  on  the  petition  for 
said  road,  returned  and  filed  in  the  office  of  the  town  clerk  of 

township  and  in  the  office  of  the  town  clerk  of 

toAvnship  within  ten  days  prior  to  the  filing  of  said  petition 
with  said  justice  of  the  peace ;  and  the  said  justice  of  the 
peace  having  summoned  us,  the  undersigned,  three  supervisors 
of  said  county,  outside  of  said  towns,  for  the  hearing  of  said 

appeal ;  and  we,  having  met  in  said  town  of on  the 

....  day  of ,  19.  .,  at  .  .  o'clock  .  .  M.,  at  the  resi- 
dence of   to  hear  the  proofs  and  allegations  of  the 

parties  and  to  examine  the  said  road,  that  being  the  time  and 
place  fixed  upon  in  said  summons,  when  and  where  we  would 
meet  to  consider  such  appeal ;  and  it  appearing  that  said  com- 
missioners of  highways  6f  the  towns  of and  three  of 

the  petitioners  in  said  case  had  been  duly  notified  of  the  time 
and  place  of  such  hearing  as  required  by  law,  we  did  proceed 
to  consider  said  appeal,  and  having  then  and  there  heard  the 
proofs  and  allegations  of  the  parties,  and  such  reasons  as 
were  offered  for  and  against  the  vacating,  relocating  and  lay- 
ing out  of  said  road,  and  having  examined  said  road,  we  took 
the  said  appeal  under  advisement  and  adjourned  said  meeting 

to  the  ....   day  of ,  19 . . ,  at  the  hour  of  .  .   o  'clock 

. .  M.,  at  the township  office  in in  said  town 

of for  the   purpose  of  rendering  our  decision  therein, 

and  we  did  publicly  announce  the  time  and  place  for  holding 
said  adjourned  meeting  and  posted  a  notice  thereof  on  the 
door  of  the  said  residence  of 

is  Attach  plat. 
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And  on  the  ....  day  of ,  19. .,  we,  the  undersigned 

three  supervisors,  met  at  the  township  office  in  tho 

village  of in  said  town  of at  the  hour  of  .  . 

o'clock  ..  M.,  pursuant  to  said  adjournment;  and  came  also 
certain  parties  interested  therein  and  offered  objections  to 
the  vacating,  relocating  and  laying  out  of  said  road,  all  of 
which  objections  we  heard;  and  came  also and  exe- 
cuted and  delivered  to  us  deeds  for  such  portions  of  the  road 
petitioned  to  be  relocated  and  laid  out  as  they  owned;  and 
came  also and  tendered dollars  as  an  induce- 
ment for  granting  said  petition;  and,  we,  having  fully 
considered  all  things  pertaining  to  said  petition  and  all  objec- 
tions offered  to  the  same,  were  of  the  opinion  that  the  vacat- 
ing, relocating  and  laying  out  of  said  road  was  necessary  and 
proper,  and  that  the  public  interest  will  be  promoted  thereby, 
and  that  the  decision  of  said  commissioners  of  the  towns  of 
should  be  reversed ;  and  we  did  then  and  there  pub- 
licly announce  our  decision  and  attached  to  the  petition  on 
file  in  each  of  said  town  clerk's  office  a  memorandum  of  our 
decision. 

We,  therefore,  caused  a  survey  and  plat  of  said  road  to  be 

made  on>the day  of ,  19. .,  by ,  county 

surveyor,  a  competent  surveyor,  which  plat  and  survey  were 
to  us  duly  reported  and  by  us  approved,  and  are  hereunto 
annexed  and  made  a  part  of  this  order;  and  having  ascer- 
tained the  aggregate  amount  of  damages  to  which  the  owners 
of  the  land  over  which  said  road  was  to  pass  were  entitled; 

and  said  damages  having  been  definitely  fixed  by 

releasing  the  right  of  way  for  said  road  over  their  respective 
lands  and  releasing  all  claims  for  damages  thereby,  and  by  the 

empaneling  of  a  jury  before ,  a  justice  of  the  peace 

in   county,  Illinois,  for  the  purpose  of  ascertaining 

the  damages  to  the  land  of  the owned  by 

as  tenants  in  common,  said  hearing  having  been  before 

a  justice  of  the  peace  for  said  county,  to  whom  the  same  was 

taken  from  said on  a  change  of  venue,  and  the  said 

jury  having  returned  a  verdict  of dollars  damages  to 

the  said as  tenants  in  common  of  said  land,  in  full  of 

all  damages  sustained  by  them,  we  fixed  upon  the day  of 

,  19. .,  at  . .  o'clock  . .  M.,  at  the  town  clerk's  office 

in  the  village  of   in  said  town  of   county, 

Illinois,  as  the  time  and  place  to  meet  and  finally  determine 
upon  the  vacating,  relocating  and  laying  out  of  said  road,  as 
contained  in  the  said  order  deposited  with  the  said  town  clerks 
and  deposited  in  their  respective  offices,  of  which  meeting  we 
gave  public  notice  by  causing  three  notices  to  be  posted  in 
public  places  in  each  of  said  towns  not  less  than  five  days  prior 
thereto ;  and  having  met  at  the  time  and  place  appointed,  and 
the  aggregate  amount  of  damages  on  account  of  the  vacating, 
relocating  and  laying  out  of  said  road,  to  wit,  the  sum  of 
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dollars  appearing  to  be  not  more  than  reasonable  com- 
pensation, and  the  payment  thereof  not  an  unreasonable  bur- 
den upon  the  tax-payers  of  the  said  towns,  and  having  made 
such  changes  in  the  route  of  said  road  between  the  termini 
thereof,  as  in  our  judgment  the  convenience  and  interest  of 
the  public  required,  as  will  fully  appear  from  the  description 
and  plat  herein  after  contained,  it  was  finally  determined  that 
the  said  road  be  vacated,  relocated  and  laid  out. 

It  is  therefore  ordered  and  determined  that  the  road  de- 
scribed as  follows  be  and  the  same  is  hereby  vacated,  to  wit, 
beginning  at  the  point:  (Insert  description)  in town- 
ship ;  and  it  is  therefore  further  ordered  and  determined  that 
the  said  road  be  and  the  same  is  hereby  relocated  and  laid  out 
as  follows:  beginning  at  the  point  between  (Insert  description) 

in .•  •  •  township  and in township ;  the 

same  being  the  point  where  said  road  above  vacated  diverges 
from  said  boundary  line  of  said  sections,  the  said  road  so 
relocated  and  laid  out  being  as  shown  on  the  plat  made  by  . . . 

county  surveyor  of county,  Illinois,  under  our  direction 

and  authority  and  approved  by  us  on  the day  of , 

19. .,  which  said  plat  is  hereto  attached  and  made  a  part  of  this 
order;   and  the   said  road   as  so   relocated   and   laid   out  is 

declared  a  public  highway  of feet  wide,  the  line  of  said 

survey  being  the  center  of  said  road. 

And  there  being  no  crops  growing  upon  said  premises  over 

which  said  road  is  laid  out,  we  do  fix  upon days  from  this 

date  as  the  reasonable  time  for  the  said  owners  of  lands  to 
remove  their  fences  so  located  upon  the  said  tract  as  laid  out 
as  a  road. 

And  we  have  this  day  turned  over  to  the  said  commissioners 

of  highways  of  the  towns  of the  deeds  of and 

wife,  for  that  portion  of  their  lands  over  which  the  said  road, 
as  relocated  and  laid  out  by  us,  passes,  for  road  purposes. 

And  we  have  this  day  received  of the  sum  of 

dollars,  contributed  by  them  as  an  inducement  for  the  grant- 
ing of  said  petition,  and  with  the  said dollars  have  paid 

a  portion  of  the  following  costs  occasioned  by  said  appeal  and 
by  the  proceedings  to  ascertain  the  amount  of  damages  to  be 
paid  by  reason  of  the  relocating  and  laying  out  of  said  road, 
and  have  taken  receipts  for  the  items  and  amounts  so  paid  by 
us,  which  bill  of  costs  is  as  follows:  (Insert  itemized  bill  of 
costs). 

And  of  the  foregoing  bill  of  costs  we  have  paid  the  following 

with  the  said   dollars  so  received  by  us,  viz.:   (Insert 

items  paid). 

In  witness  whereof,  etc. 

(Names  of  supervisors  of  three  townships) 


2464  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

PROCEEDING  TO  ASSESS  DAMAGES 

3903  Notice  (111.) 

To  

(owner) 

This  is  to  notify  you  that  on  the day  of ,  19.  „, 

at  .  .  o  'clock  .  .  M.,  of  that  day,  we,  the  undersigned  commis- 
sioners of  highways  of  the  town  of and  said  county, 

shall  apply  to    ,  a  justice  of  the  peace  of   

said  county,  at  his  office  in township  in  said  county 

to  have  a  jury  empaneled  to  assess  the  damages  to  which  you 
may  be  entitled  by  reason  of  the  laying  out  of  a  new  public 
road  over  certain  land  owned  by  you,  to  wit:  (Insert  descrip- 
tion of  land)  as  by  us  determined  on  the  ....  day  of , 

19... 

Given,  etc. 

(Commissioners,  etc.)  19 

3904  Certificate  for  jury  (111.) 

(Venue) 

To ,  a  justice  of  the  peace  of  said  county. 

This  is  to  certify  that  we  are  about  to  lay  out  a  new  public 
road  ....  feet  in  width  described  as  follows:  commencing  at  a 
point  (20  Insert  description)  in  the  township  and  range  afore- 
said, which  said  road  passes  over  and  is  supposed  to  damage 
the  land  described  and  owned  as  follows,  to  wit:  (Insert 
description  of  land)  owned  by  

That  we  have  not  been  able  to  agree  with  said   

owner  as  aforesaid  as  to  the  damages  sustained  by  him  by 
reason  of  the  proposed  laying  out  of  said  new  road  over  his 
said  land,  nor  have  said  damages  been  by  him  released. 

We,  therefore,  ask  for  a  jury  to  assess  the  damages  of  said 
owner. 

Given,  etc. 


Commissioners  of  highways  of  the  town  of 


3905  Summons  (111.) 

(Venue) 

The  people  of  the  state  of  Illinois,  to  any  constable  of  said 
county,  greeting: 

is  Service  same  as  summons.  claimed,  but  a  general  description  of 

20  It    is    not    necessary    that    the  the  portion   for  which   damages  are 

certificate    shall    contain    a    minute  claimed,   is   sufficient.      McManus  v. 

description,  by  courses  and  distances,  McDonough,  107  111.  95,  101  (1883). 

of  the  whole  road,  or  even  the  por-  Sec.  78,  Road  and  Bridge  act. 

tion    for    which    the    damages    are 
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Whereas,  the  commissioners  of  highways  of  the  town  of 

in  the  county  and  state  aforesaid  have  presented  to 

me  a  certificate  stating  that  they  are  about  to  lay  out  a  new 
public  road  over  certain  lands  therein  described  and  asking 
for  a  jury  to  assess  the  damages  to  which  the  owners  of  said 
lands  may  be  entitled  by  reason  of  the  laying  out  of  said  road 

over  the  same  in  which  certificate is  named  as  the 

owner  of  certain  land,  to  wit:  (Insert  description). 

You  are  therefore  hereby  commanded  to  summon   

aforesaid  to  appear  before  me  at  the  town  hall  in   

township  aforesaid  on  the  ....  day  of ,  19.  ., 

at  the  hour  of  . .  o  'clock  . .  M.,  of  that  day  to  prove  the 
damages  by  him  sustained  in  the  premises;  and  make  return 
hereof  as  the  law  directs. 

Given,  etc. 

(Seal) 

Justice  of  the  Peace.21 

3906  Venire  (111.) 

(Venue) 

The  people  of  the  state  of  Illinois,  to  any  constable  of  said 
county,  greeting: 

We  command  you  to  summons22  (Name  six  persons)  of  the 

county  of to  appear  before  me  at  the  town  hall  in 

township  on  the   ....   day  of  ,  19 . . ,  at 

o'clock  . .  M.,  of  that  day  to  make  a  jury  in  a  proceeding  to 

assess  damages  that   may  sustain  by  reason  of  the 

laying  out  of  a  new  public  road  over  the  (Insert  description  of 

land)  by  the  commissioners  of  highways  of  the  town  of 

in  the  county  of ,  state  of  Illinois,  now  pending  before 

me;  and  make  return  hereof  as  the  law  directs. 

Witness,  etc. 

Justice,  etc. 

3907  Verdict  (111.) 

Illinois,) 
county.) 


State  of  Illinois,| 


Before  

Justice  of  Peace. 
In  the  matter  of  the  assessment  of  damages  consequent  upon 
laying  out  of  a  new  public  road  over  the  lands  described  as 
follows,  to  wit: 


Description  of  land 


Owner's  name 


2i  Serve  as  any  summons.  Illinois.      McManus   v.    McDonough, 

22  A  jury  of  six  men  in  all  civil  107    111.    101,    102;    Sec.    5,   art.    2. 

actions  before  justices  of  the  peace  Const.  1870. 

is  authorized  by  the  constitution  of 
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We,  the  jury,  summoned  to  assess  the  damages  in  the  above 
cause  having  taken  the  oath  required  by  law  and  having  heard 
the  evidence  presented  and  having  in  a  body  visited  and  exam- 
ined the  location  of  said  road,  the  lands  to  be  taken  and 
affected  by  the  proposed  laying  out  of  the  same,  do  assess  the 
damages  at  what  we  deem  just  and  right  to  said  claimant 
,  as  follows,  to  wit,  the  sum  of dollars. 

The  above  verdict  given,  under  our  hands  this day  of 

,19... 

(Six  signatures) 

3908  Transcript  of  record  (111.) 

(Caption) 

The  court  forthwith  named  the  following  persons  from 
which  to  select  a  jury  (Name  them). 

Parties  appeared.    Commissioners  of  the  township  of 

and   claimant  failing  to  strike  from  the  list,  court 

strikes  from  said  list  the  following  ,  leaving  as 

jurors  the  following :   

Thereupon,  the  court  issued  a  venire  and  delivered  to  con- 
stable    ,  directing  him  to  summon  said   

persons  last  named  to  act  as  a  jury  in  assessing  damages  in 
this  proceeding  to  be  summoned  to  appear  at  the  town  hall 

of township ,  19 . . ,  at  . .  o  'clock  . .  M.,  of 

that  day  and  issued  a  summons  to  be  served  on   to 

appear  and  prove  his  damages  sustained  in  the  premises 

at  . .  o  'clock  .  .  M.  Parties  appear ;  venire  returned  by  con- 
stable   with  the  following  names  of  jury, , 

all  of  whom  were  present;  summons  returned  by  constable 

,  served  by  reading  to  claimant   ,  the    .... 

day  of ,  19 . . . 

by ,  his  attorney,  enters  a  special  appear- 
ance and  moves  to  quash  the  summons  served  on  him  in  this 
proceeding  for  the  reason  that  said  summons  does  not  run 
in  the  name  of  the  people  of  the  state  of  Illinois.  Motion  not 
sustained  by  the  court. 

Cause  continued  to ,  at  . .  o'clock  . .  M.,  19. .,  by 

consent  of  the  parties.  At  .  .  o  'clock  .  .  M.,  plaintiffs  reap- 
pear ;  claimant  fails  to  appear ;  the  jury , 

being  called  appeared  and  were  sworn  to  assess  the  damages 

according  to  law ; were  summoned  and  attended 

and  were  sworn  as  witnesses  on  the  part  of  the  commissioners. 

After  hearing  the  testimony  and  having  in  a  body  visited 
and  examined  the  location  of  said  road,  the  jury  retire. 

The  jury  return  into  court  and  say  that  they  find  for  the 
claimant  and  assess  his  damages  at dollars.  It  is  there- 
fore considered  by  the  court  that  the  said  claimant  have  and 
receive  of  said  commissioners  the  sum  of  dollars  for 
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damages  with  costs  of  suit  herein  taxed  at dollars  and 

cents. 


Justice  of  the  Peace. 
(Venue) 

I, ,  a  justice  of  the  peace  in  and  for  said  county,  do 

hereby  certify  that  the  above  and  foregoing  is  a  full  true  and 

perfect  transcript  of  the  proceedings  lately  had  before , 

late  a  justice  of  the  peace  in  and  for  said  county,  in  the  matter 
of  the  laying  out  of  a  new  public  highway  in  said  township 
over  sections  and  particularly  described  in  the  tran- 
script above,  as  appears  by   papers   (one  of  which  is 

truly  copied  in  the  docket  entries)  and  the  docket  of  the  said 

,  late  a  justice  of  the  peace,  and  delivered  to  me  as 

his  successor  in  office  and  now  remaining  in  my  office. 

In  testimony  whereof,  etc. 

TAXATION 

3909  Bonds,  limitation 

In  Illinois,  bonds  for  the  construction  of  hard  roads  may 
be  issued  in  addition  to  the  regular  special  tax  and  for  a  sim- 
ilar amount,  provided  each  tax  does  not  exceed  one  dollar  on 
each  one  hundred  dollars  of  taxable  property  of  the  town  or 
district.23 

3910  Road  and  bridge  tax  certificate  (111.) 

State  of  Illinois,) 

County  of \ss' 

Board  of  commissioners  of  highways. 

It  is  hereby  certified  by  the  commissioners  of  highways  of  the 

town  of that  the  rate  per  centum  finally  agreed  upon 

by  said  commissioners,  at  their  semi-annual  meeting,  held  on 

the  ....  day  of ,  19.  .,  by  virtue  of  sections  13  and  14 

of  the  act  entitled  "An  act  to  amend  sections  13,  14,  19,  83 
and  119  of  an  act  entitled  'An  act  in  regard  to  roads  and 
bridges  in  counties  under  township  organization,  and  to  repeal 
an  act  and  parts  of  acts  therein  named,  approved  June  23, 

1883,  as  amended,'  "  approved  June  14,  1909,  is cents. 

And  that  the  amount  to  liquidate  road  and  ditch  damages  is 
dollars. 

Given  under  the  hands  of  said  commissioners  of  highways 

this  ....   day  of ,  19... 

(Signatures) 
Highways  commissioners.24 

23  People  v.  Cincinnati,  Lafayette  2i  This    certificate    must    be    filed 

&  Chicago  Ry.  Co.,  247  111.  446,  450  with  the  town  clerk  who  is  required 

(1910);    Sec.    4a,    Hard    Eoads    act  to  make  a  copy  of  it,  certify  it  and 

1909.  transmit  it  to  the  county  clerk,  from 
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HARD  ROADS  TAX 

3911  Petition  (111.) 

(Venue  including  township) 

To  ,  town  clerk  of  said  town. 

We,  the  undersigned,  who  in  the  aggregate,  constitute  more 
than  twenty-five   per   cent  of  the   landowners   of  said   town 

of and  all  of  whom  are  legal  voters  in  said  town,  hereby 

petition   you   when   giving  notice   of  the  next   annual   town 

meeting  to  be  held  in  said  town  of in  said  county  of 

,  in  the  state  aforesaid,  for  the  year  ....   19. .,  also 

give  notice  that  a  vote  will  be  taken  at  said  election  for  or 
against  levying  a  tax  of  one  dollar  on  each  one  hundred  dol- 
lars assessed  valuation  of  all  the  taxable  property,  including 

railroads  in  said  town  of   for  and  during  the  years 

19 . . , for  tbe  purpose  of  constructing  and 

maintaining  gravel  roads,  and  that  the  funds  and  moneys 
derived  from  such  assessments  when  collected  shall  be  ex- 
pended by  the  commissioners  of  highways  of  said  town  for  said 
purpose  on  the  following  named  highways  in  said  town  of 
that  is  to  say : 

1.  The  highway  known  as  the    public  highway, 

commencing  at  the  north  end  of  the  wagon  bridge  spanning 

the   river,  opposite  the  city  of   ,  thence  in  a 

northwesterly  direction  along  the  line  of  the  same  to  the  west 

line  of  said  town  of in  said  county  and  state. 

Respectfully  submitted, 


3912  Notice  (111.) 

Notice  is  hereby  given  to  the  citizens,  legal  voters,  of  the 
town  of ,  in  the  county  of and  state  of  Illi- 
nois, that  the  annual  town  meeting  for  said  town  will  be  held 

at  the  town  house  in  said  town  the    ....    day  of    

next,  being  the in  said  month  for  the  purposes  follow- 
ing, viz: 

1.  (State  object) 

2.  To  levy  a  tax  of  one  dollar  on  each  one  hundred  dollars 
assessed  valuation  of  all  the  taxable  property  including  rail- 
roads in  said  town,  for  a  period  of  five  years,  namely  19. . . . 
for  the  purpose  of  constructing  and  maintaining  a  system  of 
gravel  roads,  and  that  the  funds  when  collected  shall  be  ex- 
pended by  the  commissioners  of  highways  in  said  town  for 
said  purpose  on  the  following  named  roads,  viz.:  the  highway 
known  as  the public  highway. 

which  certified  copy  the  tax  is  to  be  without      certification.         People   v. 

extended.     The  statute  is  not  com-  Cairo,  V.  &  C.  Ry.  Co.,  248  111.  36 

plied  with  by  merely  sending  a  copy  (1910). 
of     the     commissioners'     certificate 
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And  to  act  upon  any  additional  subjects  which  may  in 
pursuance  of  law  come  before  said  meeting  when  convened. 

Polls  open  at  . .  o'clock  . .  M.,  and  must  be  closed  at  .... 
o'clock  ..  M. 

Given  under,  etc. 


Town  clerk. 

3913  Ballot  (111.) 

Special  ballots 
Shall  a  special  tax  of  one  dollar  on  each  one  hundred  dol- 
lars assessed  valuation  of  all  the  taxable  property  in 

township  be  levied  for  a  period  of  five  years  for  the  purpose  of 
constructing  and  maintaining  a  system  of  gravel  roads. 

Yes 
No 

3914  Town  clerk's  certificate  (111.) 

(Venue  including  township) 

To  the  commissioners  of  highways  of  said  town: 

You  are  hereby  notified  that  prior  to  the  annual  town  meet- 
ing held  in  and  for  said  town  for  the  year  19..,  there  was 
filed  in  the  office  of  the  town  clerk  of  said  town,  a  petition  duly 
and  properly  signed  praying  that  a  vote  be  taken  for  the  pur- 
pose of  levying  a  tax  of  one  dollar  on  each  one  hundred  dol- 
lars valuation  of  all  the  property  including  real,  personal, 
railroad  and  other  property  in  said  town  for  the  year,  19.., 
and  that  due  and  proper  notice  was  given  of  said  filing  of  said 
petition;  and  that  by  virtue  thereof  at  said  annual  town 
meeting  said  proposition  was  duly  and  legally  submitted  to  a 
vote  as  is  by  statute  in  such  cases  made  and  provided ;  and  that 
said  proposition  received  in  favor  thereof  a  majority  of  the 
votes  cast  at  such  election ;  and  that  by  virtue  thereof  you  were 
authorized  to  levy  a  tax  of  one  dollar  on  the  one  hundred  dol- 
lars valuation  on  all  the  property,  including  real,  personal, 
railroad  and  other  property  in  said  town  for  the  year  19. .. 

Witness,  etc.      (town  clerk). 

3915  Commissioners'  certificate  (111.) 

(Venue,  etc.) 

To  ,  clerk  of   town,  in  the  county  and  state 

aforesaid : 
We,  the  undersigned  commissioners  of  highways  of  the  town 

of by  virtue  of  an  election  held  in  the  said  town  at 

the  annual  town  meeting  therein  for  the  year  19 .  . ,  hereby 
levy  a  tax  of  one  dollar  on  each  one  hundred  dollars  valuation 
of  all  the  real,  personal,  railroad,  and  other  property  in  said 
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town,  for  the  purpose  of  building  and  constructing  gravel 
roads,  as  is  by  statute  of  the  state  of  Illinois  in  such  case  made 
and  provided,  and  that  the  amount  of  money  to  be  raised  for 
said  purposes  for  the  ensuing  year  is  as  follows,  to  wit : 

For  the  purpose  of  building  and  constructing  gravel  roads  in 

said   town    dollars ;    which   amount   is   levied   by 

virtue  of  said  vote  held  in  said  town  in  conformity  with  the 
statute  of  the  state  of  Illinois  in  such  case  made  and  provided ; 
and  you  are  hereby  authorized  to  extend  a  tax  of  one  dollar 
on  the  one  hundred  dollars  valuation  on  all  property  includ- 
ing real,  personal,  railroad  and  other  property  in  said  town 
for  the  ensuing  year. 
Witness,  etc. 

(Signatures  and  seals) 
Commissioners  of  highways  of  the  town 

of   county  of   and  state  of 

Illinois. 

3916  Town  clerk's  certificate  for  extension  of  tax  (111.) 

(Venue,  etc.) 

To  the  county  clerk  of county  in  the  state  of  Illinois. 

I,  ,  town  clerk  of   county  of in 

the  state  of  Illinois,  do  hereby  certify  that  prior  to  the  annual 

town  meeting  held  in  and  for  said  town  of for  the 

year  19. .,  there  was  filed  in  the  office  of  the  town  clerk  of 

said  town  a  petition  in  writing  duly  signed  by   ,  or 

more  landowners,  who  were  then  legal  voters  in  said  town, 
praying  that  a  vote  be  taken  for  the  purpose  of  levying  a  tax 
of  one  dollar  on  each  one  hundred  dollars  assessed  valuation 
of  all  the  taxable  property,  including  railroads,  in  said  town- 
ship for  the  years  19 each,  for  the  purpose  of  con- 
structing and  maintaining  upon  and  along  certain  public  high- 
ways mentioned  and  described  in  said  petition,  gravel  roads, 
and  that  due  and  legal  notice  was  given  of  the  filing  of  said 
petition  as  aforesaid,  and  that  at  the  next  annual  town  meet- 
ing to  be  held  in  said  town  a  vote  would  be  taken  at  said  elec- 
tion for  or  against  levying  such  a  tax;  and  that  by  virtue 
thereof,  at  said  annual  town  meeting  said  proposition  was  duly 
and  legally  submitted  to  a  vote,  as  is  by  statute  in  such  case 
made  and  provided ;  and  that  said  proposition  in  favor  thereof 
received  a  majority  of  all  the  votes  cast  at  such  election. 

I  further  certify  that  on  the    ....    day  of   ,  19 .  . , 

the  commissioners  of  highways  of  said  town  of 

filed   in   the   office   of  the   town   clerk   of  the   said  town   of 

the  following  certificate  which  is  in  the  words 

and  figures  following,  to  wit:  (Insert  certificate  of  commis- 
sioners of  tax  levy  and  certificate  of  town  clerk). 

I  further  certify  that  the  commissioners  of  highways  of  said 
town  of have  by  their  said  certificate  of  levy  filed 
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in  my  said  office  as  aforesaid  levied  a  tax  upon  all  the  taxable 

property,   including  railroads,   in  said  township   of    

dollars  for  the  purpose  of  building,  constructing  and  maintain- 
ing gravel  roads  in  said  town ;  and  accordingly,  you  are  hereby 
authorized  to  extend  such  tax  upon  the  tax  books  for  the  cur- 
rent year. 

In  witness  whereof,  etc. 


Town  clerk  of  the  town  of 


COUNTY  AID 


3917  Petition  (111.) 

To  the  board  of  supervisors  of  the  county  of ,  state  of 

Illinois : 

The  undersigned  commissioners  of  highways  of  the  township 

of in  said  county,  would  respectfully  represent  that 

two  bridges  need  to  be  built  over  the ,  where  the  same 

is  crossed  by  the  highway  leading  from town  to , 

and  the  other  from to in  said  township,  for  which 

said  work  the   township   of    is  wholly  responsible ; 

that  the  total  cost  of  said  work  will  be  approximately 

dollars,  which  sum  for  each  bridge  will  be  more  than  twenty 
cents  on  the  one  hundred  dollars  valuation  on  the  latest  assess- 
ment roll  of  said  township ;  and  that  the  levy  of  the  road  and 
bridge  tax  for  the  two  preceding  years  in  said  township  was 
in  each  year  for  the  full  amount  of  forty  cents  on  each  one 
hundred  dollars  valuation  allowed  by  law  for  the  commis- 
sioners to  raise,  the  major  part  of  which  is  needed  for  the 
ordinary  repairs  of  roads  and  bridges. 

Wherefore,  the  said  commissioners  of  highways  hereby  peti- 
tion you  for  aid,  and  for  an  appropriation  from  the  county 
treasury  of  a  sum  sufficient  to  meet  one-half  of  the  expenses 
of  the  said  work. 

Dated,  etc. 


Highway  commissioners. 


3918  Estimate  (111.) 

State  of  Illinois,") 

county,  >  ss. 

Township  of  ...  J 

Board  of  highway  commissioners 
We,    the   undersigned,    commissioners   of   highways   of   the 
township  of hereby  state  that  we  have  made  a  care- 
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ful  estimate  of  the  probable  cost  of  the  two  bridges,  and  we  do 

estimate  that  the  probable  cost  of  the  same  will  be 

dollars. 

Witness  our  hands,  etc. 

(Signatures) 
(Venue) 

,   commissioners  of   highways  of   the   township   of 

,  being  duly  sworn,   on   oath   say,   that  the   bridges 

mentioned  in  the  estimate  to  which  this  affidavit  is  attached, 
are  necessary,  and  that  the  same  will  not  be  made  more  ex- 
pensive than  is  needed  for  the  purpose  required. 

(Signatures) 

Subscribed,  etc. 

3919  Report  (111.) 

(Venue) 

Mr.  Chairman  and  gentlemen  of  the  board  of  supervisors : 

Your  committee  appointed  to  act  with  the  commissioners  of 
highways  of  the  town  of in  the  matter  of  the  construc- 
tion of  a  bridge  in  said  town,  submit  the  following  report  on 
the  matters  before  them: 

Your  committee  met  on  the  ....  day  of ,  19 .  . ,  with 

the  commissioners  of   township  at  the  clerk's  office 

in  said  town  and  organized  by  electing  ,  chair- 
man, and ,  clerk.  After  viewing  the  site  of  the  pro- 
posed work  it  was  decided  to  build  a  steel  bridge  ....  feet 
long  with  concrete  abutments  and  floor.  The  clerk  was  in- 
structed to  post  notices  of  letting  according  to  state  plans  on 
file  in  his  office,  bids  to  be  received  on ,  19.  .. 

19 .  . ,   your   committee   met   and   the   following 

bids  were  received  (Insert  bids). 

The being  the  lowest  bidder  the  contract  was 

awarded  to  them. 

On 19. .,  your  committee  again  met  and  accepted 

the  abutments  and  steel  work.  The  floor  of  the  bridge  not 
being  satisfactory,  the  bridge  company  was  notified  to  make 
floor  satisfactory  to  committee. 

On    ,  19 .  . ,  your  committee  met  and  found  the 

work  completed  according  to  contract,  and  accepted  the  same. 

Your  committee  would  recommend  that  the  couny  clerk  issue 
orders  on  first  available  bridge  fund  to  the  following  named 

persons,  as  soon  as  he  is  satisfied  that  the  town  of 

has  settled  its  one-half  of  cost  (Insert  itemized  statement). 

All  of  which  is  respectfully  submitted. 

(Signatures) 
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IN  GENERAL 

3920  Law  governing,  repeal 

Special  acts  relating  to  schools  in  cities  having  less  than  one 
hundred  thousand  inhabitants  or  in  incorporated  towns,  town- 
ships or  districts,  were  not  repealed  by  the  general  School  law.1 

1  People   v.    Board   of    Education, 
255  IU.  568,  572  (1912). 
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3921  Organization,  nature 

A  school  district  or  township  is  a  quasi  municipal  corpora- 
tion, created  and  continued  for  school  purposes,  and  is  not  for 
the  purpose  of  exercising  the  ordinary  functions  of  govern- 
ment.2 

NEW  DISTRICT 

3922  Territory,  inhabitants 

A  new  school  district  may  be  created  out  of  a  portion  of  the 
territory  of  an  old  district.3  The  territory  proposed  to  be  or- 
ganized as  a  new  district  must  have,  at  the  time  of  the  organiza- 
tion, not  less  than  ten  families  in  it.4 

3923  Petition  requisites 

A  petition  for  the  purpose  of  creating  a  new  school  district 
from  territory  of  an  existing  district  must  be  brought  by  two- 
thirds  of  all  of  the  legal  voters  residing  in  the  territory  out  of 
which  the  new  district  is  to  be  formed,  consisting  of  not  less 
than  ten  families ; 5  and  the  petition  must  show  affirmatively 
that  the  territory  sought  to  be  organized  actually  has,  at  the 
time  of  the  organization,  not  less  than  ten  resident  families  in  it.6 

3924  Petition  (111.) 

To  the  honorable  trustees  of  schools  of  township  No 

north,  range  No east  of  the  ....  principal  meridian,  and 

also  to  the  honorable  trustees  of  schools  of  township  No 

north,  range  No east  of  the  principal  meridian,  both  in 

the  county  of  ,  and  state  of  Illinois : 

We,  the  undersigned  petitioners,  being  two-thirds  of  all  the 
legal  voters  residing  within  the  following  described  territory, 
respectfully  represent  unto  your  honorable  bodies  that  we  are 
not  properly  accommodated  with  school  privileges  as  contem- 
plated by  the  school  law. 

We  further  represent  that  said  hereinafter  described  terri- 
tory proposed  to  be  created  into  a  new  school  district  con- 
tains not  less  than  ten  families,  asking  that  said  territory  may 
be  created  into  a  new  district. 

We,  therefore,  petition  your  honorable  bodies  to  create 
the  (south  one-half — S  i/_> — of  section  . . . .  ;  the  west  one-half 

2  People  v.  Board  of  Education,  *  Logue  v.  Batterton,  247  111.  605, 
supra.  613  (1910). 

3  Bourland  v.  Snyder,  224  111.  478,  5  Bourland  v.  Snyder,  224  111.  478. 
•181  (1906).  6  Logue  v.  Batterton,  supra. 
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— W   y2 — of  the  southwest  one-quarter — SW   1/4 — of  section 

;  the  west  one-half — W  y2 — of  the  northwest  one-quarter 

NW  14 — of  section  .  . . .  ;  section  ....  and  section ),  all  in 

township    ....   north,  range    east  of  the    principal 

meridian. 

Also  the  (southeast  one-quarter — SE  V4 — of  section  ....  and 

the  east  one-half — E  y2 — of  section  ....),  all  in  township 

north,  range  . . . . ,  east  of  the  third  principal  meridian ;  all  of 
said  above   described  tracts  of  land  lying  in  the  county  of 

and  state  of  Illinois,  into  a  new  district  for  school 

purposes,  said  district  to  be  numbered  as  provided  by  law, 

and  to  be  known  as  "District  No ,  county  of 

and  state  of  Illinois." 

We  further  represent  that  said  above  described  territory 
contains  more  than  ten  families  actually  residing  therein,  and 
that  this  petition  is  signed  by  more  than  two-thirds  of  the  legal 
voters  residing  in  said  territory,  and  that  said  territory  now 
belongs  to  two  or  more  districts. 

So  your  petitioners  will  ever  pray. 

Dated,  etc. 

(Signatures) 

6 

We,  the  undersigned,  being  two-thirds  of  the  legal  voters 
in   the    territory   herein   described,    petition   the    trustees   of 

schools  of  the  township ,  range  . . . . ,  in counties, 

also  the  trustees  of  the  schools  of  township  . . . . ,  range  ....  in 
counties  to  make  a  new  school  district  of  this  terri- 
tory, namely  (Insert  legal  description  of  the  same).  Above 
described  territory  being  in and coun- 
ties, state  of  Illionis. 

And  we  declare  that  said  district  will  not  have  less  than 
ten  families  resident  in  it,  and  that  no  district  from  which 
the  territory  will  be  taken  will  be  left  with  less  than  ten 
families. 

Dated,  etc. 

(Signatures) 
(Venue) 

being  first  duly  sworn  on  oath  say  that  they  have 

examined  the  petition  hereto  attached,  marked  exhibit  "A;" 
that  the  signers  of  said  petition  constitute  more  than  two- 
thirds  of  all  the  legal  voters  living  within  the  territory 
described  in  said  petition;  that  said  described  territory  con- 
tains not  less  than  ten  families  asking  that  said  territory  may 
be  created  into  a  new  district;  that  the  territory  described  in 
said  petition  now  belongs  to  two  or  more  districts  and  that 
each  of  said  districts  will  have  remaining  more  than  ten  fami- 
lies residing  therein  after  said  district  is  organized;  and  that 
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the  families  who  now  reside  in  said  territory  are  not  properly 
accomodated  with  school  privileges  as  contemplated  by  the 
School  law. 


Subscribed,  etc. 

3925  Petition,  construction 

A  petition  for  the  organization  of  a  new  school  district  will 
be  construed  liberally.7 

3926  Notice  (111.) 

The  directors  in  district  No in county,  Illinois : 

Please  take  notice  that  the  undersigned,  and  others,  have 

made  and  filed  with  the  trustees  of  schools  their  petition,  a 

copy  of  which  is  herewith  handed  you. 
Dated,  etc. 

(Signatures) 


The  directors  in  district  number  .  . . . ,  in  township ,  range 

....   of  the  principal  meridian. 
You  will  please  take  notice  that  the  undersigned,  and  others, 
have  made  and  filed  with  the  board  of  trustees  of  said  town- 
ship their  petition,  a  copy  of  which  is  herewith  handed  to  you. 

3927  Proof  of  service  (111.) 

(Venue) 

being  duly  sworn,  on  oath,  says  that  on  the  .... 

day  of  ,  19 .  . ,  we  delivered  a  true  copy  of  attached 

notice  marked  exhibit  ''A,"  and  a  true  copy  of  attached  peti- 
tion marked   exhibit  "B,"  to8    ,  president  and 

clerk  respectively  of  the  board  of  directors  of  district  No , 

county  of  and  state  of  Illinois. 


Subscribed,  etc. 

b 

To  the  trustees  of  schools,  township   ,  range  . . . . ,  in 

and   counties. 

I  hereby  certify  that  on  the  ....  day  of ,  19 . . ,  I 

i  Logue   v.   Batterton,   supra.  name  of  the  person  served  and  the 

8  Serve  copy  of  petition  and  notice  date,  and  file  with  the  treasurer  of 

upon  the   clerk  or  president  of   the  the  township   range 

school  board ;  after  service  insert  the  
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served 8   ,  clerk  of  the  directors  of  school  district 

number  . . . . ,  township ,  range  ....  in   and 

counties  with  a  copy  of  a  petition  signed  by  residents 

of    and   surrounding   territory   asking   that   certain 

territory  be  formed  into  a  new  school  district.     I  also  served 
him  with  a  copy  of  the  attached  notice. 


3928  Remonstrance  (111.) 

To  the  trustees  of  schools  of  township  number   .  . . . ,  range 
number 

The  undersigned  residents  of  school  district  number   . . . . , 

would  respectfully  represent  unto  your  honorable  body, 

that  the  prayer  of  the  petition  to  create  a  new  school  district 
from  territory  belonging  to  said  district  number  ....  and  other 
adjacent  districts,  should  not  be  granted,  because  said  new 
district  as  described  in  said  petition  will  not  be  composed  of 
compact  and  contiguous  territory  as  the  law  requires ;  and 
because,  if  the  prayer  of  said  petition  is  granted  and  said  new 
district  created,  the  said  district  number  ....  will  be  so  divided 
and  reduced  as  to  greatly  impair  the  efficiency  of  its  school, 

known  as  " school,"  and  an  unreasonable  burden 

will  be  thereby  imposed  upon  the  remaining  portion  of  said 
district  

The  undersigned  further  represent  that  the  schools  now  in 
the  districts  from  which  said  new  district  is  petitioned  to  be 
created  are  easy  of  excess  to  all  school  children  and  patrons 
thereof,  are  well  equipped  and  are  in  every  respect  suitable 
and  sufficient  to  accommodate  their  pupils;  and  therefore,  the 
conditions  are  not  such  as  would  warrant  the  creation  of  said 
new  district. 

For  these  and  other  reasons  the  undersigned  respectfully 
present  this  their  remonstrance  and  pray  that  the  petition 
for  said  new  district  be  rejected,  and  the  prayer  of  the  same 
denied. 

Dated,  etc. 

(Signatures) 

3929  Withdrawal  (111.) 

To  the  trustees  of  schools  of  township   ,  range. ...   in 

and   counties,  Illinois. 

The  undersigned,  being  one  of  the  signers  to  the  petition 
of ,  and  others,  for  the  creation  of  a  new  school  dis- 
trict as  described  in  said  petition,  now  comes  and  withdraws 

his  name  from  said  petition  and  moves  that  said ,  the 

name  of  the  undersigned  be  stricken  from  said  petition  and 
that  said  petition,  as  to  the  undersigned,  be  dismissed. 

Dated,  etc. 
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3930  Declaration  of  qualifications  (111.) 

I  hereby  certify  that  I  am  in  favor  of  the  proposed  district 
as  petitioned  for  by  petitioners  in  said  proposed  district;  and 
also  declare  that  at  the  time  the  petition  was  filed  with  the 
trustees,  I  was  not  a  legal  voter  but  became  of  age ,  19 . . . 

Dated,  etc. 


3931  Meeting,  adjournment 

For  want  of  a  quorum,  or  to  complete  the  hearing,  the  regu- 
lar meeting  of  the  school  trustees  may  be  adjourned  to  a  later 
date,  upon  a  petition  which  has  been  prepared  and  filed,  and 
notice  thereof  given,  according  to  law,  for  the  organization  of 
a  school  district.9 

3932  Meeting,  first,  minutes  (111.) 

,  Illinois,  ,  19 . . . 

The  board  of  trustees  of  township ,  range  . . . .,  prin- 
cipal  meridian,    met   in   regular   semi-annual   meeting.      Full 

board  present.     A  petition  was  filed  signed  by    , 

and  others,  praying  for  the  creation  of  a  new  school  district 
out  of  the  following  territory,  viz.:   (Insert  legal  description 

of  the  land),  all  in  township   ,  range   .  . . .,  principal 

meridian    and   counties,    ,  Illinois. 

There  was  a  remonstrance  on  file  from   ,  and  others 

from  district praying  for  the  rejection  of  said  petition. 

Also  one  from    ,  and  others  from  district   , 

praying  for  rejection.     Also  a  notice  from and 

withdrawing  their  names  from  said  petition.    After  due  delib- 
eration  and   careful   consideration   of   the   papers  the   board 

adjourned  to  meet for  further  consideration. 

,  President. 

,  Treasurer. 

3933  Meeting;  final,  minutes  denying  prayer  (111.) 

10  At   the  regular  semi-annual   meeting   of  the  trustees  of 

schools  of  township    north,  range   ....    east  of  the 

third  principal  meridan,  county  of ,  state  of  Illinois, 

held  in  said  township  on  the  ....  day  of ,  19.  .,  the 

following  proceedings  were  had: 

Present :  trustees,  and  ,  town- 
ship treasurer. 

9  People  v.   Nelson,   252   111.   514,  the  requirements  of  the  statute  nec- 

516,   518    (1911);    Sees.   34,   46,  47,  essary  to  give  them  jurisdiction  have 

52,  53,  54,  c.  122,  Eev.  Stat.  El.  been  complied  with,   if  they  did  in 

io  It  is  not  necessary  to  the  valid-  fact  have  jurisdieton.    Logue  v.  Bat- 

ity   of   the   action   of   the  board    of  terton,  247  111.  611. 
trustees  that  they  expressly  find  that 
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Proceeded  to  consider  petition  praying  for  the  formation 
of  a  new  school  district  in  the  western  part  of  said  township, 
consisting  of  part  of  district   ....   and  district   ....   together 

with  territory  in    township,  said  petition  was  filed 

,  the ,  19... 

And  said  trustees  having  ascertained  and  determined  that 
the  signers  of  said  petition  were  legal  voters  residing  within 
the  territory  described  in  the  petition  aforesaid,  at  the  time 
said  petition  was  signed  and  filed,  and,  that  said  signers  still 
reside  in  said  territory,  and  that  said  signers  constitute  more 
than  two-thirds  of  all  of  the  legal  voters  residing  within  said 
territory,  and  having  further  ascertained  and  determined  that 
not  fewer  than  ten  families  reside  in  said  territory,  asking  that 
such  territory  be  created  into  a  new  district;  and  having  fur- 
ther ascertained  and  determined  that  the  families  residing 
within  the  territory  described  in  said  petition  are  properly 
accommodated  with  school  privileges  as  contemplated  by  the 
School  law;  and  having  further  ascertained  and  determined 
that  each  of  the  districts  affected  after  said  new  district  is 
created,  will  contain  more  than  ten  families ;  and  having  fur- 
ther ascertained  and  determined  that  said  petition  had  been 

filed  with  the  clerk  of  the  trustees  of  township north, 

range  . . . .,  east  of  the  ....  principal  meridian,  and  also  with 

the  clerk  of  trustees  of  township  north,  range 

east  of  the    ....    principal  meridian,  both  in  the  county  of 

and  state  of  Illinois,  at  least  twenty  days  before  the 

date  of  said  regular  semi-annual  meeting  on  ,  19 .  .  ; 

and  having  further  ascertained  and  determined  that  a  copy 
of  said  petition,  together  with  a  notice  in  writing,  said  notice 
being  substantially  in  the  following  form:  (Insert  copy  of 
notice  of  petition),  had  been  signed  and  delivered  by  one  or 

more  of  said  petitioners  more  than  ten  days  before  the 

day  of ,  19 . . ,  to  the  respective  presidents  and  clerks 

of  the  board  of  directors  of  districts  No ,  township 

north,  range  . . .  .,  east  of  the  ....  principal  meridian, 

and  the  respective  presidents  and  clerks  of  the  board  of  direc- 
tors of  districts  No in  township  ....  north,  range 

. . .  . ,  east  of  the  ....  principal  meridian,  said  districts 

being  all  of  the  districts  affected  by  said  petition ;  and  having 
taken  said  petition  under  consideration,  and  having  duly  con- 
sidered the  same,  it  was  duly  moved  and  seconded  that  the 
vote  of  said  trustees  on  said  petition  be  taken  by  ballot,  and 
that  all  trustees  in  favor  of  said  petition  to  vote  "Yes,"  and 
all  trustees  against  said  petition  to  vote  "No;"  which  said 
motion  was  duly  carried.     Said  vote  was  taken  by  ballot,  and 

resulted   in    trustees  ■  voting    "No,"    and    

trustee  voting  "Yes,"  a  majority  of  said  trustees  having 
voted  against  granting  the  prayer  of  said  petition.  The  prayer 
of  said  petition  was  therefore  declared  to  be  rejected. 
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On  motion,  adjourned  to  meet  at  the  home  of the 

Monday  in    ,  19... 


Trustees. 
"  Clerk. 

b 

,  Illinois, ,  19 .  . . 

The  board  met  in  adjourned  session  from   ,  19... 

Full  board  present.     The  petition  of and  others  for 

the  confirmation  or  creation  of  a  new  school  district  out  of  por- 
tions of  the  districts  numbers embracing  and  including 

the  territory  described  in  preceding  minutes  of  the  record, 
being  before  the  board  of  trustees  for  further  consideration. 
The  board  finds  that  said  petition  was  filed  with  the  said  clerk 

of  this  board  on  the day  of ,  19 .  . ,  and  more  than 

twenty  days  before  the  regular  meeting  of  said  board  of  trus- 
tees in ;  that  a  copy  of  said  petition  with  a  notice 

in  writing  as  prescribed  by  statute,  signed  by  one  or  more  of 
petitioners  was  by  petitioner  duly  delivered  at  least  ten  days 
before  said  regular  meeting  of  said  trustees  to  the  clerk  of  the 
school  directors  of  each  of  the  districts  whose  boundaries  will 
be  changed  if  the  prayer  of  the  petition  shall  be  granted ;  that 
at  least  two-thirds  of  all  the  legal  voters  residing  within  the 
territory  described  in  the  petition,  did  petition  and  are  peti- 
tioning for  the  creation  of  such  new  district;  and  that  such 
territory  contains  not  less  than  ten  families  resident  therein. 
The  said  trustees  upon  consideration  of  said  petition  refused 
to  grant  the  petition  on  the  ground  of  irregularity  of  lines. 

President. 


Treasurer. 


3934  Meeting;  final,  minutes  granting  prayer  (111.) 

At  the  regular  semi-annual  meeting  of  the  trustees  of  schools 
of  township north,  range  .  . .  . ,  east  of  the prin- 
cipal meridian,  county  of ,  state  of  Illinois,  held  in  the 

said  town,  on  the day  of ,  19.  .,  the  following  pro- 
ceedings were  had. 

The  following  petition  being  taken  up  for  consideration  (In- 
sert petition). 

And  said  trustees  having  ascertained  and  determined  that 
the  signers  of  said  petition  were  legal  voters  residing  within 
the  territory  described  in  the  petition  aforesaid  at  the  time 
said  petition  was  signed  and  filed,  and  that  the  said  signers 
still  reside  in  said  territory,  and  that  said  signers  constitute 
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more  than  two-thirds  of  all  the  legal  voters  residing  within 
said  territory ;  and  having  further  ascertained  and  determined 
that  not  fewer  than  ten  families  reside  in  said  territory  asking 
that  such  territory  be  created  into  a  new  district;  and  having 
further  ascertained  and  determined  that  the  families  residing 
within  the  territory  described  in  said  petition  are  not  properly 
accommodated  with  school  privileges  as  contemplated  by  the 
school  law;  and  having  further  ascertained  and  determined 
that  each  of  the  districts  affected  after  said  new  district  is 
created,  will  contain  more  than  ten  families;  and  having  fur- 
ther ascertained  and  determined  that  said  petition  had  been 

filed  with  the  clerk  of  the  trustees  of  township north, 

range ,  east  of  the principal  meridian,  and  also  with 

the  clerk  of  the  trustees  of  township    north,  range 

. . . .,  east  of  the  ....  principal  meridian,  both  in  the  county 

of ,  and  state  of  Illinois,  at  least  twenty  days  before 

the  date  of  said  regular  semi-annual  meeting  on   , 

19.  .  ;  and  having  further  ascertained  and  determined  that  a 
copy  of  said  petition,  together  with  a  notice  in  writing,  and  said 
notice  being  substantially  in  following  form;  (Insert  notice), 
had  been  signed  and  delivered  by  one  or  more  of  the  said  peti- 
tioners more  than  ten  days  before  the  ....   day  of , 

19..,  to  the  respective  presidents  and  clerks  of  the  board  of 

directors  of  district  No , township north, 

range   ,  east  of  the   principal  meridian,  and  the 

respective  presidents  and  clerks  of  the  board  of  directors  of 

districts  No in  township   north,  range   , 

east  of  the  principal  meridian,  and  districts   

being  all  the  districts  affected  by  said  petition;  and  having 
taken  said  petition  under  consideration ;  and  having  duly 
taken  all  the  districts  affected  by  said  petition ;  and  having 
considered  the  same,  it  was  duly  moved  and  seconded  that  the 
prayer  of  said  petition  be  granted,  and  that  said  district  be 
created  according  to  the  prayer  of  said  petition  and  accord- 
ing to  law.  On  said  motion,  all  the  trustees  voted  in  favor 
of  granting  the  prayer  of  said  petition,  all  of  the  trustees 
being  present  and  all  voting.  It  is  therefore  considered  by 
said  trustees  that  the  prayer  of  said  petition  be  granted  and 
that  said  district  be  created  accordingly. 
Attest :   ,  clerk. 


Trustees  of  schools. 


3935  Appointment  of  appraisers  (111.) 

At  a  special  meeting  of  the  trustees  of  schools  of  township 

north,  range  .  .  .  . ,  east county  of , 

state  of  Illinois,  held  in  said  township  on  the  day  of , 

19..,    for    the    purpose    of    appointing    three    appraisers    to 


2482  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

appraise  the  school  property  of  district  No and  No. 

in  said  township    were  appointed. 

Board  adjourned. 

3936  Appeal  of  notice  (111.) 

To   the    trustees   of   schools    of   township    No north, 

range    east  of   the   principal   meridian,    

county,  Illinois: 

You  are  hereby  notified  that  the  undersigned  will  appeal 

to  the  county  superintendent  of  schools  of   county, 

Illinois,  from  your  decision  made  on  the  ....  day  of , 

19..,  granting  the  prayer  of  the  petition  of    .,   and 

others  regarding  the  organization  of  the  following  described 
territory,  to  wit:  (Insert  description  of  territory)  into  a  new 
school  district,  or  into  a  new  district,  for  school  purposes. 


To  the  trustees  of  schools,  township  number ,  range  num- 
ber  . . .  .,  of   counties,  Illinois. 

You  are  hereby  notified  that  the  undersigned  will  appeal  to 

the  county  superintendent  of  schools  of  county, 

Illinois,  from  your  decision,   made  on  the    day   of 

,   19..,   J1  refusing   the   prayer   of  the   petition   in 

regard  to  forming  a  new  school  district  surrounding  the  vil- 
lage of containing  territory  outlined  and  described 

in  said  petition. 

Dated,  etc. 

(About  seven  signatures  of  property  owners) 

3937  Appeal  notice,  filing. 

The  failure  of  the  clerk  to  place  a  file  mark  on  a  notice  of 
appeal  will  not  defeat  the  right  of  appeal  when  it  clearly  appears 
that  the  appeal  was  taken  within  the  time  required  by  law.12 

3938  Appeal,  jurisdiction. 

For  the  purpose  of  determining  the  legality  of  the  action 
taken  by  the  trustees  and  of  reaching  a  correct  decision,  the 
county  superintendents,  as  a  board  of  appeal,  has  power  to  do 
anything  that  is  necessary  to  determine  whether  a  jurisdictional 
requirement  of  the  statute  had  been  complied  with  before  the 
presentation  of  the  petition  to  the  trustees.  If  the  trustees  had 
no   jurisdiction,    the   county   superintendents   have    none ;    the 

ii  Insert   "granting"   or   "refus-  12  Logue  v.  Batterton,  247  111.  608. 

ing, "  as  the  case  may  be. 
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county  superintendents'  decision  is  final  under  the  statute.13 
The  decision  of  the  board  of  trustees  that  it  had  or  did  not  have 
jurisdiction  is  not  conclusive  upon  the  county  superintendents 
on  appeal,  but  the  jurisdiction  depends  upon  a  compliance  with 
the  statutory  requirements.14 

3939  Appeal,  decision  (111.) 

State  of  Illinois,  \  gs 
county.  \ 

In  the  matter  of  the  organization  of  district  No.  ...  in  the 
county  of and  state  of  Illinois. 

Whereas,  on  the  day  of ,  19.  .,  a  petition 

was  filed  with  the  clerk  of  the  trustees  of  schools  of  town- 
ship . .  north,  range  . . ,  east  of  the  ....  principal  meridian, 
and  also  with  the  clerk  of  the  trustees  of  schools  of  town- 
ship . .  north,  range  . . ,  east  of  the  ....  principal  meridian, 
both  in  the  county  of and  state  of  Illinois,  by  cer- 
tain legal  voters,  asking  that  the  following  described  terri- 
tory, to  wit:  (Insert  description  of  territory)  be  created  into 
a  new  district  for  school  purposes,  said  district  to  be  num- 
bered as  provided  by  law,  and  to  be  known  as  district  No.  . . , 
county  of ,  and  state  of  Illinois;  and 

Whereas,  at  the  regular  semi-annual  meeting  of  the  trustees 
of  township  . .  north,  range  . . ,  east  of  the  ....  principal 
meridian,  said  trustees  refused  to  grant  the  prayer  of  said 
petition;  and 

Whereas,  the  petitioners  perfected  an  appeal  from  the  de- 
cision of  said  trustees  to  the  undersigned  county  superintend- 
ent of  said  county  of within  the  time  required  by 

law;  and 

Whereas,  the  trustees  of  schools  of  township  . .  north,  range 
. .,  east  of  the  ....  principal  meridian,  at  their  regular  semi- 
annual meeting,  granted  the  prayer  of  said  petition ;  and 

Whereas,  the  objectors  appearing  before  said  trustees  per- 
fected an  appeal  to  the  undersigned  county  superintendent  of 

schools  of  said  county  of ,  within  the  time  required 

by  law. 

Now,  therefore,  I,    ,  county  superintendent  of 

schools  of  the  county  of  and  state  of  Illinois,  hav- 
ing set  said  matter  for  hearing  before  me  on  the  day 

of ,  19. .,  and  having  heard  both  the  petitioners  and 

objectors  regarding  said  petition  and  the  allowance  of  the 
same,  and  having  investigated  the  case,  and  having  fully 
examined  all  records,  transcripts  and  other  documents  on  file 
in  my  office,  and  having  ascertained  and  determined  that  the 
signers  of  said  petition  were  legal  voters  residing  within  the 

i3  Logue  v.  Batterton,  247  111.  612.  -"  Logue  v.  Batterton,  247  111.  611. 
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territory  described  in  the  petition  aforesaid  at  the  time  said 
petition  was  signed  and  filed,  and  that  said  signers  still  reside 
in  said  territory,  and  having  further  ascertained  and  deter- 
mined that  the  signers  of  said  petition  constitute  more  than 
two-thirds  of  all  the  legal  voters  residing  within  the  said 
described  territory,  and  having  further  ascertained  and  deter- 
mined that  not  fewer  than  ten  families  reside  in  said  territory 
asking  that  said  territory  be  created  into  a  new  district,  and 
having  further  ascertained  and  determined  that  the  families 
residing  within  the  above  described  territory  are  not  properly 
accommodated  with  school  privileges  as  contemplated  by  the 
school  law,  and  having  further  ascertained  and  determined 
that  each  of  the  districts  affected  after  said  new  district  is 
created  will  contain  more  than  ten  families,  and  having  fur- 
ther ascertained  and  determined  that  said  petition  had  been 
filed  with  the  clerk  of  the  trustees  of  township  . .  north, 
range  . . ,  east  of  the  ....  principal  meridian  and  also  with 
the  clerk  of  the  trustees  of  township  ..  north,  range  ..,  east 

of  the  ....  principal  meridian,  both  in  the  county  of 

and  state  of  Illinois,  at  least  twenty  days  before  the  date  of 

the  regular  semi-annual  meeting  of  said  trustees  on  the 

day  of   19..,  and  having  further  ascertained  and 

determined  that  a  copy  of  said  petition,  together  with  a  notice 
in  writing,  said  notice  being  substantially  in  the  following 
form:  (Insert  notice  of  petition)  had  been  signed  and  deliv- 
ered by  one  or  more  of  said  petitioners  more  than  ten  days 

before  the day  of ,  19.  .,  to  the  president  and 

clerk  of  the  board  of  directors  of  district  No.  . . ,  township  .  . 
north,  range  . . ,  east  of  the  ....  principal  meridian,  and  to 
the  president  and  clerk  of  the  board  of  directors  of  district 
No.  .  .,  township  . .  north,  range  .  .,  east  of  the  ....  principal 

meridian,  all  in  the  county  of and  state  of  Illinois, 

being  all  the  districts  affected  by  said  petition,  and  having 
further  ascertained  and  determined  that  the  appellants  in  each 
case  had  filed  with  the  respective  clerk  of  the  trustees  a  writ- 
ten notice  of  appeal  within  ten  days  after  the  final  action  by 
said  trustees,  said  notice  having  been  in  proper  form,  and 
having  further  ascertained  and  determined  that  each  of  said 
clerks  within  five  days  after  the  notice  of  appeal  had  been 
filed  with  them,  had  transmitted  all  papers  in  the  case,  together 
with  a  transcript  of  the  records  of  the  trustees,  showing  their 
action  thereon  to  said  undersigned  county  superintendent  of 
schools,  and  having  heard  all  the  evidence  in  said  cause  and 
fully  considered  the  same,  and  heard  the  arguments  of  coun- 
sel both  in  behalf  of  the  petitioners  and  objectors,  and  being 
fully  advised  in  the  premises,  doth  order  that  the  prayer  of 
said  petition  be  granted,  and  that  the  decision  of  the  trustees 
of  schools  of  township  .  .  north,  range  . . ,  east  of  the  ....  prin- 
cipal meridian,  in  said  county  and  state,  be  reversed  and  that 
the  decision  of  the  trustees  of  schools  of  township   .  .   north, 
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range  . . ,  east  of  the   ....  principal  meridian,  in  said  county 
and  state  be  affirmed. 

It  is  further  ordered  that  the  changes  prayed  for  in  said 
petition  be  allowed,  and  that  said  territory  described  in  said 
petition,  as  follows,  to  wit:  (Set  forth  description),  be  created 
into  a  new  district  for  school  purposes,  said  district  to  be 
numbered  as  provided  by  law,  and  to  be  known  as  district 
No.  . .,  county  of ,  and  state  of  Illinois. 


County  superintendent  of  schools 
of   county,  Illinois. 


State  of  Illinois,)  gs 
county.) 

We,  ,  county  superintendent  of  the  schools  of 

the  said  county,  ,  the  county  superin- 
tendent  of   schools   of    county,   and    , 

county  superintendent  of  schools  of   county,  all  in 

said  state  of  Illinois,  met  in  the   room  in  the  city  of 

, county,  Illinois,  at  ....  in  the  forenoon, 

on ,  for  the  purpose  of  hearing  and  determining  the 

appeal  from  the  decision  of  the  trustees  of  schools  of  town- 
ship . .,  range  . .,  in  and  counties,  Illi- 
nois, and  the  trustees  of  schools  of  township  .  . ,  range  .  . , 
in and counties,  Illinois,  all  of  the prin- 
cipal meridian,  upon  the  petition   of    ,   and  others 

praying  for  the  creation  or  formation  of  a  new  school  dis- 
trict out  of  the  following  described  territory:  (Insert  legal 
description) ;   all  of  the  foregoing  described  territory  being 

in   and counties,  state  of  Illinois,  and  reciting 

that  said  petition  was  signed  by  two-thirds  of  the  legal  vot- 
ers in  the  territory  therein  described,  and  that  said  district 
so  to  be  created  and  formed  did  not  have  less  than  ten  fam- 
ilies resident  therein,  and  that  no  district  from  which  ter- 
ritory will  be  taken  in  the  formation  of  said  new  district  will 
contain  less  than  ten  families. 

And  the  superintendents  aforesaid  having  carefully  exam- 
ined the  papers  and  files,  as  well  as  the  records  of  the  pro- 
ceedings before  the  said  trustees  of  schools  relative  to  said 
petition  for  the  creation  of  such  new  district  certified  up  to 
us  on  such  appeal,  and  having  heard  the  oral  statements  of 
witnesses  relative  thereto,  and  having  made  careful  investi- 
gation into  the  question  of  jurisdiction,  and  being  fully  ad- 
vised in  the  premises,  in  consideration  thereof  do  find: 

That  said   petition  had  been   filed  with  the   clerk   of  the 

trustees  of  schools  of   township,    ....   range    ....,  in 

and counties,  Illinois,  and  the  clerk  of  the  trus- 
tees of  schools  of township,  ....  range in 
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and    ,  Illinois,   all  in  the    principal 

meridian,  at  least  days  before  the  regular  meeting  of 

,  19 .  . ,  of  said  trustees. 

That  a  copy  of  said  petition  with  notice  in  writing  signed 
by  one  or  more  of  the  petitioners,  in  manner  and  form  as  is 
set  out  and  prescribed  by  statute,  had  been  duly  delivered, 
by  the  petitioner,  at  least  ten  days  prior  to  the  date  of  the 
meeting  of  said  trustees,  to  the  clerks  of  the  school  directors 
of  each  district  whose  boundaries  will  be  changed  if  the 
prayer  of  the  petition  shall  be  granted. 

That  at  least  two-thirds  of  the  legal  voters  residing  in  the 
territory  described  in  the  petition  and  sought  to  be  created 
into  a  new  school  district  had  petitioned  and  are  petitioning 
for  the  formation  of  such  new  district. 

That  the  territory  described  in  said  petition  contained  not 
fewer  than  ten  families  resident  therein ;  that  the  districts 
affected  by  the  proposed  change  of  their  boundaries  by  rea- 
son of  the  proposed  creation  of  the  said  proposed  new  dis- 
trict, are  divided  by  the  county  lines  of    and 

counties  in  said  state. 

That  a  written  notice  of  appeal  from  the  decision  of  said 

trustees  of  schools  signed  by  and   

other  petitioners  was  duly  filed  with  the  clerk  of  said  trus- 
tees, within  ten  days  after  final  action  by  said  trustees,  in 
manner  and  form  as  by  statute  in  such  cases  is  set  out  and 
provided. 

And  that  said  trustees  on  the  hearing  before  them  and  this 
board  of  county  superintendents  on  appeal  had  and  have 
jurisdiction  to  hear  and  determine  the  prayer  of  said  petition. 

And  the  county  superintendents  aforesaid  having  made  full 
and  careful  investigation  of  the  necesstiy  and  advisibility 
of  the  creation  of  said  new  district  as  prayed  for  in  said 
petition,  find  that  it  is  to  the  best  interest  of  all  the  parties 
affected  thereby  that  said  new  district  be  created  and  that 
the  prayer  of  the  petition  be  granted. 

It  is  therefore  determined  and  ordered  by  this  board  of 
county  superintendents,  hearing  the  said  matter  on  appeal 
as  provided  by  law,  that  the  prayer  of  the  petition  be  granted, 
and  that  a  new  school  district  be,  and  the  same  is  hereby  cre- 
ated, including  and  embracing  the  following  described  terri- 
tory, to  wit:      (Insert  legal  description). 

And  that  the  action  of  the  trustees  upon  said  petition  for 
the  creation  of  said  district,  be  and  the  same  is  hereby  re- 
versed. That  upon  the  question  of  granting  the  prayer  of 
said  petition  and  reversing  the  action  of  the  trustees  of  schools 
thereon,  the  vote  of  the  said  board  of  county  superintend- 
ents was  as  follows :    superintendent  of  schools 

of   county,  and   superintendent  of 
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schools  of county,  voted  Aye ; superintend- 
ent of  schools  of  county  voted,  No. 

County  superintendent  of  schools  of 

county,  Illinois. 

(Similarly,  for  the  other  superintendents) 

3940  Notice  to  township  treasurer  (111.) 

To ,   township   treasurer,   and   ex  officio   clerk 

of  the  trustees  of  schools  of  township  ....  north,  range , 

east  of  the  ....  principal  meridan,  in  the  county  of , 

and  state  of  Illinois. 

You  are  hereby  notified  that  I  have  granted  the  prayer  of 
the  petition  in  the  matter  of  the  creation  of  a  new  district 

for  school  purposes,  to  be  known  as  district  No ,  and,  I 

herewith  enclose  you  copy  of  my  decision. 

You  will  therefore  take  such  action  for  the  organization  of 
said  district  as  is  provided  by  law. 

Dated,  etc. 

County  superintendent  of  schools,  etc. 

ELECTION  OP  DIRECTORS 

3941  Notice  (111.) 

Public  notice  is  hereby  given  that  on  the    day  of 

,  19..,  an  election  will  be  held  at  the  residence  of 

on  the  northwest  Vi  of  the  northwest  %.  of  section 

township north,  range east  of 

the  third  principal  meridian,  county,  Illinois,  in 

said  district,  for  the  purpose  of  electing  three  school  directors 

for  the  new  district  known  as  district  No in  township 

No north,  ranges  ....  and  . . . .,  east  of  the  third  prin- 
cipal meridan  in    county,   Illinois,   east   of  the 

third  principal  meridian  in   county,  Illinois. 

The  polls  at  said  election  will  be  opened  at o'clock 

..  M.,  and  close  at  ....   o'clock  ..  M.,  of  said  date. 

By  order  of  the  board  of  trustees  of  said  township. 


Township  treasurer. 


3942  Judge's  and  clerk's  oath  (111.) 

(Venue) 

We,  judges  and  clerk,  do  sol- 
emnly swear  or  affirm,  that  we  will  support  the  constitution  of 
the  United  States,  and  the  constitution  of  the  state  of  Illi- 
nois, and  that  we  will  faithfully  discharge  the  duties  of  the 
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office  of  judges  and  clerk  of  this  election  according  to  the 
best  of  our  abilities. 


Judges  of  election. 
,  Clerk. 


Subscribed,  etc. 
3943  Names  of  voters  (111.) 


Names  of  voters 


Number 


Names 


3944  TaUy  list  (111.) 

Tally  list  of  this  election 
Names  of  persons  or  objects  voted  for: 


3945  Returns  (111.) 


Returns  of  this  election 

Names  of  persons  or  objects 

Whole  number  of  votes  cast 

voted  for: 

for  each  person  or  object: 

....  votes  for  school  director 

for  ....  years. 

....  votes  for  school  director 

for  full  term. 

....  votes  for  school  director 

for  ....  years. 

3946  Certificate  (111.) 

"We,  the  undersigned,  do  hereby  certify  that  the  foregoing 
is  a  true  tally  list  and  correct  statement  of  votes  cast  at  the 
said  election  and  that  was  duly  elected  school 
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director  for  the  full  term,  and  that   was  duly- 
elected  school  director years;  and  also  that 

for   ....  year. 
Dated,  etc. 


Attest 


Judges  of  election. 
,  Clerk. 

District  poll  book 

Special   election,   held   at    in   school   district 

No in county,  state  of  Illinois,  on , 

the day  of ,  19 . . ,  for  the  purpose  of  electing 

three  school  directors  for  the  full  term. 


3947  Clerk's  report  of  organisation  (111.) 

To  treasurer  of  township  No range  No of 

P.  M,.,  in county,  Illinois. 

You  are  hereby  notified  that  the  school  directors  of  dis- 
trict No.  ......  met  on day  of ,  19. .,  at 

in  said  district  and  organized  by  electing: 

,  president.  

(Address) 

,  clerk.  

(Address) 

,  director.  

(Address) 
,  Clerk  of  school  board. 

3948  Plat  (HI.) 

Description  of  the  boundaries 
of  the  school  districts  as  now  organized  in  this  township 

township    

The  following  is  a  correct  plat  of  the  school  districts  in  this 
township,  drawn  and  numbered  in  accordance  with  the  fore- 
going of  the  boundaries  of  said  districts.     (Attach  plat) 

3949  Oath  of  school  directors  (111.) 

(Venue) 

We,  and  each  of  us,  do  solemnly  swear  that  we  will  sup- 
port the  constitution  of  the  United  States  and  the  constitu- 
tion of  the  state  of  Illinois,   and  that  we  will  perform  the 

duties  of  school  directors  in  and  for  district  No in 

said  county  and  state,  according  to  the  best  of  our  ability. 

(Signatures) 
Subscribed,  etc. 
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LOCATION  OF  SITE  AND  ISSUE  OF  BONDS 

3950  Election  notice  (111.) 

Public  notice  is  hereby  given  that  on  the    day  of 

,  19..,  an  election  will  be  held  at  the  residence  of 

on  the  northwest  V4  of  the  northwest  y<\  of  sec- 
tion     township   north,  range   east  of  the 

third  principal  meridian,  in  county,  Illinois,  in 

school  district  No in  township  No north,  range 

No east  of  the  third  principal  meridian,  in  

county,  Illinois,  for  the  purpose  of  voting  for  or  against  the 

proposition  to  issue  the  bonds  of  said  district  No to 

the  amount  of dollars,  for  the  purpose  of  paying 

for  a  school  site  and  erecting  a  schoolhouse  thereon,  to  be 
issued ,  19. .,  and  to  fall  due  as  follows: 

$1,000.00 September 19. ..    Said  bonds 

to  bear  interest  at  a  rate  not  to  exceed per  cent  per 

annum  payable  annually,  and  to  be  issued  in  denominations 
of  not  less  than  one  hundred  dollars. 

Also  to  vote  upon  the  proposition  to  select  a  school  site  in 
said  district,  the  following  sites  to  be  submitted: 

1st  site:  (Insert  legal  description),  etc.  All  of  said  tracts 
of  land  lying  in  the  county  of and  state  of  Illi- 
nois. 

The  polls  of  said  election  will  be  opened  at o'clock 

....  M.,  and  will  remain  open  until o'clock  ....  M., 

of  said  date. 

Dated,  etc. 


Directors. 


3951  Election,  ballot  (111.) 

For  special  election  in  district  No in   

county,  Illinois,  said  election  being  held  for  the  purpose  of 
selecting  a  school  site  in  said  district,  and  issuing  the  bonds 

of  said  district  to  the  amount  of   dollars,  for  the 

purpose  of  paying  for  said  school  site  and  to  erect  a  school- 
house  thereon. 

Schoolhouse  proposition 

1st  site:     Beginning  (Insert  legal  description). 
2nd  site:     (Proceed  as  before). 

All  of  said  tracts  of  land  lying  in  the  county  of 

and  state  of  Illinois. 
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Bond  proposition 

Shall  the  directors  of  district  No be  authorized  to 

issue  the  bonds  of  said  district  to  the  amount  of  

dollars  for  the  purpose  of  purchasing  a  school  site  for  said 
district  and  erecting  a  schoolhouse  thereon,  said  bonds  to  be 
issued ,  19.  .,  and  to  fall  due  as  follows: 

$1000.00  September  1,  19. ..  And  to  bear  in- 
terest at  a  rate  not  to  exceed  ....  per  cent  per  annum,  pay- 
able annually,  and  to  be  issued  in  denominations  of  not  less 
than  one  hundred  dollars. 

Yes      Q  No      Q 


ANNEXATION 

3952  Law  governing 

A  school  district  which  has  been  created  under  a  special  act 
may  annex  territory  under  the  general  School  law  where  the 
special  act  fails  to  define  all  of  the  powers  of  the  district  but 
confers  certain  powers  in  addition  to  those  given  by  the  general 
School  law,  with  the  only  restriction  that  no  territory  shall  be 
taken  from  the  district  except  by  act  of  the  legislature.15 

3953  Petition,  filing 

A  petition  for  the  annexation  of  territory  to  a  district  which 
is  composed  of  several  townships  should  be  filed  with  the  author- 
ities of  the  annexing  district  as  thus  composed  or  organized, 
and  the  authorities  of  the  township  from  which  the  annexed 
territory  is  proposed  to  be  taken.10 

3954  Powers,  exercise 

The  powers  and  privileges  that  were  formerly  exercised  by 
township  trustees  of  the  annexed  territory  devolve  upon  the 
school  directors  upon  the  annexation  of  territory  to  a  school  dis- 
trict which  is  governed  by  school  directors  having  also  all  the 
powers  and  privileges  of  trustees  of  school  townships.17 

is  People  v.  Board  of  Education,  17  People  v.  Board  of  Education, 

255  111.  572.  255  111.  573. 

16  People  v.  Board  of  Education, 
255  111.  574. 
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CHANGE  OR  CONSOLIDATION" 

3955  Petition  requisites 

A  petition  concerning  the  consolidation  or  the  changing  of 
school  districts  must  specify  the  particular  change  or  consolida- 
tion desired ;  and  the  thing  to  be  petitioned  for  or  granted  must 
not  be  left  to  chance,  or  to  the  interest  of  those  circulating  the 
petition,  or  to  the  discretion  of  trustees.18  A  petition  for  the 
consolidation  of  two  districts,  as  distinguished  from  the  forma- 
tion of  new  districts  out  of  part  of  the  territory  of  two  or  more, 
must  be  signed  by  a  majority  of  the  legal  voters  of  each  dis- 
trict, and  not  by  two-thirds  of  the  voters  of  both  districts.19 

3956  Notice,  service 

Service  of  notice  for  the  consolidation  of  two  districts  is  void 
if  made  upon  a  clerk  or  party  who  has  signed  the  petition  for 
consolidation.20 

HIGH  SCHOOLS 

3957  Petition  requisites 

In  the  organization  of  a  high  school  district  for  adjoining 
townships  or  districts,  separate  petitions  for  each  adjoining 
township  or  adjoining  school  district  of  the  same  or  different 
township  must  be  filed  to  enable  each  township  or  district  to 
vote  upon  the  question  of  establishing  the  high  school.21 

3958  Board  of  education,  election 

Before  there  can  be  an  election  of  a  board  of  education  for  a 
township  high  school,  there  must  be  a  legally  organized  town- 
ship high  school.22 

is  Nolting    v.    Batterton,    231    111.  20  People  v.  Jones,  254  111.  522. 

394,  398   (1907).  21  People  v.  Dunlap,  248  111.  154, 

19  People   v.    Jones,    254   111.    521,  156  (1911);  Sec.  87,  c.  122,  Hurd  's 

523    (1912)  ;   Cls.  2  and  4,  Sec.  46,  State.  1909. 
School  law,  111.  22  People  v.  Dunlap,  248  111.  156. 
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REVIVING  JUDGMENT 

3959  Proceeding1,  nature 

A  scire  facias  proceeding  is  a  suit  at  law,  and  is  considered 
as  a  new  action,1  but  not  a  proceeding  to  make  a  defendant  a 
party  to  a  judgment. 

3960  Revival 

A  scire  facias  upon  a  record  is  maintainable  only  when  a  spe- 
cific amount  has  been  ascertained  by  the  judgment  of  a  court.2 


i  Chestnut  v.  Chestnut,  77  111.  346, 
350  (1875);  Eipley  v.  Morris,  2 
Gilm.  381  (1845). 
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3961  Jurisdiction 

A  scire  facias  to  revive  a  judgment  can  issue  only  out  of  the 
county  in  which  the  judgment  was  rendered,  but  the  writ  may 
be  sent  for  service  to  any  county  in  the  state.3 

3962  Parties 

Upon  the  death  of  the  judgment  creditor,  a  writ  of  scire  facias 
to  revive  the  judgment  should  issue  in  the  name  of  his  personal 
representative.4 

3963  Praecipe  (111.) 

State  of  Illinois,)  gs court  of county, 

County  of J  terra>  19> , 


Plaintiff, 
v. 


Date  of  judgment.  .  . 
Amount  of  judgment. 


Defendant. 

The  clerk  of  said  court  will  issue  a  scire  facias  to  revive 
the  judgment  rendered  in  the   above   entitled   cause   on   the 

day  of ,  19 . . ,  for  the  sum  of 

dollars  and   cents,  direct  the  same  to  the  sheriff 

of    county  to  execute,  and  make  it  returnable 

to  the  term  of  said  court,  19. .. 

19.. 


Plaintiff's  attorney. 
To   ,  Esq.,  clerk. 

(Maryland) 

!In  the court  of county, 
Trials term.  19.  . 
Number   page   

judgment  extended  for  plaintiff  for 

dollars  with  interest  from  date,  and    dollars  costs. 

Note  filed. 


To  ,  clerk. 


3  Challenor  v.  Niles,  78  111.  78,  80 
(1875). 
♦  Challenor  v.  Niles,  supra. 
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3964  Writ,  nature  and  effect 

A  writ  of  scire  facias  performs  the  office  of  a  summons  and 
declaration.5 

3965  Writ  (111.) 

State  of  Illinois,^ 
county.] 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting: 

Whereas,  at  the   term  of  the   

court  of   county,  held  in  and  for  the  county  of 

and  state  of  Illinois,  to  wit,  on  the  

day  of  ,  19 . . ,  before  the  said  court,  then  judi- 
cially sitting  at  the  courthouse,  in  the  city  of   , 

in  said  county   ,  plaintiff  by  the  judgment  and 

consideration  of  our  said  court,  recovered  a  judgment  in  a 

certain  action  then  pending  in  said  court  against 

for  the  sum  of dollars  and cents  damages 

and  the  costs  of  suit,  as  appears  to  us  of  record. 

And  now  on  behalf  of  the  said  plaintiff  we  have  been 
informed  that  said  judgment  still  remains  in  full  force  and 
effect  and  in  no  wise  set  aside,  reserved,  paid  off  or  satis- 
fied, and  that  execution  of  the damages  and  costs 

aforesaid  still  remain  to  be  made  to ;  wherefore, 

the  said  plaintiff  hath  besought  us  to  provide  a 

proper  remedy  in  this  behalf. 

We  do  therefore  hereby  command  you  that  you  summon  the 
said if  he  shall  be  found  in  your  county,  per- 
sonally to  be  and  appear  before  the  said  court 

of county,  on  the  day  of  the  next  term 

thereof,  to  be  holden  at  the  courthouse,  in  the  city  of 

iu  said county,  on  the Monday  of 

next,  then  and  there  to  show  cause,  if  any  he  have  or  can  show, 
why  the  said  judgment  should  not  be  revived  and  remain  in 
full  force  and  effect;  and  furthermore,  why  execution  should 

not  issue  against  for  the damages 

and  costs  of  suit,  according  to  the  force,  form  and  effect  of 
the  said  recovery;  and  further  to  do  and  receive  what  shall 
then  and  there  be  adjudged  by  our  said  court  in  the  premises. 
And  have  you  then  and  there  this  writ,  with  your  return 
thereon  in  what  manner  you  shall  have  executed  the  same. 

Witness, ,  clerk  of  our  said  court,  and  the  seal 

thereof,  at   ,  in  said  county,  this   day  of 

19... 

,  Clerk. 

sCompton  v.   People,   86   111.   176, 
178  (1877). 
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(Maryland) 

county,  Set. : 

The  state   of  Maryland,   to  the  sheriff  of    

county,  greeting — 

Whereas,  at  a   court  begun  and  held  at  the 

city  of ,  in  and  for county,  on  the 

of ,  19 .  . ,  a  certain by  judgment 

of  the  same  court  recovered  against  a  certain and  now 

on  the  behalf  of  the  said it  hath  been  understood  in  the 

said  court,  that  although  the  judgment  thereof  is  given,  yet 
execution  for  the  debt,  damages,  costs  and  charges  afore- 
said, still  remain  to  be  made  for  them;  wherefore,  the  same 

hath  besought  that  a  proper  remedy  be  granted 

in  this  behalf,   and  it  is  the  right  that  those 

things  which  in  the  said . .  court  are  lawfully  trans- 
acted and  adjudged  should  be  carried  into  due  and  speedy 
execution,  you  are  therefore  hereby  commanded  to  give  notice 

to  the  said that be  and  appear  before 

the  said court,  to  be  held  at  the  city  of , 

on  the of next,  to  show,  if ha.  .  or  can 

say  anything  for why  the  said ought  not 

have    execution  against for  the  debt, 

damages,  costs  and  charges  aforesaid  according  to  the  force, 

form  and  effect  of  the  recovery  aforesaid,  if the  said 

shall  think  fit ;    and  further  to  do  and 

receive  what  the  said  court  shall  then  and  there  consider  con- 
cerning        in  this  behalf;   and  have  you  then  and 

there  this  writ. 

Witness,   the  honorable    ,    chief  judge   of  the 

said  court  the day  of ,  19 . . . 

Issued  the day  of ,  19 . . . 

,  Clerk. 

3966  Defenses,  scope 

In  a  proceeding  by  scire  facias  to  revive  a  judgment,  the  de- 
fenses available,  and  which  go  to  the  plaintiff's  right,  as  against 
the  defendant  to  have  the  judgment  executed,  are  that  there  is 
no  such  record,  or  that  the  judgment  has  been  paid  or  released, 
or  that  there  has  been  an  accord  and  satisfaction.  A  plea  deny- 
ing service  of  process  is  not  permissible  in  such  a  proceeding.0 

3967  Practice 

On  the  return  of  a  writ  of  scire  facias,  in  Michigan,  the 
plaintiff  must  cause  to  be  entered  and  served  upon  the  defend- 

e  Bank  of  Ean  Claire  v.  Beed,  232  tional  Bank  v.  Eeed,  231  111.  246, 
111.  238,  240  (1908)  ;  Waterbury  Na-       250    (1907). 
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ant  a  rule  to  plead  to  the  writ  within  fifteen  days  after  service 
of  notice  of  such  rule.7 

3968  Plea;  mil  tiel  record,  nature  and  scope 

Under  the  plea  of  nul  tiel  record  the  defendant  may  show 
the  judgment  to  be  void  for  want  of  jurisdiction,  if  that  fact 
appears  from  an  inspection  of  the  record,  but  he  cannot  attack 
it  collaterally  by  contradicting  the  record.  Such  a  plea  raises 
but  one  question  to  be  determined  by  the  court  and  not  a  jury, 
and  that  is  whether  there  is  such  a  record  as  that  set  out  in 
the  writ.8 

3969  Plea  nul  tiel  record  (HI.) 

(Caption) 

The  defendant,  ,  by  ,  his  attor- 
ney, comes  and  defends  the  wrong  and  injury,  when,  etc.,  and 
says  that  the  plaintiff  ought  not  to  have  execution  against 
him,  the  defendant,  because  he  says  that  there  is  not  any 
record  of  the  supposed  recovery  in  the  said  writ  of  scire  facias 

mentioned  remaining  in  the  said court  of 

county,    ,  in  manner  and  form  as  is  above  in 

said  writ  alleged;  and  of  this  the  defendant  puts  himself 
upon  the  country:  wherefore,  he  prays  judgment  if  the  plain- 
tiff ought  to  have  execution  against  him,  etc. 

Replication 

(Caption) 

And  the  plaintiff  as  to  the  first  plea  of  the  defendant  by 
him  above  pleaded  says  that  it,  the  plaintiff,  by  reason  of  any- 
thing in  that  plea  alleged  ought  not  to  be  barred  from  hav- 
ing its  aforesaid  action,  because  it  says  that  there  is  a  record 
of  the  said  recovery  in  the  said  writ  of  scire  facias  mentioned 

remaining  in  the  said   court  of   county, 

,  in  manner  and  form  as  is  above  in  said  writ 

alleged;  and  this  the  plaintiff  is  ready  to  verify  by  the  said 
record,  etc.,  and  it  prays  that  the  same  may  be  seen  and 
inspected  by  the  court  here,  etc. ;  wherefore,  it  prays  judg- 
ment and  damages,  etc.,  to  be  adjudged  to  it,  etc. 

3970  Judgment  requisites 

The  judgment  should  direct  the  revival  of  the  original  judg- 
ment and  order  execution  against  the  defendant  for  the  amount 

7  (9929),  C.  L.  1897   (Mich.).  111.  241;   Waterbury  National  Bank 

s  Bank  of  Eau  Claire  v.  Eeed,  232      v.  Reed,  231  111.  249. 
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of  the  original  judgment  with  interest  from  its  rendition  and 
costs.9 

3971  Judgment  (111.) 

(Caption) 

This  cause  was  this  day  called  for  trial  and  the  parties 
hereto  appeared  in  court  by  their  respective  attorneys,  and 
it  appearing  to  the  court  that  the  only  issues  made  by  the 
pleadings  must  be  tried  and  determined  from  an  inspection 
of  the  records  of  this  court,  the  court  proceeded  to  hear  and 
determine  the  cause  without  a  jury.  And  thereupon  the  court 
finds  the  issues  for  the  plaintiff  and  finds  from  the  inspection 
of  the  records  of  this  court,  appearing  in  volume  ...  of  the 
judgment  docket  and  in  volume   ...   of  the  law  record,  that 

on  the  day  of ,  1. . .  a  judgment  for  $. . . . . . 

and  costs  was  duly  recovered  by  the  said against 

said in  this  court  in  cause  general  number , 

which  judgment  is  the  judgment  mentioned  in  the  writ  of 
scire  facias  in  this  cause  and  is  unsatisfied  of  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  said 
judgment  be,  and  the  same  is  hereby  revived  and  shall  stand 
in  full  force  and  effect  as  of  the  date  of  the  rendition  thereof, 
and  that  the  plaintiff  have  execution  against  the  defendant 
for  said  judgment,  together  with  all  plaintiff's  costs  and 
charges  in  this  as  well  as  in  that  behalf  expended.  (Prayer 
and  order  for  appeal  the  same  as  in  other  cases) 10 

FORFEITING  RECOGNIZANCE  OR  BOND 

3972  Proceeding,  nature 

A  scire  facias  on  a  forfeited  recognizance  is  a  civil  suit  for 
the  recovery  of  money  due  upon  the  contract;  and  the  purpose 
of  this  proceeding  is  to  give  the  parties  an  opportunity  to  show 
cause  why  judgment  should  not  become  absolute.11 

3973  Forfeiture,  official  bond 

At  common  law  a  recognizance  had  to  be  forfeited  on  the  day 
the  accused  was  required  to  appear  or  during  the  term  of  the 
court.12  In  Illinois,  a  forfeiture  may  be  taken  at  the  next  term 
of  the  court  in  cases  which  have  been  continued  to  that  term.13 

9  Waterbury  National  Bank  v.  12  Norfolk  v.  People,  43  111.  9,  11 
Reed,  231  111.  251;  Kinkade  v.  Gib-       (1867). 

son,  209  111.  246,  249  (1904).  13  Norfolk  v.   People,  supra;  Sec. 

10  Bank  of  Eau  '  Claire  v.  Reed,  21,  c.  37,  Hurd 's  Stat.  1909,  p.  672. 
supra. 

11  People  v.  Rubright,  241  111.  600, 
602   (1909). 
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III  Michigan,  scire  facias  is  not  maintainable  for  the  breach  of 
the  condition  of  an  official  bond.14 

3974  Writ,  appeal  bond  (Justice) 

State  of  Illinois  J 
County  of \ 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting: 

Whereas,  at  the term  of  the court 

of county,  held  in  and  for  the  county  of 

and  state  of  Illinois,  to  wit,  on  the   day  of   , 

19. .,  before  the  said  court,  then  judicially  sitting  at  the  court- 
house in  the  city  of ,  in  said  county,  , 

plaintiff  by  the  judgment  and  consideration  of  our  said  court, 

recovered  a  judgment  for dollars  and  

cents,  and  costs  of  suit,  against  one,  ,  defendant 

in  an  action  brought  to  this  court  by  appeal  by  said  defend- 
ant from  the  judgment  of ,  a  justice  of  the  peace 

in  and  for  said    county ;  which  said  judgment 

still  remains  in  full  force,  and  unsatisfied,  and  unpaid,  in 
whole,  or  in  part. 

And,  whereas,  at  the  time  of  the  taking  of  the  said  appeal, 
and  before  the  rendition  of  the  said  judgment  in  this  court, 

the  said  defendant   did,  on,  to  wit,  the    

day  of ,  19. .,  file  in  said  cause,  in  this  court,  a  bond 

in  the  penal  sum  of   dollars,  conditioned  among 

other  things  to  pay  whatever  judgment  might  be  rendered 

against  the  said  defendant,  ,  by  the  court,  upon 

the  trial  of  said  appeal,  and  all  costs  that  have  been  made 
before  said  justice,  and  all  costs  occasioned  by  the  said  appeal, 

executed  by  the  said as  principal,  and 

as  surety. 

We  do  therefore  hereby  command  you,  that  you  summon 

the  said if  he  shall  be  found  in  your  county, 

personally  to  be  and  appear  before  the  said court 

of  county,  on  the   day  of  the  next  term 

thereof,  to  be  holden  at  the  court  house,  in  the  city  of 

in  said county,  on  the Monday  of 

19. .,  then  and  there  to  show  cause,  if  any  .  .he.  .  have  or  can 
show,  why  judgment  should  not  be  rendered  against  him  for 
the  amount  of  the  aforesaid  judgment  and  costs,  so  heretofore 

rendered  against  the  defendant   ;  and  further  to 

do  and  abide  by  what  shall  then  and  there  be  adjudged  by 
our  said  court  in  the  premises. 

And  have  you  then  and  there  this  writ,  with  your  return 
thereon,  in  what  manner  you  shall  have  executed  the  same. 

Witness,  etc. 

«  Sec.  9786,  C.  U  1897. 
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3975  Writ,  bail  bond 

(Venue) 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of 

county,  greeting: 

Whereas,  on  the    day  of    ,  19 .  . ,  the   same 

being  one  of  the  term  days  of  the    term,  19..,  of 

county  court,   the  following  proceedings  were 

had,  and  entered  of  record,  to  wit : 

"And  now  comes  the  grand  jury  into  open  court  and  pre- 
sents a  true  bill  of  indictment  which  is  endorsed  as  follows, 
to  wit:     (Insert  endorsement). 

"And  upon  the  same day  and  date  last  aforesaid  the 

following   further  proceedings  were   had   in   said   court   and 

entered  of  record,  to  wit: 

(Title) 

"Upon  motion  of  the  state's  attorney,  it  is  ordered  by  the 

court  that  the  defendant 's  bail  be  fixed  at  the  sum  of 

dollars. 

' '  Thereupon,  came  as  principal  and   

as  securities,  now  here  in  open  court,  do  hereby  acknowledge 
themselves  to  owe  and  be  indebted  to  the  people  of  the  state 

of  Illinois  in  the  penal  sum  of dollars  each,  lawful 

money  of  the  United  States,  for  the  payment  of  which  they 
bind  themselves,  their  heirs,  executors  and  administrators, 
and  to  be  levied  of  their  respective  goods  and  chattels,  lands 
and  tenements  in  case  default  be  made,  on  the  conditions  fol- 
lowing, to  wit :  that  if  the  said shall  personally  be 

and  appear  before  the court  of county 

from  day  to  day  of  this  present  term  and  from  term  to  term 

hereafter,  to  be  holden  at  the court  house  in  the  city 

of  ,  and  answer  an  indictment  for  

found  against  him  by  the   grand  jury  of  the    

county court  at  their session, , 

19.  .,  and  not  depart  the  court  without  leave,  and  abide,  the 
orders  of  the  court  therein,  then  this  bond  of  recognizance 
to  be  void ;  else  to  be  and  remain  in  full  force  and  virtue. 

"And  afterwards,  to  wit,  on  the    day  of    .  .  .  . , 

19..,  the  same  being  one  of  the  term  days  of  the   

term  19 .  .    of    county    court,   the   fol- 
lowing further  proceedings  were  had  in  said  court  and  entered 
of  record,  to  wit: 
(Title) 

"And  now  come  the  people  by  the  state's  attorney,  and  it 
appearing  to  the  satisfaction  of  the  court  that  the  defendant 

entered  into  a  recognizance  on  the   day 

of   ,  19 . . ,  in  the   county   

court  in  the  penal  sum  of dollars  for  his  appearance 

before  the  said   county   court,  then 

to  answer  to  a  certain  criminal  offense,  with  which  he  then  was 
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and  still  is  charged,  to  wit,  and  not  depart  the 

court  without  leave,  and  answer  and  abide  the  orders  and 
judgment  of  the  court,  which  said  recognizance  then  and 
there  became  and  now  is' a  matter  of  record;  and  the  said 

being  now  three  times  solemnly  called,    

came  not  but  made  default ; and  it  further  appear- 
ing to  the  court  that and  are  the 

securities  for  the  defendant on  the  recognizance 

aforesaid,   and  they  being  now  three   times   solemnly   called 

to  produce  the  body  of  the  said  defendant in  open 

court,  but  they  came  not  and  failed  to  produce  the  body  of  the 
said  defendant  in  open  court: 

"Whereupon,  the  state's  attorney  prayed  a  forfeiture  of 
the  said  recognizance. 

"It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  said  recognizance  be  taken  and  held  forfeited  and  that 

judgment  of  forfeiture  be  entered  against  the  said 

as  principal  and    as  sureties,   and  that  a  scire 

facias  issue  commanding  them  to  appear  and  show  cause,  if 
any  they  have,  why  said  judgment  should  not  be  made  abso- 
lute and  execution  issue  thereon,  according  to  the  form  and 
effect  of  said  judgment  of  forfeiture." 

We   therefore    command   you,   that  you   summon   the    said 

and   that  they  and  each  of  them 

be  and  appear  before  the court  of 

county  on  the  first  day  of  the  next  term  thereof,  to  be  holden 

at  the  court  house  in  the  city  of on  the 

day  of   ,  19..;  and  that  they  then  and  there  show 

cause  if  any  they  have  why  the  aforesaid  judgment  of  for- 
feiture should  not  be  made  absolute,  and  why  execution  should 
not  issue  thereon  in  favor  of  the  people  of  the  state  of  Illinois 
according  to  the  form,  force  and  effect  of  said  recognizance. 

Witness  (clerk,  etc.)  and  seal.15 


3976  Defenses;  statute,  validity 

The  unconstitutionality  of  a  statute  under  which  the  cog- 
nizor  was  charged  cannot  be  urged  in  a  proceeding  by  scire 
facias.16 


3977  Defenses,  nul  tiel  record 

In  a  proceeding  by  scire  facias  upon  a  forfeited  recognizance, 
a  plea  of  nul  tiel  record  is  the  general  issue.17 

is  Return  same  as  summons.  17  Compton  v.  People,  86  111.  178. 

i«  People  v.  Eubright,  241  111.  604. 
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3978  Judgment  (111.) 

(Caption) 

And  now  comes  the  state's  attorney,  and  it  appearing  to 
the  satisfaction  of  the  court  that  all  of  the  defendants  herein 
have  been  regularly  served  with  scire  facias,  and  being  now 
three  times  solemnly  called,  come  not,  but  make  default. 
It  is  therefore  ordered  by  the  court  that  judgment  of  for- 
feiture heretofore  entered  in  this  cause  be  and  the  same  is 
hereby  made  absolute  for  the  full  amount  of  the  recognizance 
herein  and  all  costs;  and  that  execution  issue  therefor. 

3979  Appeal,  jurisdiction 

In  a  scire  facias  upon  a  forfeited  recognizance,  an  appeal  in 
Illinois  must  be  taken  to  the  appellate  court,  unless  the  amount 
involved  is  more  than  one  thousand  dollars.18 


FORECLOSING  MORTGAGE 

3980  Proceeding,  nature 

A  scire  facias  to  foreclose  a  mortgage  is  a  proceeding  in  rem19 
against  the  mortgaged  premises  to  foreclose  a  specific  lien,  and 
not  to  obtain  a  judgment  in  personam.20 

3981  Foreclosure 

A  mortgage  securing  an  indebtedness  which  is  payable  in  in- 
stalments cannot  be  foreclosed  by  writ  of  scire  facias  until  the 
last  instalment  has  become  due.21 

3982  Parties;  plaintiff,  nominal 

Upon  an  assignment  of  an  indebtedness  secured  by  mortgage, 
the  assignee  may  bring  scire  facias  proceedings  to  foreclose  the 
mortgage  in  the  name  of  the  mortgagee.22 

3983  Parties;  defendant,  husband  and  wife 

The  wife  of  a  mortgagor  is  a  necessary  party  to  a  scire  facias 
proceeding  to  foreclose  a  mortgage.23 

is  People  v.  Rubright,  241  111.  602.  (1860)  ;  Sec.  17,  c.  95,  Hurd's  Stat, 

is  McFadrlen    v.    Fortier,    20    111.  1909,  p.  1523. 

509,  515    (1858).  22  Camp   v.   Small,   44   111.   37,   39 

20  Woodbury   v.    Manlove,    14   111.  (1867). 

213,  216   (1852).  23  Camp  v.  Small,  44  111.  38. 

21  Osgood   v.    Stevens,    25    111.    89 


SCIRE   FACIAS  2503 

3984  Writ,  nature 

A  writ  of  scire  facias  to  foreclose  a  mortgage  is  process  and 
stands  in  the  place  of  a  declaration.24 

3895  Writ  requisites 

A  scire  facias  to  foreclose  a  mortgage,  being  process,  must 
run  in  the  name  of  the  people.25  The  writ  must  contain  every 
essential  averment  that  is  required  in  a  declaration ;  it  must 
show,  on  its  face,  a  cause  of  action  without  reference  to  the  mort- 
gage. If  the  mortgage  to  be  foreclosed  is  payable  in  instalments, 
the  writ  must  aver  the  maturity  of  the  last  instalment.26  It 
must  also  aver  the  nonpayment  of  the  mortgage.27 

3986  Writ  (111.) 

State  of  Illinois,  |  sg . 
county.  \ 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting : 

Whereas,    and  ,  by   

their  attorneys,  have  filed  in  the  clerk's  office  of  our  circuit 

court,  within  and  for  the  county  of   aforesaid, 

a  certain  deed  of  mortgage,  in  the  words  and  figures  follow- 
ing that  is  to  say  (Here  set  forth  mortgage  in  full)  ;  which 
said  deed  of  mortgage  was  duly  executed  and  acknowledged 

by   the    said  before    a    

within  and  for  the  county  of and  state  of  Illi- 
nois, on  the   clay  of    ,  19..,  and  a  certificate 

of  the  acknowledgment  thereof  was  endorsed  upon  the  said 
mortgage  deed  by  the  said in  the  words  and  fig- 
ures following,  that  is  to  say  (Here  insert  certificate  of  acknowl- 
ment)  ;  and  which  said  deed  of  mortgage  was,  on  the  day  of 

the  date  thereof  delivered  by  the  said    to  the 

said and  was  afterwards,  that  is  to  say,  on  the 

day  of  ,  19..,  duly  recorded  in  the  record- 
er's office  within  and  for  the  county  of and  state 

of  Illinois  together  with  the  certificate  of  acknowledgment 
aforesaid,  and  a  certificate  of  the  recorder  of  said  deed  and 
certificate  of  the  acknowledgment  were  then  by  the  said 
recorder  annexed  to  the  said  deed  and  certificate,  in  the  words 
and  figures  following,  that  is  to  say  (Here  insert  recorder's 
certificate  of  record). 

And  whereas,  it  appears  that  the  last  instalment  in  the  con- 

s*  Osgood  v.   Stevens,  supra;  Sec.  25  McFadden  v.  Forticr,  supra. 

43,    e.    110,    Hurd's    Stat.    1000,    p.  26  Osgood  v.   Stevens,  supra, 

1700;   McFadden  v.  Fortier,  supra.  27  Osgood  v.   Stevens,  supra. 


2504  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

dition  of  the  said  mortgage  deed  mentioned  has  long  since 

become  due  and  payable  by  the  said to  the  said 

according  to  the  terms  of  said  condition.     And 

whereas,  by  virtue  of  the  deed  of  mortgage  aforesaid,  and 
the  condition  therein  contained,  and  according  to  the  tenor 
and  effect  of  the  promissory  notes  or  obligations  in  said  con- 
dition recited,  it  appears  that  the  said  is  in- 
debted upon  the  said  mortgage  deed  to  the  said 

and  in  the  sum  of  dollars,  together 

with  interest  thereon,  at  the  rate  of per  cent  per  annum 

from  the  time  when  the  said  notes  or  obligations  became  due 
and  payable,  according  to  the  tenor  and  effect  thereof;  and 

the  said  has  wholly  failed  to  pay  the  same,  or 

any  part  thereof,  unto  the  said and , 

according  to  the  tenor  and  effect  of  said  mortgage  deed,  and 
the  notes  or  obligations  therein  recited,  although  often  re- 
quested so  to  do. 

And  whereas,  the  said   and  ,  by 

,  their  attorneys,  have  filed  in  our  said  clerk's 

office,   their  praecipe,   directing  a  writ  of  scire  facias  to  be 

issued  upon  the  said  mortgage  deed,  against  the  said , 

and   directed  to   the   sheriff   of  the   county   of    

aforesaid,  and  returnable  to  the  next  term  of  our  said  circuit 
court. 

We,  therefore,  command  you  to  summon  the  said 

if  to  be  found  in  your  county,  personally  to  be  and  appear  in 
and  before  our  circuit  court,  within  and  for  said  county  of 

,  on  the  first  day  of  the  next  term  thereof,  to 

be  holden  at  the  court  house,  in ,  the  seat  of  jus- 
tice of  said  county,  on  the   Monday  in  the  month  of 

next,  and  then  and  there  show  cause  if  any  he 

have,  why  judgment  should  not  be  rendered  against  him,  in 

favor  of  the  said    and    ,  upon  the 

mortgage  deed  aforesaid,  for  the  said  sum  of dol- 
lars, together  with  the  interest  as  aforesaid,  which  appears  to 
be  due  and  owing  from  him  to  them,  by  virtue  of  the  mort- 
gage deed  aforesaid,  and  condition  therein  contained.  And 
have  you  then  and  there  this  writ,  and  the  manner  in  which 
you  shall  have  executed  the  same. 

In  witness   whereof,    ,   clerk   of   our   said   cir- 
cuit court,  hath  hereto  subscribed  his  name,  and  affixed  the 

seal  of  said  circuit  court,  at this day  of 

,  19... 

(Seal)  ,  clerk.28 

3987  Defenses,  nature  and  scope 

In  a  scire  facias  to  foreclose  a  mortgage  the  only  defenses 

28  Woodbury  v.  Manlove,  supra. 
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permissible  are  payment,  discharge,  release  and  satisfaction,  or 
that  the  mortgage  was  never  a  valid  lien  on  the  land.  Neither 
usury  nor  non  est  factum  are  proper  defenses.29 

3988  Defenses,  consideration 

In  a  proceeding  by  scire  facias  to  foreclose  a  mortgage  the 
defense  of  want  or  failure  of  consideration  are  inadmissible.30 

3989  Defenses,  nul  tiel  record 

A  plea  of  nul  tiel  record  in  scire  facias  proceedings  to  fore- 
close a  mortgage  merely  puts  in  issue  the  execution  and  the 
registry  of  the  mortgage.31 

3990  Defenses,  set-off 

No  set-off  was  permissible  under  prior  statute  in  scire  facias 
proceedings  to  foreclose  a  mortgage.32  This  defense  is  now 
available,  in  Illinois,  under  special  statutory  provision.33 

3991  Practice 

Scire  facias  to  foreclose  a  mortgage  which  is  void  on  its  face 
should  be  quashed  on  motion.34 

3992  Demurrer,  carrying  back 

A  scire  facias  to  foreclose  a  mortgage,  standing  in  the  place  of 
a  declaration,  is  subject  to  demurrer.35  A  demurrer  should  not 
be  carried  back  to  a  writ  of  scire  facias  to  foreclose  a  mortgage 
if  the  defect  in  the  writ  as  process,  is  cured  by  appearance  and 
pleading.36 

3993  Judgment  requisites 

In  a  scire  facias  proceeding  to  foreclose  a  mortgage,  the  judg- 
ment is  in  rem  for  the  sale  of  the  mortgaged  premises  to  satisfy 
the  debt,  damages  and  cost  of  suit,  and  it  is  not  in  personam  and 
cannot  be  enforced  as  such  against  any  of  the  parties.37    A  judg- 

29  Camp    v.     Small,    44    111.     39;  34  McFadden  v.  Fortier,  supra. 
Woodbury  v.  Manlove,  14  111.  216.  35  McFadden  v.  Fortier,  supra. 

30  Woodbury  v.  Manlove,  supra.  36  McFadden    v.    Fortier,    20    111. 
si  "Woodbury  v.  Manlove,  supra.           516. 

32  Woodbury  v.  Manlove,  supra.  37  Camp  v.  Small,  44  111.  38. 

33  Sec.    20,    c.    95,    Hurd  's    Stat. 
1909,  p.  1523. 
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ment  for  the  plaintiff  should  determine  the  amount  due  on  the 
mortgage  and  it  should  direct  the  sale  of  the  mortgaged  premises 
to  satisfy  the  same  and  costs ;  which  may  be  enforced  by  special 
execution  against  the  mortgaged  property.  It  should  not  order 
a  general  execution  against  the  defendant.38 

3994  Judgment  (111.) 

(Caption) 

And  now  this  cause  coming  on  to  be  heard  upon  the  said 
issues  joined  between  the  said  plaintiffs  and  the  said  defend- 
ant, and  the  said  parties,  in  open  court,  by  agreement  waived 
a  jury  upon  the  trial  of  said  issues,  and  for  the  trial  thereof 
put  themselves  upon  the  country;  and  thereupon,  after  hear- 
ing the  evidence  in  the  said  cause,  the  said  court  finds  each 
and  every  of  the  said  issues  in  favor  of  the  said  plaintiffs; 
and  the  said  court  further  finds  that  there  is  due  upon  the 
said  mortgage  in  the  pleadings  in  said  cause  mentioned  the 
sum  of dollars  and cents.  It  is  therefore  con- 
sidered by  the  court  that  the  said  plaintiffs  have  and  recover 

of  and  from  the  said  defendant  the  said  sum  of   

dollars  and cents  together  with  their  costs  in  this, 

behalf  about  their  suit  expended,  and  that  the  said  mortgaged 

premises  lying  and  being  situated  in  the  county  of 

in  the  state  of  Illinois,  to  wit,  (Describe  premises)  containing 

acres  be  the  same  more  or  less,  be  sold  to  satisfy  this 

judgment  of  the  said  court ;  it  is  further  ordered  and 

directed  that  a  special  writ  of  fieri  facias  be  issued  on  this 

judgment  directed  to  the  sheriff  of  said county 

to  execute,  commanding  him  to  make  sale  of  the  said  premises 
above  in  this  judgment  described  to  satisfy  the  said  sum  and 
costs  above  mentioned.  And  here  the  defendant  by  his  attor- 
ney entered  his  motion  for  a  new  trial ;  which  motion  is  over- 
ruled by  the  court.     (Add  prayer  for  appeal,  if  any) 


(Caption) 

And  now  on  this  day  comes  said  plaintiff  by  

and his  attorneys,  and  also  come  said  defendants 

in  their  own  proper  persons,  and  now  is  called  up  for  hearing 
by  order  of  the  court  the  issues  in  this  cause ;  and  it  is  also 
ordered  by  the  court  that  a  jury  come  herein  for  the  trial  as 
aforesaid. 

And  thereupon  come  the  jurors  of  a  jury  of  good  and  law- 
ful men,  to  wit :  (Insert  names  of  jurors)  who  were  duly  empan- 

38  Woodbury  v.  Manlove,  supra;  21,  c.  95,  Hurd's  Stat.  1909,  p. 
Osgood  v.  Stevens,  supra;  Sees.  19,      1523. 
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eled  and  sworn  to  well  and  truly  try  the  issues  joined  between 
the  parties  and  a  true  verdict  give  according  to  the  evidence. 
And  after  hearing  the  evidence  adduced  by  the  parties, 
the  arguments  of  counsel  and  receiving  the  instructions  of 
the  court,  said  jury  retire  in  charge  of  a  sworn  officer  of 
the  court  to  deliberate  upon  their  verdict.  And  afterwards, 
said  jury  return  into  open  court  and  for  verdict  say,  We  of 
the  jury  find  the  issues  herein  joined  for  the  plaintiff  and 

find  for  said  plaintiff  in  the  sum  of and 

dollars  debt  and  assess  his  damages  to  the  sum  of 

and dollars  and cents  in  consequence  of 

the  detention  of  said  debt. 

Thereupon,  comes  said  plaintiff  by   and   

his  attorneys  on  whose  motion  it  is  ordered  by  the  court  that 
said  plaintiff  do  have  judgment  against  said  defendants  in  the 

sum  of dollars  and debt  and 

dollars  and   cents  damages  in  consequence  of  the 

detention  of  said  debt  together  with  his  costs  of  this  suit. 

It  is  therefore  considered  by  the  court  that  said  plaintiff  do 

have  and  recover  of  said  defendants  the  sum  of 

and  dollars  debt  and   and   

dollars  and   cents  damages  as  aforesaid  together 

with  his  costs  and  charges  by  him  about  his  suit  in  this  be- 
half expended,  and  that  he  do  have  special  execution  there- 
for upon  the  (Describe  the  real  estate).39 

39  Camp  v.  Small,  44  111.  37. 
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IN  GENERAL 

3995  Proceeding,  nature  and  distinction 

A  proceeding  by  special  assessment  is  a  proceeding  in  rem.1 
The  cost  of  an  improvement  to  be  paid  by  special  taxation  falls 
upon  contiguous  property  alone;  but  the  cost  to  be  paid  by 
special  assessment,  might  include  property  benefited,  although 
not  contiguous.2 

3996  Jurisdiction,  county  court 

In  special  assessment  proceedings,  the  jurisdiction  of  the 
county  court,  is  purely  statutory.  A  county  court  has  no 
jurisdiction  after  the  expiration  of  the  term  at  which  a  judg- 
ment of  confirmation  has  been  entered,  unless  jurisdiction  is 
specifically  retained  and  this  is  shown  by  the  record.3 

3997  Pleading 

The  rules  of  common  law  pleading  are  applicable  to  a  pro- 
ceeding for  the  making  of  a  local  improvement  by  special  assess- 
ment only  to  the  extent  that  there  is  an  omission  in  the  statute 
of  some  regulation  or  manner  of  proceeding.4 


i  Chicago  v.  Patridge,  248  111.  442, 
453   (1911). 

2Ziegler  v.  Chicago,  213  111.  61, 
64   (1904). 


3  Chicago  v.  Smale,  248  111.  414, 
416   (1911). 

*  Gage  v.  Chicago,  216  111.  ,107, 
111    (1905). 
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DISTRICT  OF  COLUMBIA 

3998  Law  governing 

Special  assessment  proceedings  in  the  District  of  Columbia 
are  so  simple  and  informal  that  since  the  last  act  of  April  22, 
1904,  went  into  effect  there  has  not  been  a  single  contested  case. 
These  proceedings  are  conducted  before  the  District  Commis- 
sioners. 


3999  Notice  and  return 


Book 
Folio 


Office  of  Assessor,  D.  C. 
Special  Assessment  Division 
Washington,  D.  C,  .... 


..,19, 


Lot  number  ,  square  number  

Abutting   feet  on 

is  charged  upon  the  books  of  this  office  for  special  improve- 
ments as  follows : 


For  work  done  under  Acts  of  Congress 
Approved  April  22,  1904, 

and 

feet  of  sewer all 

instalments    

Interest  at  6  per  centum  per  annum 
from    

Costs    


Total 


Dollars 


Cents 


Received  payment, 

> 

Collector  of  taxes. 


N.  B. — If  this  property  no  longer  belongs  to  you,  please 
return  this  notice  to  this  office  with  the  name  and  address 
of  the  present  owner. 
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Office  of  Assessor,  D.  C. 
Special  assessment   division 
Return  of  Service  of  Notice 
I  hereby  certify  that  the  annexed  notice  is  a  copy  of  the 

original  notice  of  special  asessment  against  lot 

number    ,   square   number    ,   assessed   in 

the  name  of  for  work  done  under  the  acts  of 

Congress  approved   and   that  said 

original  notice  was  served  by  me  on  the  day  of 

19 .  . ,  in  the  following  manner :   


Sworn  and  subscribed  before  me  this    day  of 

,  19.- 


Notary  Public. 
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ILLINOIS 

4000  Law  governing,  generally 

Except  pending  cases,  proceedings  for  the  collection  of  cer- 
tain deficiencies,  new  assessments  made  in  lieu  of  those  annulled, 
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and  certain  delinquent  instalments,  the  Special  Assessment  law 
of  1872  is  superseded  by  the  Local  Improvement  act  of  1897.5 
The  act  of  1899  is  inapplicable  to  special  assessments  by  vil- 
lages for  the  construction  of  out-let  sewers,  said  act  being  inde- 
pendent, and  not  amendatory  of  the  City  and  Village  act  of 
1872,  and  is  applicable  to  certain  cities  alone.6 

4001  Law  governing;  local  improvement  act,  validity 

The  Local  Improvement  act  in  so  far  as  it  relates  to  the  ap- 
pointment of  a  superintendent  of  special  assessments,  confers 
jurisdiction  on  the  county  court,  and  provides  for  notice  to 
property  owners,  by  mailing,  posting  and  publication  is  consti- 
tutional.7 Section  84  of  the  Local  Improvement  act  authorizing 
action  upon  and  confirmation  of,  a  special  assessment  is  con- 
stitutional.8 

4002  Law  governing;  levy  act,  validity 

Section  17a  of  the  Levee  act  provides  for  a  substantial  trial 
by  Jury  and  is  valid.9  The  method  for  ascertaining  benefits 
where  no  question  of  damages  is  involved,  and  the  requirement 
of  a  return  of  a  verdict  for  a  sum  certain,  which  requirement 
is  to  be  taken  as  directory  and  not  mandatory,  are  valid.10 
The  portion  of  section  55  of  the  Levee  act  which  creates  a  gen- 
eral lien  upon  the  property  of  a  railway  company  and  authorizes 
a  general  execution  to  issue  against  it  is  unconstitutional  and 
void;  but  this  invalidity  does  not  affect  the  rest  of  the  section.11 

4003  Resolution  of  improvement  board 

Be  it  resolved  by  the  board  of  local  improvements  of  the 

city  of    that  a  local  improvement  be,  and  the 

same  is  hereby  ordered  to  be  made  within  the  city  of , 

state  of  Illinois,   as  follows,  to  wit:  that  the  alley  between 

n  Stone   v.   Chicago,   218   111.   348,  v.   Elgin,   Joliet   &   E.   Ey.  Co.,  249 

350  (1905);  Sec.  99,  Local  Improve-  111.  260,  293    (1911). 
ment  act,  1897.  10  Spring  Creek  Drainage  District 

cBrookfield     (Village)     v.    Pabst,  v.   Elgin,   Joliet  &  E.   Ey.   Co.,   249 

235    111.    355    (1908^;    Laws,    1899,  111.    292;    Sees.    17b   and   18,   Levee 

p     96.  act;    Sec.    13,    art    2,    and    Sec.    14, 

1    TMcChesney  v.   Chicago,   226   111.  art.  11,  Const.  1870   (111.). 
238,  241   (1907).  "  Spring  Creek  Drainage  District 

s  People    v.    Cohen,    219    111.    200,  v.   Elgin,   Joliet   &   E.   Ey.   Co.,   249 

203    (1906);   Peonle  v.  Martin,  243  111.    291;     Sec.    55,    Levee    act,    as 

Hi.  284,  290    (1910).  amended  in  1909. 

9  Spring   Creek   Drainage  District 
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street  and   avenue  from  the  north  line  of 

street  to  the  south  line  of    street  be 

improved  by  curbing  with  wood  curb  spiked  to  cedar  posts, 

and  by  grading  and  paving  with  asphalt  on   inches 

of  Portland  cement  concrete,  swept  with  natural  hydraulic 
cement,  the  estimate  of  the  cost  of  such  improvement,  as 
made  by  the  engineer  of  the  board,  being  as  below  set  forth; 

and  that    the    day  of    ,   19 . . ,   at 

o'clock  A.  M.,  in  room   ,  city  hall,  be  fixed 

for  the  time  and  place  for  the  public  consideration  thereof. 

Estimate 

"Wood  curb  spiked  to  cedar  posts, lineal 

feet   at    cents    $ 

Paving  with  asphalt  on  inches  of  Port- 
land cement  concrete,  swept  with  natural  hy- 
draulic cement, square  yards  at  $ $ 


Total 


Secretary. 

4004  Engineer's  estimate 

To  the  board  of  local  improvements  of  the  city  of 

and  to  the  mayor  and  aldermen  of  the  city  of ,  in 

city  council  assembled : 

The  board  of  local  improvements  of  the  city  of , 

having  adopted  a  resolution  that  the  roadway  of    

avenue  from  the  north  line  of street,  produced  from 

the  west  to  the  northeasterly  line  of  south   avenue, 

and  also  the  roadways  of  all  intersecting  streets  and  alleys 
extended  from  the  curb  line  to  the  street  line  produced  on 

each  side  of  said avenue  between  said  points,  except 

steam  and  street  railway  rights  of  way  thereon  between  said 
points,  have  new  catch  basins  constructed,  granite  concrete 
combined  curb  and  gutter  constructed  on  cinders  graded  and 

paved  with  asphalt  on    inches  of  Portland  cement 

concrete  and  swept  with  natural  hydraulic  cement ;  and  hav- 
ing presented  to  the  city  council  of  the  city  of   a 

recommendation  that  such  local  improvement  be  made ; 

I  hereby  submit  an  estimate  of  the  cost  of  such  improve- 
ment, including  labor,  materials  and  all  other  expenses  attend- 
ing the  same,  as  provided  by  law,  viz.: 

Estimate 

Granite  concrete  combined  curb   and  gutter  on 

cinders, lineal  feet   at $ 

Paving  with  asphalt  on  inches  of  Port- 
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land  cement,  concrete,  swept  with  natural  hy- 
draulic cement,  square  yards,  at.  . . .   $ 

Adjustment  of  sewers,  catch  basins  and  manholes 

and  constructing new  catch  basins ....  $ 

Total $ . 

And  I  hereby  certify  that  in  my  opinion  the  above  esti- 
mate does  not  exceed  the  probable  cost  of  the  above  proposed 
improvement. 

Dated,  etc. 

Engineer  of  the  Board  of  Local  Improvements.12 


4005  Recommendation  by  improvement  board 

To  the  mayor  and  aldermen  of  the  city  of  ,  in  city 

council  assembled: 

We  hereby  submit  an  ordinance  for  constructing  new  catch 
basins,  constructing  a  granite  concrete  combined  curb  and 
gutter    on    cinders,    grading    and    paving    with    asphalt    on 

inches  of  Portland  cement  concrete,  swept  with 

natural    hydraulic    cement,    in    and    upon    the    roadway    of 

avenue,    from  the  north 

line  of street,  produced  from  the  west  to  the  north- 
easterly line  of  south  avenue,  and  also  in  and  upon 

the  roadways  of  all  intersecting  streets  and  alleys  extended 
from  the  curb  line  to  the  street  line  produced  on  each  side 

of  said   avenue  between  said  points,  except  steam 

and  street  railway  rights  of  way  thereon  between  said  points, 
in  the  city  of county  of  and  state  of  Illi- 
nois, together  with  an  estimate  of  the  cost  of  said  improve- 
ment, and  recommend  the  passage  of  said  ordinance,  and  the 
making  of  the  improvement  contemplated  therein. 

Dated, 

Respectfully  submitted, 


Board  of  Local  Improvements  of  the  city  of 


4006  Petition;  requisites 

It  is  not  necessary  to  allege  in  a  petition  for  the  spreading 
of  an  assessment  that  a  petition  for  the  improvement  signed  by 
a  majority  of  abutting  property  owners  was  presented  to  the 


12  Attach    certified    copy    of    im- 
provement ordinance. 
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board  of  local  improvements.13  A  copy  of  the  improvement 
ordinance  which  is  attached  to  the  petition  is  a  part  thereof.14 

4007  Petitions 

(Venue) 

To  the  honorable  county  court  of county,  Illinois : 

Your  petitioner,   the   city   of    ,   respectfully   shows 

that  heretofore,  to  wit,  on  the day  of ,  19 .  . , 

the  city  council  of  said  city  did  pass  an  ordinance  providing 

that  avenue  from  the  north  line  of street, 

produced  from  the  west  to  the  northeasterly  line  of  south 

avenue  be  improved  by  constructing  new  catch  basins 

and  a  granite  concrete  combined  curb  and  gutter,  and  by 
grading  and  paving  said  avenue  with  asphalt,  a  copy  of  which 
said  ordinance,  certified  by  the  city  clerk  under  corporate 
seal,  together  with  a  copy  of  the  recommendation  of  the  board 

of  local  improvements  of  the   city   of    and   of  the 

estimate  of  the  cost  of  the  said  improvement  as  approved  by 
the  said  council,  are  hereunto  attached  and  made  a  part  hereof. 

Your  petitioner  prays  that  steps  may  be  taken  to  levy  a 
special  assessment  for  said  improvement  in  accordance  with 
the  provisions  of  said  ordinance,  and  in  the  manner  pre- 
scribed by  law. 

City  of  

By ,  corporation  counsel 

and  attorney  for  Board  of  Local 
Improvements.1 5 

Order 
(Caption) 

The  city  of having  this  day  filed  its  petition  herein 

praying  that  steps  may  be  taken  to  levy  a  special  assessment 
for  the  above  improvement,  it  is  considered  and  ordered  by 
the  court  that  superintendent  of  special  assess- 
ments of  the  said  city  of be  and  he  is  hereby  ordered 

and  directed  to  make  a  true  and  impartial  assessment  of  the 

cost  of  the  said  improvement  upon  the  said  city  of   

and  the  property  specially  benefited  by  such  improvement 
and  return  the  same  to  this  court. 

New  assessment 

(Caption) 

To  the  honorable,  the  county  court  of county,  Illinois : 

Your  petitioner,  the  city  of ,  respectfully  shows: 

That  heretofore  on,  to  wit,  the   day  of   , 

19 .  . ,  the  city  council  passed  an  ordinance  providing  for  the 

13  Richards  v.  Jerseyville,  214  111.  is  Attach  copy  of  recommendation 

67,  68,  69    (1905).  by  improvement  board  and  copy  of 

!•*  Marengo  v.  Eichler,  245  111.  47,  engineer 's  estimate. 
50  (1910). 
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improvement   of    avenue,    from    the    north   line    of 

avenue  to  the  south  line  of boulevard, 

which  said  ordinance  is  made  apart  hereof  as  exhibit  "A;" 

that  thereafter,  a  petition  was  duly  filed  in   court, 

alleging  among  other  things,  the  passage  of  said  ordinance, 
and  praying  that  steps  may  be  taken  to  levy  a  special  assess- 
ment; that  certain  proceedings  were  thereupon  had  in  said 
cause  and  judgment  of  confirmation  was  duly  entered  in  said 
proceeding,  all  of  which  are  shown  by  the  records  of  this 
court;  that  thereafter,  the  supreme  court  of  the  state  of  Illi- 
nois and  the  county  court  of   county  set  aside  the 

judgment  of  confirmation  heretofore  enteerd  against  certain 
tracts,   pieces  and  parcels  of  land  in  said  proceedings  and 

declared  the  ordinance  defective ;  that  on,  to  wit,  the 

day  of   19 . . ,  a  supplemental  petition  was  filed  in 

said  cause  praying  that  a  new  assessment  be  levied  for  the 
unpaid  balance  of  the  cost  of  the  improvement  aforesaid; 
that  said  supplemental  petition,  among  other  things,  alleged 
that  an  ordinance  had  been  passed  by  the  city  council  of  the 

city  of   providing  for  the  said  improvement :  that 

upon  the  trial  of  said  supplemental  assessment  the  court  held 
that  as  to  certain  property,  the  petitioner  should  bring  pro- 
ceedings under  the  Cities  and  Villages  act  of  1872,  and  there- 
fore dismissed  the  said  supplemental  proceeding  as  to  the 
said  property. 

That  thereafter  on,  to  wit,  the   day  of   , 

19. .,  the  city  council  of  the  city  of passed  an  ordi- 
nance providing  for  a  new  assessment  to  pay  the  unpaid 
balance  of  the  cost  of  the  improvement  aforesaid,  a  certified 
copy  of  said  ordinance  being  hereto  attached  and  made  a 
part  hereof  as  exhibit  "B." 

Your  petitioner  therefore  prays  that  steps  may  be  taken 
to  levy  a  special  assessment  for  the  said  improvement  in 
accordance  with  the  provisions  of  said  ordinance  above  men- 
tioned, and  in  the  manner  prescribed  by  law. 

City  of   

By,  etc.. 

Supplemental  assessment 

(Caption) 

In  the  matter  of  the  city  of for  the  ascertainment 

of  the  just  compensation  to  be  made  for  private  property  to 

be  taken  or  damaged  for  opening    avenue  from 

to street. 

To  the court  of county,  your  petitioner, 

the  city  of ,  respectfully  showeth  that  heretofore,  to 

wit,  on  the    day  of   ,  19 . . ,  your  petitioner 

filed  in  this  honorable  court  its  petition  in  the  above  entitled 
cause,  praying  for  the  ascertainment  of  the  just  compensa- 
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tion  to  be  made  for  private  property  to  be  taken  or  damaged 

for   opening    avenue   from    to    

street. 

And  that  such  other  and  further  proceedings  were  had  in 

said  cause  that  afterwards,  to  wit,  on  the   day  of 

,  19 . . ,  and day  of ,  19 . . ,  the  same 

being  judicial  days  of  the term,  19.  .,  of  this  honor- 
able court,  the  court  entered  a  judgment  in  said  cause 
adjudging  that  the  amounts  of  money  in  said  judgment  men- 
tioned were  and  each  of  them  was  a  just  compensation  to  the 
owners  respectively  of  the  lots,  blocks,  tracts  and  parcels  of 
land  and  property  in  said  judgment  mentioned  and  described ; 
and  which  lots,  blocks,  tracts  and  parcels  of  land  and  property 
were  all  the  lots,  blocks,  tracts  and  parcels  of  land  and  property 
to  be  taken  or  damaged  for  the  improvement,  the  aggre- 
gate  amount   of  said  judgment   being  the   sum  of    

dollars. 

The  premises  considered,  the  petitioner  prays  this  honor- 
able court  to  cause  an  assessment  to  be  made  to  raise  the 
amount    necessary    to    pay    the    compensation    and    damages 

awarded  as  aforesaid,   to  wit,  the   sum  of    dollars 

together  with  the  costs  of  the  proceedings  herein,  to  appoint 
commissioners  to  make  the  said  assessment  in  accordance  with 
the  statute  in  such  case  made  and  provided,  and  to  ascertain 
as  nearly  as  may  be  the  costs  herein  incurred  to  the  time  of 
the  appointment  of  said  commissioners,  including  therein  the 
probable  further  costs  to  be  herein  incurred,  and  also  the 
estimated  cost  of  making  and  collecting  the  said  assessment; 
and  for  such  other  and  further  relief  as  to  the  court  may 
seem  meet,  and  the  nature  of  the  case  may  require. 


Corporation  counsel. 
Order 


(Caption) 

In  the  matter  of  the  supplemental  petition  of  the  city  of 

,  for  an  assessment   to  raise   the   amount  necessary 

to   pay  the   compensation   and   damages   heretofore   awarded 

for  property  to  be  taken  or  damaged  for  opening   

avenue  from   to   street. 

This  day  comes  the  petitioner,  the  city  of ,  by 

,   its   attorney,    and   moves   the   court   that   the 

prayer  of  the  supplemental  petition  filed  herein  be  granted. 

And  it  appearing  to  the  court  that  the  aggregate  amount 
of  the  compensation  heretofore  awarded  for  property  tak«n 
or  damaged  for  the  following  described  improvement,  to  wit: 

the  opening  of  avenue  from   to   

street,  in  the   city  of    ,    county,    , 

is  the  sum  of ($ )  dollars ;  that  the  costs  of  the 
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proceedings  to  the  present  time  are  ($ )  dol- 
lars, and  that  the  probable  further  costs  to  be  herein  incurred, 
including  therein  the  estimated  costs  of  making  and  collect- 
ing the   assessment  herein  ordered,   are    ($ ) 

dollars;   the  total  amount   of  compensation  and  costs  being 

the  sum  of ($ )  dollars ;  therefore,  it  is  hereby 

ordered  that   , and   be,  and  they 

are  hereby  appointed  commissioners  to  make  a  special  assess- 
ment of  benefits  to  raise  the  amount  necessary  to  pay  the 
compensation   for   property   taken   or   damaged   as   aforesaid 

by  said  improvement,  and  said  cost,  to  wit,  the  sum  of 

($ )  dollars.    And  they  are  hereby  ordered  and  directed 

to  apportion  said  last  mentioned  sum  of  money  as  provided 
by  law. 


4008  Assessment  roll 

Made  by    ,  superintendent  of  special  assessments 

of  the  city  of    ,   appointed   by  the  county  court   of 

county  to  make  a  true  and  impartial  assessment  of 

the  cost  of  constructing  new  catch  basins  and  a  granite  com- 
bined curb  and  gutter,  and  of  grading  and  paving  with  asphalt 
avenue  from  the  north  line  of street  pro- 
duced from  the  west  to  the  northeasterly  line  of  south 

avenue  in  the  city  of ,  county  of and  state 

of  Illinois,  in  accordance  with  the  ordinance  recommended 
and  the  estimate  of  the  engineer  of  the  board  of  local  improve- 
ments, passed  and  approved  by  the  city  council  of  the  city 

of on ,  19.  .,  recited  in  the  petition  of  the 

city  of ,  docket  No of  said  court,  upon  the 

city  of and  the  property  benefited  by  such  improve- 
ment, together  with  a  list  of  all  lots,  blocks,  tracts  and  parcels 
of  land  assessed  for  the  proposed  improvement,  and  the  amount 
assessed  against  each : 


Name  of  person  who  paid  taxes  during 
the  last  preceding  calendar  year 


Residence 


Part  of  lot 
or  land 
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Sub-lot 

Lot 

Block 

1st  Instalment 

Dollars 

cents 

Assessment 

Dollars 

Cents 

Proportion  of  the  total  cost  of  the 
improvement  which   is  estimated   will 
be  of  benefit  to  the  property  to  be  ben- 
efited by  said  improvement,  and  appor- 
tioned to  and  assessed  upon  such  prop- 
erty. 

Proportion  of  the  total  cost  of  the 
improvement  which  will  be  of  benefit 
to  the  public,  and  assessed  to  the  city 
of 

Dated,  etc. 


Total  cost  of  the  improvement, 


Superintendent  of  special  assessments 
of  the  city  of 


Commissioners'  oath  for  street  improvements 

(Venue) 

We,  the  undersigned,  commissioners  appointed  by  the 
county  court  of county  to  assess  the  amount  neces- 
sary to  pay  the  compensation  and  damages  heretofore  awarded 
by  said  court  for  property  taken   or  damaged  for  opening 

avenue  from   street  to   street,  in 

the  city  of ,  county  of and  state  of  Illinois, 

and  the  costs  of  the  proceedings  in  respect  to  said  improve- 
ment, do  solemnly  swear  that  we  will  a  true  and  impartial 
assessment  make  of  the  costs  of  said  improvement,  upon  the 
city  of ,  and  the  property  benefited  by  such  improve- 
ment, to  the  best  of  our  ability,  and  according  to  law. 


Commissioners 


Subscribed,  etc. 
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Assessment  roll  made  by  the  commissioners  appointed  by  the 
county  court  of county,  to  assess  the  amount  neces- 
sary to  pay  the  compensation  and  damages,  heretofore  awarded 
by  said  court  for  property  taken  or  damaged  for  opening 

avenue  from  street  to   street,  in 

the  city  of ,  county  of and  state  of  Illinois, 

and  the  costs  of  the  proceedings  in  respect  to  said  improve- 
ment, showing  a  description  of  real  estate  deemed  by  said 
commissioners  specially  benefited  by  said  contemplated 
improvement,  and  also  showing  a  description  of  each  lot,  block, 
tract  or  parcel  of  land,  and  the  amount  assessed  by  said  com- 
missioners as  special  benefits  thereto,  the  names  of  the  respect- 
ive owners  thereof,  so  far  as  known,  and  the  amount  found 
by  said  commissioners  as  public  benefit  and  assessed  to  said 
city  of : 


Name  of  owner 

Part  of  lot  or  land 

Sub-lot 

Lot 

Block              Assessment 

Proportion  of  the  total  cost  of  the  improve- 
ment which  is  estimated  will  be  of  benefit  to 
the  property  to  be  benefited  by  said  improve- 
ment, and  apportioned  to  and  assessed  upon 
such  property. 

Proportion  of  the  total  cost  of  the  improve- 
ment which  will  be  of  benefit  to  the  public,  and 
assessed  to  the  city  of 

Total  cost  of  the  improvement 


4009  Completion  of  assessment,  certificate 

The  undersigned,  appointed  by  the  county  court  of 

county  to  make  a  true  and  impartial  assessment  of  the  cost 
of  constructing  new  catch  basins  and  a  granite  concrete  com- 
bined   curb   and,  gutter,    and    of   grading    and   paving   with 

asphalt avenue  from  the  north  line  of 

street  produced  from  the  west  to  the  northeasterly  line  of 

south avenue  in  the  city  of ,  county  of 

and  state  of  Illinois,  in  accordance  with  a  recommendation 
and  an  estimate  of  the  engineer  of  the  board  of  local  improve- 
ments submitted  by  the  board  of  local  improvements  and  passed 

and  approved  by  the  city  council  of  the  city  of on 

,  19. .,  recited  in  the  petition  of  the  city  of , 
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docket  No of  said  court,  upon  the  city  of 

and  the  property  benefited  thereby,  hereby  certifies  that  he 
has  completed  foregoing  assessment  roll  showing  a  list  of  all 
the  lots,  blocks,  tracts  and  parcels  of  land  assessed  for  the 
proposed,  improvement,  the  amounts  assessed  against  each, 
the  name  of  the  person  who  paid  the  taxes  on  each  of  such 
parcel  during  the  last  preceding  calendar  year  in  which  the 
taxes  were  paid  thereon,  as  ascertained  upon  investigation  by 
me,  the  residence  of  the  person  so  paying  the  taxes  on  each 
of  such  parcel  so  far  as  the  same  can,  on  diligent  inquiry  be 
found,  and  the  amount  of  each  instalment  of  such  assessment; 
that  he  did  estimate  what  proportion  of  the  total  costs  of  said 
improvement  will  be  of  benefit  to  the  public,  and  what  pro- 
portion thereof  will  be  of  benefit  to  the  property  to  be  bene- 
fited, and  did  apportion  the  same  between  the  city  of 

and  such  property  so  that  each  shall  bear  its  relative  equitable 
portion. 

The  amount  so  estimated  and  apportioned  to  said  city  as 

public  benefits  being  the  sum  of dollars  and  the 

amount  so  estimated  and  apportioned  to  property  to  be  bene- 
fited being  the  sum  of    dollars ;  and  having  found 

said  amounts,  he  did  apportion  and  assess  the  amount  so  found 
to  be  of  benefit  to  the  property,  upon  the  several  lots,  blocks, 
tracts  and  parcels  of  land,  in  the  proportion  in  which  they 
will  be  severally  benefited  by  said  improvement. 

Dated,  etc. 


Superintendent  of  special  assessments  of 
the  city  of   

b 

The  undersigned,   commissioners,  appointed  by  the  county 

court  of  county,  to  assess  the  amount  necessary  to 

pay  the   compensation  and  damages  heretofore   awarded  by 

said  court,  for  property  taken  or  damaged  for  opening 

avenue  from street  to street,  in  the  city  of 

,  county  of and  state  of  Illinois,  and  the  costs 

of  the  proceedings  in  respect  to  said  improvement,  do  hereby 
certify  that  they  have  completed  the  foregoing  assessment  roll, 
showing  a  description  of  the  real  estate  by  them  deemed  bene- 
fited by  said  contemplated  improvement;  also  showing  a  de- 
scription of  each  lot,  block,  tract  or  parcel  of  land,  and  the 
amount  assessed  by  them  as  special  benefits  thereto,  the  names 
of  the  respective  owners  thereof  so  far  as  known,  and  the 
amount  found  by  said  commissioners  as  public  benefit,  and 

assessed  to  said  city  of That  before  proceeding  to  make 

said  assessment,  they  were  duly  qualified  before  entering  upon 
their  duties,  as  appears  by  the  oath  hereunto  attached;  that 
they  examined  the  locality  where  the  said  improvement  is  pro- 
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posed  to  be  made  and  the  lots,  blocks,  tracts  and  parcels  of 
land  which  will  be  specially  benefited  thereby,  and  did  esti- 
mate what  proportion  of  the  total  costs  of  said  improvement 
will  be  of  benefit  to  the  public,  and  what  proportion  thereof 
will  be  of  benefit  to  the  property  to  be  benefited,  and  did 

apportion  the  same  between  the  city  of and  such 

property  so  that  each  shall  bear  its  relative  equitable  portion ; 
the  amounts  so  estimated  and  apportioned  to  said  city  being 

the  sum  of   dollars,  and  the  amount  so  estimated 

and  apportioned  to  property  to  be  benefited  being  the  sum  of 

dollars.     That,  having  found  said  amounts,  they  did 

apportion  and  assess  the  amount  so  found  to  be  of  benefit  to 
the  property,  upon  the  several  lots,  blocks,  tracts  and  parcels 
of  land,  in  the  proportion  in  which  they  will  be  severally 
benefited  by  said  improvement.  And  that  no  lot,  block,  tract 
or  parcel  of  land  has  been  assessed  a  greater  amount  than  it 
will  be  actually  benefited  by  said  improvement. 

Dated,  etc. 
Commissioners    appointed    by    the   f 

county  court  of   county  -I 

to  make  said  assessment.  [ 

4010  Assessment  just  and  equal  to  benefits,  affidavit 

(Venue) 

being  first  duly  sworn  on  oath  says  that  he 

was  heretofore  appointed  and  directed  by  the  county  court  of 

county  to  make  a  true  and  impartial  assessment 

of  the  cost  of  the  said  improvement  upon  the  city  of 

and  the  property  benefited  by  such  improvement;  that  he 
verily  believes  that  the  amounts  assessed  against  the  city  of- 
for  public  benefits  and  against  each  parcel  of  prop- 
erty assessed  in  the  assessment  roll  by  him  made  in  pursuance 
thereof  and  attached  hereto,  are  just  and  equitable  and  do 
not  exceed  the  benefit  which  will  in  each  case  be  derived  from 
said  improvement;  and  that  no  lot,  block,  tract  or  parcel  of 
land  has  been  assessed  in  said  assessment  for  said  improvement 
more  than  its  proportionate  share  of  the  cost  of  said  improve- 
ment. 


Superintendent  of  special  assess- 
ment of  the  city  of 

Subscribed,  etc. 

4011  Examination  of  collector's  books,  affidavit 

(Caption) 
16  This  affiant ,  being  first  duly  sworn  on  oath 

18  In  a  special  assessment  proceed-       property,    the    affidavit    of    the    ex- 
ing   involving   no    condemnation    of       amination   of    the   collector's  books 
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says  that  at  the  request  and  under  the  direction  of  the  super- 
intendent of  special  assessments  he  has  made  a  careful  exam- 
ination of  the  books  of  the  collector  of  the  said  county  show- 
ing the  payments  of  general  taxes  during  the  last  preceding 
year  in  which  the  taxes  were  paid  thereon,  to  ascertain  the 
person  or  persons  who  last  paid  the  taxes  on  the  respective 
parcels  of  land  assessed  and  described  in  the  assessment  roll 
and  report  filed  herein;  that  he  has  made  a  diligent  search 
for  the  residence  of  such  person  or  persons,  and  that  the  said 
assessment  roll  and  report  correctly  states  the  names  of  such 
person  or  persons  and  their  residence  as  so  ascertained  by 
this  affiant. 


Subscribed,  etc. 


4012  Order  for  objections 

(Caption) 

Now  comes  the  petitioner  herein,  by  its  attorney,  and  shows 
to  the  court  that  the  commissioners  heretofore  appointed  by 
this  court  to  assess  the  cost  of  the  improvement  herein,  have 

on  ■ ; day  of ,  19 . . ,  filed  their  assessment  roll 

herein;  and  on  motion  of  the  said  petitioner,  it  is  considered 
and  ordered  by  the  court  that  all  persons  desiring  to  object 
to  the  said  assessment  do  file  their  objections,  in  writing,  with 

the  clerk  of  this  court,  on  or  before at 

A.  M. 

4013  Mailing  notices;  affidavit,  nature 

The  affidavit  or  proof  of  mailing  notice  of  the  application  for 
the  confirmation  of  a  special  assessment  is  in  the  nature  of  proc- 
ess and  is  equivalent  to  an  officer's  return  of  summons.17 

4014  Mailing  notices,  affidavits 

(Caption) 

This  affiant ,  being  first  duly  sworn,  upon  oath  says 

that  he  did  cause  to  be  sent  by  mail,  prepaying  the  postage 

thereon,  on  the day  of ,  19 . . ,  to  each  person 

paying  the  taxes  on  the  respective  lots,  blocks,  tracts  and  par- 
cels of  land  assessed  for  the  proposed  improvement  aforesaid, 
during  the  last  preceding  year  in  which  taxes  were  paid, 
addressed  to  such  person  at  his  residence  as  shown  in  the 

may  be  made  by  the  officer  making  24,  Hurd's  Revised  Statute.     Lingle 

the  return,  or  by  any  person  under  v.  West  Chicago  Park  Commissioners, 

his   direction,   although   not   an   em-  222  111.  384,  389  (1906). 
ployee  in  his  office.     In  such  cases,  17  People  v.  Sargent,  252  111.  104, 

the  affidavit  is  controlled  by  section  106  (1911);  Sec.  41,  Local  Improve- 

547  and  not  by  section  525,  chapter  ment  act. 
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assessment  roll  filed  herein,  or  if  such  residence  is  not  shown 
therein,  then  to  such  person  so  paying  the  taxes  directed  gen- 
erally to  the  city  of  ,  a  notice  of  which  the  follow- 
ing is  a  substantial  copy:     (Insert  notice). 


Subscribed,  etc.. 

Notice 

Docket  No 

You  are  hereby  notified  that  on  the day  of , 

19.  .,  the  city  of filed  a  petition  in  the  office  of 

the  county  court  of   county,  praying  that  steps  be 

taken  for  levying  a  special  assessment  for  the  cost  of  curb- 
ing, grading  and  paving  with  asphalt   avenue  from 

street  to  south avenue,  the  total  cost  of  said 

improvement  being  the  sum  of dollars,  and  the  total 

amount  assessed  as  benefits  to  the  public  therein  being  the 
sum  of dollars ;  which  said  proceeding  is  now  pend- 
ing. That  an  assessment  roll  was  filed  in  said  proceeding  in 
the  office  of  the  clerk  of  said  court  on  the day  of 

,19.. 

Your  property  is  assessed  therein  as  follows :  (Show  descrip- 
tion and  amount  of  assessment.     Payable  in   annual 

instalments  with  interest  on  each  of  said  instalments  at  the 
rate  of per  cent  per  annum). 

Application  will  be  made  to  the  said  county  court  for  con- 
firmation of  the  said  assessment  on  the day  of , 

19..,  at   o'clock   ..   M.,  or  as  soon  thereafter  as  the 

business  of  the  court  will  permit. 

Dated,  etc. 


Superintendent  of  special  assess- 
ments of  the  city  of 


b 

State    of   Illinois,) 

county.  \  ss* 

,  being  first  duly  sworn  on  oath  deposes  and 

says  that  at  the  request  and  under  the  direction  of  the  super- 
intendent of  special  assessments,  he  did  cause  to  be  sent  by 

mail  on  the day  of ,  19.  .,  postpaid,  to  each 

person  who  paid  the  taxes  on  the  respective  lots,  pieces  and 
parcels  of  land  fronting  on  the  improvement  provided  for 
herein,  for  the  year  preceding  the  passage  of  the  ordinance 
herein,  where  they  could  be  found  in  said  county,  and  to  each 
occupant  thereof,  a  notice  of  the  passage  of  the  said  ordinance, 
a  substantial  copy  of  the  said  notice  being  as  follows: 
"Mr.   (Here  name  was  given) 
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You  are  hereby  notified  that  the  city  council  of  the  city  of 
(Name),  did  on  the  (Here  date  of  passage  of  ordinance  was 
given),  pass  an  ordinance  that  a  sidewalk  be  built  on  (Here  a 
description  of  the  nature  of  the  improvement  was  given).  The 
owner  of  any  lot  or  piece  of  land  fronting  on  such  sidewalk  is 
allowed  forty  days  after  the  time  at  which  said  ordinance  shall 
take  effect  in  which  to  built  (in  conformity  to  the  requirements 
of  said  ordinance)  such  sidewalk  opposite  to  his  land  and 
thereby  relieve  the  same  from  assessment. 

Dated,  etc.     (Here  date  was  given). 

Secretary  of  the  board  of  local  improve- 
ments of  the  city  of " 

Subscribed,  etc.18 

4015  Posting  notices,  affidavit 

(Venue) 

This  affiant ,  being  duly  sworn  upon  oath  says 

that  on  the day  of ,  19. .,  he  posted  notices 

of  which  the  following  is  a  copy:  (As  per  attached  "Special 
Assessment  Notice,"  which  is  made  a  part  hereof). 

As  follows,  to  wit :  by  securely  affixing  the  same ;  one  to  the 

building  northwest  corner  of avenue  and  south 

avenue ;  one  to  the  pole  east  side  of avenue  north  of 

street;  one  to  the  pole  northwest  corner  of 

avenue  and street ;  and  one  to  the  building  southeast 

corner  of avenue  and street.     Each  of  said 

four  places  are  in  the  neighborhood  of  said  improvement  and 
on  public  places  in  the  city  of ,  Illinois. 


Subscribed,  etc. 

Special   assessment  notice 

Notice  is  hereby  given  to  all  persons  interested  that  the 

city  council  of  the  city  of having  ordered  that  . . 

avenue  from  the  north  line  of street,  produced  from 

the  west  to  the  northeasterly  line  of  south   avenue 

be  improved  by  constructing  new  catch  basins  and  a  granite 
concrete  combined  curb  and  gutter,  and  by  grading  and  pav- 
ing said  avenue  with  asphalt,  the  ordinance  for  the  same  being 
on  file  in  the  office  of  the  city  clerk  of  said  city,  and  the  said 

city  having  applied  to  the  county  court  of county, 

Illinois,  for  an  assessment  of  the  cost  of  said  improvement 
according  to  the  benefits,  and  an  assessment  thereof  having 
been  made  and  returned  to  said  court   (docket  No.   ..),  the 

is  Gage  v.   Chicago,   223   111.   602 
(1906J. 
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final  hearing  thereon  will  be  held  on  the  ....  day  of , 

19 . . ,  or  as  soon  thereafter  as  the  business  of  the  court  will 
permit. 

All  persons  desiring  may  file  objection  in  said  court  before 
said  day,  and  may  appear  on  the  hearing  and  make  their 
defense. 

Said  ordinance  provides  for  the  collection  of  said  assess- 
ment in  annual  instalments  with  annual  interest  at  the  rate 
of  ....  percentum  per  annum. 

Dated,  etc. 


Superintendent  of  special  assess- 
ments of  the  city  of  

MICHIGAN 


4016  Certificate 


State  of  Michigan,)  oc 

City  of  jSS* 

To  the  council  of  the  city  of  : 

We  hereby  certify  and  report  that  the  foregoing  is  the  spe- 
cial assessment  roll,  and  the  assessment  made  by  us  pursu- 
ant to  a  resolution  of  the  council  of  said  city,  adopted  (Give 
date),  for  the  purpose  of  paying  that  part  of  the  cost  which 
the  council  decided  should  be  paid  and  borne  by  special  as- 
sessment for  the  (Insert  the  object  of  the  assessment)  ;  that 
in  making  such  assessment  we  have,  as  near  as  may  be,  and 
according  to  our  best  judgment  conformed  in  all  things  to 
the  directions  contained  in  the  resolution  of  the  council  here- 
inbefore referred  to,  and  the  charter  of  the  city  relating  to 
such  assessments. 

Dated,  etc. 


Board  of  assessors.19 
4017  Notice 

To  (Insert  the  names  of  the  persons  against  whom  the  as- 
sessment appears),  and  to  all  other  persons  interested,  take 
notice : 

That  the  roll  of  the  special  assessment  heretofore  made  by 
the  board  of  assessors  for  the  purpose  of  defraying  that  part 
of  the  cost  which  the  council  decided  should  be  paid  and 
borne  by  special  assessment  for  the  (Insert  the  object  of  the 
assessment  and  the  locality  of  the  proposed  improvement  in 
general  terms)  is  now  on  file  in  my  office  for  public  inspec- 
tion. 

is  (3200),  C.  L.  1897. 
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Notice  is  also  hereby  given  that  the  council  and  board  of 

assessors  of  the  city  of will  meet  at  the  council 

room  in  said  city  on  (Insert  the  date  fixed  upon)  to  review 
said  assessment,  at  which  time  and  place  opportunity  will 
be  given  all  persons  interested  to  be  heard. 

Dated,  etc. 

City  Clerk.20 

^-o  «_     x.  VIRGINIA 

4018  Practice 

The  construction  and  the  paving  of  a  sidewalk  may  origi- 
nate upon  petition  of  a  property  owner  interested  therein  or 
upon  the  recommendation  of  a  member  of  the  council.  Upon 
this  petition  a  notice  of  allegations  issues  from  the 
engineer's  office  to  all  the  property  owners  interested  for 
each  owner  to  appear  before  the  committee  on  streets  and 
object,  if  he  so  chooses.  The  committee  on  streets  then  acts 
upon  the  allegations  and  makes  its  recommendation  to  the 
council.  After  the  council  have  acted  upon  the  recommenda- 
tion of  the  committee  on  streets  the  recommendation  is  re- 
turned to  the  committee  to  proceed  with  the  work,  if  so  or- 
dered. A  report  of  the  work  is  then  made  by  the  city  engineer 
to  the  special  assessment  clerk  who  notifies  the  property  own- 
ers regarding  the  costs  of  the  improvement.  An  owner  has  a 
right,  at  this  time,  to  complain  to  the  committee  on  streets  of 
the  costs  that  are  assessed  against  him. 

4019  Report  of  engineer 

City  Engineer's   Office, 

_  ,  Va., ,19.. 

To Clerk  of  special  assessments : 

Sir :  In  pursuance  of  an  ordinance  of  the  city  of , 

approved ,  19.  .,  I  hereby  report  that  work,  in  the 

aggregate  abutting feet,  and  at  a  total  expense  of 

$ ,  has  been  done  by  the  city  of ,  under 

a  resolution  of  the  city  council  approved ,  19 . . ,  at 

the  expense  of  property  owners,  as  follows: 


Owner's 
name 

Location 

Kind  of 
work 

How 

abuts, 

front  or 

Side 

Distance 
abuts 

Square 
yards 

Cost 

Respectfully  reported, 
20  (3203),  C.  L.  1897. 


City  Engineer. 
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4020  Notice  of  allegations 


City  Engineer's  Office, 
,  Va, ,19 


To = 

You  will  take  notice  that  the  committee  on  streets  of  the 

city  council  have  had  referred  to  them  for  consideration 

at  the  cost  of  the  owners  of  property  abutting  said 

The  said  committee  will,  at  its  meeting  to  be  held  in  its  com- 
mittee room,  in  the  city  hall  of  said  city,  on  the. day 

of ,  19. .,  at  the  hour  of M.,  take  into  con- 
sideration and  determine  the  propriety  of  making  the  pro- 
posed improvements,  and  if  so,  what  proportion  should  be 
assessed  against  the  abutting  landowners.  And  you  are  hereby 
notified  to  appear  at  the  place  and  time  aforesaid,  if  you  wish 
to  be  heard,  either  in  favor  of  or  in  opposition  to  the  proposed 
improvement.  And  if  for  any  cause  the  said  hearing  is  not 
commenced,  or  if  commenced,  not  completed,  the  same  shall 
then  and  there  stand  adjourned  without  a  motion  or  order  to 
that  effect  to  the  next  regular  meeting  of  said  committee  at 
the  same  place,  unless  said  committee  shall  then  and  there 
expressly  adjourn  said  hearing  to  some  other  time  and  place, 
and  at  such  regular  meeting  or  at  such  time  as  such  hearing 
may  be  adjourned  to,  as  the  case  may  be,  you  are  notified  to 
attend,  when  and  where  you  may  be  heard  if  you  so  desire. 

Chairman  committee  on  streets. 

By  v. 

Clerk  of  Committee. 

of ,  to  wit : 

This  day    personally  appeared  before  me,  _  a 

notary  public  for  the  city  aforesaid,  in  the  state  of  Virginia, 
and  made  oath  before  me  in  my  city  aforesaid,  that  he  deliv- 
ered a  true  copy  of  the  foregoing  notice  to    

on  the day  of ...,  19.  .,  in  the  city  of , 

Virginia. 

Given  under  my  hand  this   day  of  ,  19 . . 

Notary  Public. 


4021  Record 

Work  proposed 


Owner 

Location 

of 
property 

To  whom 

notice 
delivered 

Where 

notice 

delivered 

Favor  of 

Opposed 
to 

Absent 
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APPEARANCE  AND  MOTIONS 

4022  Motion  to  dismiss,  waiver 

A  motion  to  dismiss  a  confirmation  petition  for  lack  of  proper 
copies  of  the  improvement  ordinance,  etc.,  should  be  made  on 
or  before  the  appearance  day;  or  it  will  be  considered  as  hav- 
ing been  waived.21  A  motion  to  dismiss  a  petition  for  con- 
firmation of  a  special  assessment  may  be  oral.22 

4023  Motion  to  cancel 

(Caption) 

Now  comes ,  by ,  his  attorneys,  as 

the  owner  of  lots    (Describe  property)    as  the   same  is  now 

known,  but  formerly  described  as  separate  parcels  of 

part    of    (Describe   property),    as   hereinafter   specified,    and 
moves  the  court  to  cancel  and  annul  the  assessment  roll  filed 

,  19. .,  in  the  above  entitled  proceedings  for  the 

following  reasons : 

1,  One  of  the  commissioners,  T,  was  ineligible  to  be  ap- 
pointed or  act  as  commissioner  because  he  was  one  of  the 
commissioners  who  spread  the  second  assessment  roll  herein, 
which  was  set  aside  by  the  court.  • 

2,  Because  the  amount  assessed  upon  the  property  in  the  roll 
includes  items  for  the  costs  and  expenses  of  the  first  assess- 
ment roll  and  the  second  assessment  roll  in  said  cause,  both 
of  which  were  canceled  and  set  aside  because  the  same  were 
illegally  assessed. 

3,  The  proceedings,  verdicts  and  judgments  of  condemna- 
tion were  illegal  and  void  for  the  reason  that  the  ordinance 
under  which  the  improvement  was  made  required  only  the 

opening  of by  condemning  the  east feet  of  lot 

,  and  not  the  east feet  of  the  south feet 

of  lots and and  the  east feet  of  the  north 

feet  of  said  lots and 

4,  The  assessment  is  unequal  and  illegal  because  property 
which  should  have  been  assessed  is  omitted  from  the  roll. 

5,  The  assessment  is  illegal  because  no  portion  of  the  cost 
of  said  improvement  which  is  of  benefit  to  the  public  has  been 
assessed  to  the  city  of 

6,  The  assessment  is  made  for  largely  more  than  the  actual 
cost  of  the  improvement  and  the  making  and  levying  the 
assessment  therefor. 

7,  This  objector,  who  is  the  owner  of  the  separate  parcels 
described  as  (Describe  property)  has  been,  by  virtue  of  said 
assessment,  deprived  of  his  property  without  due  process  of 

2i  Marengo  v.  Eichler,  245  111.  49;  22  Highland  Park  v.  McMullin,  249 

Sec.  37,  Local  Improvement  act.  111.  568,  570   (1911). 
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law  and  deprived  of  the  equal  protection  of  law  in  contraven- 
tion of  the  14th  Amendment  of  the  Constitution  of  the  United 
States,  and  in  contravention  of  Section  2,  Article  2  of  the  Bill 
of  Rights,  and  Section  13,  and  Section  14,  and  Section  19, 
thereof,  of  the  Constitution  of  the  state. 

8,  The  assessment  was  not  spread  upon  the  parcels  of  land  as 
they  existed  and  were  sub-divided  and  owned  at  the  time  the 
improvement  was  made. 

9,  The  assessment  should  have  been  spread,  in  accordance 
with  the  order  of  this  court  as  determined  upon  the  hearing 

at  which  the  first  assessment  roll  was  annulled,  upon  the 

parcels  of  lots  and  of  's  subdivision  as 

follows:     (Enumerate  items  of  property). 

10,  For  each  of  the  reasons  set  forth  in  the  objections  filed 
herein  on  behalf  of  the  said 


Attorney  for 

4024  Appearance 

(Caption) 

Please  enter  our  appearance  as  counsel  for   , 

described  in  the  assessment  roll,  filed   ,  19. .,  as 


(Signatures) 
OBJECTIONS  GENERALLY 

4025  Objections,  nature 

The  objections  to  the  confirmation  of  a  special  assessment  are 
in  the  nature  and  take  the  place  of  pleas  in  cases  at  law.23  An 
objection  is  not  equivalent  to  a  motion  to  dismiss,  and  it  will 
not  be  given  that  effect.24 

4026  Right  to  file 

Any  person  who  is  interested  in  the  real  estate  to  be  effected 
by  an  assessment  may  appear  and  file  objection.25 

4027  Waiver,  admission 

All  objections  involving  matter  which  is  within  the  jurisdic- 
tion of  the  court  must  be  made  in  that  court,  or  they  are  waived. 
So  does  a  party  waive  all  questions  as  to  jurisdiction  over  him 
by  voluntarily  appearing  and  filing  objections  recognizing  juris- 

23  Gage  v.  Chicago,  216  111.  107,  25  Fisher  v.  Chicago,  213  111.  268, 
112  (1905).  270  (1904);  Sec.  46,  Local  Improve- 

24  Marengo  v.  Eichler,  supra ;  Sec.  ment  act. 
37,  Local  Improvement  act. 
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diction.  But  an  objection  to  the  court's  jurisdiction  over  the 
subject  matter  is  not  waivable,  and  may  be  raised  for  the  first 
time  on  appeal  or  error.26  Filing  specific  objections  is  an  admis- 
sion that  there  are  no  other  objections.27 

4028  Objections;  requisites;  blanket  form 

An  objection  to  a  special  assessment  must  be  specific ;  it  must 
show  the  point  on  which  a  decision  is  asked  to  enable  the  oppo- 
site party  to  obviate  the  objection,  if  that  can  be  done,28  and  it 
must  be  full  and  complete.  For  the  omission  to  make  any  objec- 
tion will  not  prevent  a  judgment  upon  objections  to  become  con- 
clusive as  to  such  objections  as  are  raised  and  such  as  might 
have  been  properly  insisted  on.29 

It  is  bad  practice  to  file  a  so  called  stereotype  blanket  form 
of  objections  with  the  object  that  some  of  them  might  cover  some 
valid  objection  thereafter  to  be  discovered ;  but  the  legal  objec- 
tions should  be  so  framed  as  to  be  applicable  to  the  facts  in  the 
case.30 

4029  Filing-,  practice 

It  is  better  practice  for  the  property  owner  to  file  all  the 
objections  upon  which  he  relies,  at  the  same  time — those  which 
raise  a  question  of  benefits  to  the  property  and  the  proportion- 
ate cost  of  the  improvement  as  well  as  those  which  are  heard 
by  the  court.  But  it  is  not  too  late  to  file  objections  to  the 
merits  after  the  legal  objections  have  been  overruled.31 

4030  Burden  of  proof 

A  party  who  objects  to  a  special  assessment  has  the  burden 
of  proving  the  objection.32  Unless  objectors  offer  testimony  in 
support  of  their  objections,  an  assessment  will  be  confirmed  if 
the  proceedings  are  regular  on  their  face.33 

26  Fisher  v.  Chicago,  213  Til.  270,  30  Lingle    v.    West    Chicago    Park 
271 ;    Lingle  v.  West   Chicago  Park  Commissioners,  222  111.  393. 
Commissioners,  222  111.  392.  3i  Doran  v.  Murphysboro,  225  111. 

27  Gross   v.    People,    193    111.    260,  514,518   (1907). 

263   (1901).  32  Gage   v.    People,    213    111.    347, 

28  People  v.  Phinney,  231  111.  180,       348  (1905J. 

182  (1907);  Lingle  v.  West  Chicago  33  Iroquois    Drainage    District    v. 

Park  Commissioners,  222  111.  392;  .  Harroun,  222  111.  489,  491  (1906). 
Fisher  v.  Chicago,  213  111.  270. 

29  Gross  v.   People,    193    111.    260, 
263  (1901). 
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4031  Amendment;  practice,  proof 

For  any  good  cause  shown,  a  court  may  at  any  time  during 
the  pendency  of  a  special  assessment  proceeding  and  before 
confirmation,  permit  a  new  and  additional  objection  to  be  filed; 
t  or,  the  court  may  make  any  order,  altering,  changing,  annul- 
ling, or  continuing  the  hearing,  as  it  deems  best,  in  order  to 
carry  out  the  spirit  and  purpose  of  the  Local  Improvement 
act.34  And  even  after  a  cause  had  been  reversed  and  remanded 
by  the  supreme  court,  the  trial  court  may  allow  an  additional 
objection  to  be  filed  and  evidence  offered  in  its  support.35 

SPECIFIC  OBJECTIONS 

4032  Acquisition  of  land  necessary ;  license  or  grant,  distinction 

The  statute  requiring  the  acquisition  of  land  before  making  a 
special  assessment  refers  to  all  rights  and  interests  in  the  land 
so  that  the  municipality  shall  have  an  absolute  right  to  construct 
and  maintain  the  contemplated  improvement.36  A  municipality 
is  legally  in  possession  of  the  land  that  is  necessary  for  its  im- 
provement, if  it  has  an  irrevocable  grant  conferred  by  ordinance 
from  another  municipality,  notwithstanding  the  existence  of  the 
possibility  of  a  reverter  of  the  land  to  the  dedicator  or  his  heirs.37 

A  license  may  be  oral  or  in  writing,  and  is  revocable,  where 
it  merely  confers  a  privilege  to  do  an  act  or  a  series  of  acts 
under  the  owner,  which,  without  permission,  would  be  unlawful. 
A  grant  must  be  in  writing  and  creates  an  irrevocable  estate  or 
interest  in  the  land,  where  it  grants  exclusive  possession  of  prem- 
ises against  the  world,  including  the  owner,  notwithstanding  the 
existence  of  a  possible  reverter  to  the  dedicator  or  his  heirs. 
Whether  an  instrument  is  a  license  or  a  grant  is  a  question  of 
law.38 

4033  Affidavit  of  notice,  sufficiency 

An  affidavit  filed  within  the  proper  time  showing  a  compliance 
with  the  requirements  of  section  41  of  the  Local  Improvement 

34  Belleville  v.  Perrin,  225  111.  37  Berwyn  v.  Berglund,  255  111. 
437,  440  (1907).                                           498,  500,  503    (1912). 

35  People  v.  Cohen,  219  111.  200.  as  Berwyn  v.  Berglund,  supra. 

36  Park  Ridge  v.  Wisner,  253  111. 
434,  437  (1912);  Sec.  53,  Local  Im- 
provement act. 
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act  with  reference  to  giving  notice,  is  sufficient  without  show- 
ing a  compliance  with  sections  39  and  40  of  the  same  act.39 

4034  Alteration  of  assessment  roll,  practice 

It  is  improper  to  alter  the  number  of  a  lot  upon  the  assess- 
ment roll  without  an  order  of  court,  but  such  an  alteration  will 
not  render  the  entire  roll  illegal.40 

4035  Assessors'  qualifications 

The  only  statutory  qualification  of  an  assessor  is  that  he  shall 
be  a  competent  person,  regardless  of  his  general  ability  or  experi- 
ence.41 In  municipalities  having  no  superintendent  of  assess- 
ments, the  person  to  be  appointed  by  the  president  of  the  board 
of  local  improvements  to  make  an  assessment  must  be  a  resident 
of  the  municipality  in  which  he  is  to  act  of  at  least  one  year 
next  preceding  his  appointment,  and  he  must  be  a  qualified 
elector  therein.  An  assessment  made  by  a  nonresident  is  void 
on  application  for  confirmation.42 

BENEFITS 

4036  Corner  and  inside  lots 

An  assessment  for  street  paving  and  sidewalk  construction 
must  be  based  upon  the  proportion  of  benefits  to  the  public  and 
to  property,  regardless  of  frontage  on  the  improvement.  It  is 
no  objection  to  such  an  assessment  that  corner  lots  are  benefited 
more  than  inside  lots,  so  long  as  they  are  not  assessed  more  than 
they  are  benefited  or  more  than  their  just  proportion  of 
benefits.43 

f 

4037  Excess  of  cost 

In  case  the  total  amount  of  the  benefits  received  are  less  than 
the  estimated  cost  of  an  improvement,  the  excess  of  the  cost 
can  be  paid  only  by  general  taxation.44 

39  Howe   v.    Chicago,   224    111.    95,  « Glencoe   v.   Uthe,   253   111.   518, 

96   (1906);   Conway  v.  Chicago,  219       521,  522  (1912);  Sees.  34,  39,  Local 
111.  295,  297  (1906).  Improvement  act. 

4"  Gage  v.  Chicago,  216  111.  113.  44  Chicago    v.    Chidester,    243    111. 

4i  Marengo  v.  Eichler,  245  111.  50.       577,  578    (1910J. 

42  Lawrenceville  v.  Hennessey,  244 
111.  464,  466  ct  seq.  (1910);  Sec.  6, 
art  6,  Cities  and  Villages  act. 
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4038  Front  footage 

A  special  assessment  which  is  made  on  frontage  is  valid  if  the 
exact  cost  of  the  improvement  in  front  of  each  lot  equals  the 
benefit  to  it.45 

4039  Lands  not  benefited,  practice 

An  officer  making  an  assessment  should  not  include  in  a  bene- 
fited district  lands  which  would  not  be  benefited  by  the  proposed 
improvement;  and  in  case  part  of  the  land  alone  is  to  be  bene- 
fited by  the  improvement,  an  assessment  may  be  made  upon  the 
entire  tract  by  taking  into  consideration  that  part  of  the  land 
which  would  not  be  benefited.46 

4040  Municipality 

Since  1909,  it  is  lawful  to  assess  a  city  for  benefits  to  streets 
and  alleys  caused  by  drainage  improvement,  although  no  par- 
ticular method  has  been  provided  for  collection  of  a  tax  to  meet 
this  assessment.47 

4041  Omitted  property,  presumption 

The  omission  from  the  special  assessment  superintendent's  re- 
port of  abutting  property  on  the  proposed  improvement  raises 
a  presumption  that  such  property  will  not  be  benefited  by  the 
improvement.48 

4042  Previous  assessment 

A  lot  or  tract  of  land  which  is  actually  benefited  by  a  subse- 
quent assessment,  cannot  be  excluded  therefrom  merely  on  the 
ground  that  it  was  previously  assessed  for  a  similar  improve- 
ment.49 

4043  Subsequent  work 

A  special  assessment  on  property  which  is  not  benefited 
thereby  except  by  subsequent  work,  for  which  no  provision  has 

45Nokomis  v.  Zepp,  246  111.  159,  111.    268;    Sec.    55,    Levee    act,    as 

161   (1910).  amended. 

46Sheedy  v.  Chicago,  221  111.  Ill,  48  Sheedy  v.  Chicago,  221  111.  114. 

116    (1906).  49Glencoe  v.   Utbe,   253   111.   522; 

47  Spring  Creek  Drainage  District  Sec.   54,   Local  Improvement  act. 
v.  Elgin  &  Joliet  &  E.  Ey.  Co.,  249 
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been  made,  is  invalid.50  Thus,  an  ordinance  is  invalid  which 
provides  for  the  opening  of  a  street  or  avenue  by  condemna- 
tion, but  fails  to  provide  for  the  doing  of  any  work  necessary 
to  make  the  street  or  avenue  available  as  such.51 

4044  Objection,  practice 

The  question  of  benefits  cannot  be  raised  by  an  objection  to 
the  improvement  ordinance.52 

4045  Trial 

Formerly  the  question  of  benefits  rested  with  the  municipal 
authorities,  but  now  it  must  be  tried  by  a  jury  unless  waived.53 

4046  Proof,  opinions 

The  conclusion  of  witnesses  that  certain  lands  are  not 
assessed  more  in  proportion  to  benefits  than  other  lands  must 
be  taken  in  connection  with  existing  conditions  and  the  loca- 
tion and  situation  of  the  various  tracts  and  lots  as  a  sound  basis 
for  a  judgment.54 


4047  Board  of  local  improvements 

The  legality  of  the  organization  of  a  board  of  local  improve- 
ments, or  its  existence,  cannot  be  questioned  in  a  special  assess- 
ment proceeding.55 

4048  Bonds,  vote 

Under  the  Local  Improvement  act  a  vote  is  not  necessary  to 
the  issuance  of  bonds  against  a  special  assessment,  the  act  of 
June  4,  1909,  being  inapplicable.56 

4049  Boundaries 

Section  545,  chapter  24,  Revised  Statute,  requiring  a  descrip- 
tion of  certain  boundaries,  refers  to  the  construction  of  ordinary 

soWaukegan  v.  Burnett,  234  111.  54  park  Kidge  v.  Wisner,  253  111. 

460,  462  (1908).  438,  440. 

si  Chicago   v.    Kemp,   240   111.    56  ss  Betts  v.  Naperville,  214  111.  380, 

(1909).  385    (1905). 

52  Highland     Park    v.     McMullin,  5g  Chicngo  v.  Crozer,  246  111.  511, 

249  111.  568,  574   (1911).  514    (1910). 

53Nokomis  v.  Zepp,  246  111.  162; 
Fisher  v.  Chicago,  213  111.  268; 
Sec.  49,  Local  Improvement  act. 
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sewers,  and  has  no  application  to  the  construction  of  a  sewer  pipe 
for  the  purposes  of  draining  the  surface  of  a  street  to  be  paved.57 

4050  Commissioners'  report 

The  report  of  the  assessment  commissioners  must  show  that  it 
was  made  by  and  on  behalf  of  all  of  the  commissioners.58 

4051  Contract  existing  for  same  improvement 

A  municipality  has  no  power  to  pass  a  paving  ordinance  to 
cover  the  same  paving  which  is  to  be  done  under  a  contract 
between  it  and  a  railroad  company.59 

4052  Contract,  sidewalk 

A  special  sidewalk  assessment  is  invalid  if  the  municipality 
enters  into  separate  contracts  for  the  construction  of  the  side- 
walk in  front  of  each  lot  near  and  along  the  entire  improve- 
ment, without  complying  with  the  requirements  of  section  7  of 
the  act  of  1905.60 

4053  Contractor's  bad  faith 

A  contractor  has  a  right  to  proceed  in  reliance  upon  a  judg- 
ment of  confirmation  until  it  should  be  set  aside  or  supersedeas 
obtained;  and,  he  is  not  guilty  of  bad  faith  by  proceeding  with 
the  improvement  merely  because  of  the  receipt  of  notice  from 
property  owners  claiming  that  the  judgment  is  erroneous.61 

COST 

4054  Apportionment,  waiver 

The  action  of  commissioners  in  fixing  the  relative  amount  of 
the  cost  of  an  improvement  that  was  to  be  respectively  borne  by 
the  municipality  and  the  owners  of  the  property  benefited,  was 
conclusive  upon  the  county  court  under  the  City  and  Village  act 
of  1872. 62  But  since  the  passage  of  the  Local  Improvement  act 
of  1897,  the  action  of  the  municipality,  or  its  assessing  officers, 

57  Carbondale  v.   Walker,   240  111.  go  People  v.  Lamon,  232  111.  587, 

18,  22,  23    (1909);   Sec.  545,  c.  24,  589   (1908). 

Hurd's  Stat.  (1911).  ei  Chicago   v.   Gait,    225   111.    368, 

ss  Cicero  v.  Andren,   224  111.  617,  375    (1907). 

621    (1907J.  62  Beckett  v.  Chicago,  218  111.  97, 

59  Chicago    v.    Newberry    Library,  104   (1905). 
224  111.  330,  332   (1906). 
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upon  the  question  of  apportionment  of  costs  of  the  improvement 
is  reviewable  by  the  county  court.63 

Unless  an  objection  to  the  apportionment  of  the  cost  of  an  im- 
provement between  the  public  and  the  property  owners  is  made 
in  the  trial  court,  the  objection  is  waived.64 

4055  Constructing  sidewalk 

It  is  no  objection  to  a  sidewalk  special  assessment  that  the 
owner  could  have  built  the  sidewalk  for  less  than  the  cost  to  the 
municipality.65 

4056  Improvement 

It  is  lawful  to  include  the  expense  of  letting  and  executing 
contracts  in  the  cost  of  a  local  improvement.66 

4057  Lawful  expenses 

It  will  not  be  presumed  that  an  item  for  "lawful  expenses," 
covers  those  expenses  which  are  unlawful,  such  as  the  cost  of 
collecting  and  levying  a  special  assessment.67 

4058  Maintenance  of  local  improvement  board 

It  is  unlawful  to  levy  a  special  assessment  to  pay  the  costs 
and  expenses  of  maintaining  the  board  of  local  improvements, 
or  to  pay  their  salaries  or  any  expenses  except  the  cost  of  mak- 
ing the  particular  assessment.68 

4059  Practice,  itemizing 

A  small  sum  for  "lawful  expenses,"  need  not  be  itemized.68 


4060  Description  of  property,  right  of  way 

The  superintendent  of  special  assessments  has  no  power  to 
make  an  arbitrary  subdivision  of  the  premises  to  be  assessed; 

63  Mercy  Hospital  v.  Chicago,  187  68  Betts    v.     Naperville      214    111 

111.  400,   403    (1900).  387:   Chicago  Consolidated  Traction 

g*  West    Chicago    Masonic    Ass'n  Co.    v.    Oak    Park,    225    111     9     16 

V.  Chicago,  215  111.  278,  283  (1905).  (1907). 

65  Chicago  v.  Gait,  supra.  69  park  Ridge  v.  Wiener,  253  111 

eeGault    v.    Glen    Ellyn,    226    111.  362. 
520,  529    (1907). 

67  Park  Ridge  v.  Wisner,  253  111. 
362. 
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he  must  assess  each  lot,  block,  tract  or  parcel  of  land  which  would 
be  benefited  by  the  improvement  by  its  legal  description.70  In 
describing  the  right  of  way  of  a  railroad  company  it  is  not  neces- 
sary to  give  a  legal  description  of  it;  but  it  may  be  described 
in  any  manner  which  would  be  sufficient  to  reasonably  identify 
the  property  intended  to  be  assessed.71 

4061  Description  of  property,  correcting 

A  court  has  power  under  the  Local  Improvement  act  of  1897 
to  correct  a  description  of  a  property  owner,  without  a  refer- 
ence of  the  assessment  roll,  unless  an  objector  moves  for  such  a 
reference.72 

4062  Equitable  distribution  of  assessment 

Under  section  47  of  the  Local  Improvement  act,  objection  may 
be  made  to  an  assessment  because  it  is  unjustly  distributed.73 

ENGINEER'S  ESTIMATE 

4063  Breakage 

A  city  or  village  engineer  may,  in  his  estimate  for  a  sewer, 
allow  a  small  amount  of  pipe  to  cover  breakage.74 

4064  Gutters 

It  is  not  necessary  to  itemize  the  cost  of  gutters  separately 
from  the  paving  of  a  street,  when  the  materials  of  the  paving 
and  the  gutters  are  the  same.75 

4065  Lawful  expenses 

It  is  proper  to  include  in  the  engineer's  estimate  an  item  for 
"lawful  expenses,"  of  a  sum  not  exceeding  six  per  cent  of  the 
assessment,  to  be  applied  to  the  payment  of  the  cost  of  making 
and  collecting  the  assessment,  and  to  be  added,  in  the  discretion 
of  the  municipality,  to  the  actual  cost  of  the  improvement.70 

to  Sheedy  v.  Chicago,  221  111.  115.  74  Chicago  v.  MacChesney,  240  111. 

7iNokomis  v.  Zepp,  246  111.  163;  174,   175    (1909). 

Sec.   40,   c.   24,   Hurd's  Stat.,   1909,  75  park  Kidge  v.  Wisner,  253  111. 

p.  464.  362. 

72  Connecticut  Mutual  Life  Ins.  76  park  Eidge  v.  Wisner,  253  111. 
Co.  v.  Chicago,  217  111.  352,  358,  359  436;  Lanphere  v.  Chicago,  212  111. 
(1905).  440,   442    (1904),   obviated  by  stat- 

73  Downers  Grove  v.  Findlay,  237  ute;  Sees.  10  and  94,  Local  Improve- 
Ill.   368,  370    (1908;.  ment   act. 
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4066  Practice,  separation 

The  cost  of  each  substantial  part  or  component  element  of  an 
improvement  must  be  stated  in  separate  items; 77  and  the  extent 
to  which  said  items  are  to  be  set  down  in  the  estimate  depends 
upon  the  nature  of  each  improvement.78  Any  portion  of  the 
work  of  an  improvement  which  necessarily  enters  into  a  substan- 
tial element  of  the  improvement,  is  a  part  of  such  element  and 
need  not  be  separately  itemized.79 

An  estimate  is  not  invalid  merely  on  account  of  a  lack  of  sep- 
aration of  the  items  contained  therein.80  The  inclusion  in  the 
engineer's  estimate  of  a  minor  detail  of  an  improvement,  which 
is  no  substantial  element  thereof,  and  which  need  not  be  car- 
ried out,  is  no  valid  objection  to  the  entire  assessment  proceed- 
ing.81 

4067  Practice,  sufficiency 

An  estimate  of  the  cost  of  a  local  improvement  is  sufficiently 
itemized  if  it  is  so  specific  as  to  inform  the  property  owners 
in  regard  to  the  estimated  cost  of  each  substantial  component 
element  of  the  improvement  and  is  signed  by  the  city,  town  or 
village  engineer.82  It  is  sufficient,  if  an  experienced  contractor, 
can  from  the  data  furnished  readily  determine  the  cost  of  all 
of  the  items.83  An  estimate  of  the  cost  of  materials  is  sufficient 
if  it  can  be  easily  ascertained  precisely  what  work  or  material 
is  covered  by  each  item.84  The  engineer's  estimate  to  be  filed 
with  the  ordinance  must  be  itemized  substantially  the  same  as 
that  which  is  required  to  be  filed  with  the  petition  in  court,  ex- 
cept that  when  a  change  is  made  in  the  latter  estimate  at  the 
public  hearing,  the  engineer's  estimate  should  substantially  con- 
form to  the  estimate  that  was  filed  in  court.85 

77  Lyman  v.  Cicero,  222  111.  379,  82  East  St.  Louis  v.  Davis,  233 
382  (1906);  Chicago  v.  Gage,  237  111.  553,  558  (1908);  Connecticut 
111.  328,  331  (1908);  Clark  v.  Chi-  Mutual  Life  Ins.  Co.  v.  Chicago,  217 
cago,  214  111.  318,  320   (1905).  111.    354;    Hulbert    v.    Chicago,    213 

78  Oak  Park  v.  Gait,  231  111.  482,  HI.  452,  454  (1905);  Doran  v. 
483   (1907).  Murphysboro,     225     111.     514,     516 

79  Chicago  &  Western   Indiana  E,  (1907)'. 

Co.  v.  Chicago,  230  111.  9,  12  (1907);  83  Donovan   (Village)   v.  Donovan, 

Northwestern     University     v.     Wil-  236  111.  636,  639   (1908). 

mette,  230  111.  80,  84  (1907).  84  Carbondale  v.   Walker,   240  111. 

so  MacChesney  v.  Chicago,  227  111.  18,    19    (1909). 

215,  216   (1907).  ss  Marion   v.   Sisney,   252   111.   421 

si  Chicago  v.  Davis,  253  111.  404,  (1911);   Sees.  7  and  10,  Local  Im- 

406   (1912;.  provement  act. 
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4068  Practice,  total 

An  assessment  cannot  exceed  the  amount  of  the  engineer's 
original  estimate,  but  the  assessment  may  be  confirmed  for  a  les- 
ser sum.80 


4069  Engineer's  certificate 

An  engineer's  certificate  using  the  words  "all  other  expenses" 
instead  of  "lawful  expenses"  does  not  make  the  certificate  void 
if  the  items  contained  in  the  certificate  show  that  no  unlawful 
expenses  are  therein  included.87 

4070  Estimate,  excessive 

The  actual  cost  of  an  item  being  less  than  that  which  has  been 
estimated,  will  not  invalidate  an  assessment,  in  the  absence  of 
fraud  or  mistake  on  the  part  of  those  who  were  appointed  by 
law  to  estimate  the  cost  of  the  improvement.88 

4071  Fraud 

An  assessment  will  be  modified,  altered,  annulled  or  recast 
only  when  the  commissioner 's  action  is  so  improper  as  to  amount 
to  fraud.89 

4072  Improvement,  construction 

A  special  assessment  cannot  be  defeated  on  the  ground  that 
the  improvement  was  poorly  or  improperly  constructed,  unless 
it  is  shown  that  there  is  such  a  departure  as  to  make  the  im- 
provement constructed  a  different  improvement  from  that  pro- 
vided for  by  the  original  ordinance.90 

4073  Improvement,  incomplete,  lease 

A  special  assessment  for  a  portion  of  an  improvement  is  valid 
if  such  improvement  is  made  available  by  the  previous  acquisi- 
tion, under  lease,  from  private  sources,  of  another  necessary 

seNokomis  v.  Zepp,  246  111.  164,  89  Betts    v.    Naperville,    214    111. 

et  seq.  386. 

87  Gage  v.  Chicago,  225  111.  135,  so  Chicago    v.    Sherman,    212    111. 

137    (1907).  498,   503    (1904). 

as  Chicago  v.  Davis,  253  111.  404, 
406    (1912;. 
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portion  of  the  improvement,  whereby  the  first  part  of  the  im- 
provement is  made  effectual.91 

4074  Instalments 

It  is  within  the  municipality's  sole  discretion  as  to  the  pay- 
ment of  a  special  assessment  in  a  single  payment,  or  as  to  the 
number  of  instalments  an  assessment  shall  be  divided.92 

4075  Interest 

A  party  cannot  object  to  property  in  which  he  is  not  inter- 
ested.93 

4076  Jurisdiction,  hearing 

Under  section  51  of  the  Local  Improvement  act  of  1897,  the 
county  court  may  entertain  special  assessment  proceedings  at 
its  law  or  probate  terms.94 

4077  Jurisdiction,  judge's 

County  judges  may  hold  court  for  each  other  and  perform 
each  other's  duties.95 

4078  Jurisdiction,  territorial 

A  municipality's  assessing  power  does  not  reach  beyond  its 
territorial  limits.96 

4079  Jurisdiction,  stipulation 

Want  of  jurisdiction  in  the  county  court  cannot  be  shown  by 
stipulation,  without  a  record  of  the  confirmation  proceedings.97 

4080  Local  improvement,  nature 

The  building  of  catch-basins  in  a  highway  under  an  agree- 
ment between  two  municipalities,  which  is  no  essential  part  of 
the  system  of  sewerage,  and  from  which  one  of  the  municipalities 

siGault  v.  Glen  Ellyn,  supra.  ment  act,  1897,  Hurd's  Stat.  1911, 

92  Goodrich  v.  Chicago,  218  111.  18,       p.   418. 

23    (1905).  ss  Fisher  v.  Chicago,  213  111.  273. 

93  Iroqois  Drainage  District  v.  96  Lawrenceville  v.  Hennessey,  244 
Harroun,   222   111.   492.  111.  469. 

94  People  v.  Brown,  218  111.  375,  97  People  v.  Second  Ward  Savings 
380  (1905);  Sec.  51,  Local  Improve-  .  Bank,  224  111.  191,  193   (1906). 
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derives  merely  a  benefit,  does  not  destroy  the  nature  of  the  local 
improvement.98 

4081  Local  improvement,  pumping  station 

A  pumping  station  and  system  of  sewers  constitute  a  local  im- 
provement for  which  a  special  assessment  may  properly  be 
levied." 

4082  Meetings 

A  meeting  of  the  board  of  local  improvements  held  by  ad- 
journment on  the  same  date  that  was  named  in  the  notice  and 
various  other  dates  thereafter,  but  at  another  place  than  that 
which  was  specified  in  the  notice,  is  sufficient.100 

4083  Notice,  act  valid 

The  provisions  of  the  Local  Improvement  act  relative  notice 
are  valid.101 

4084  Notice,  confirmation 

A  notice  of  an  application  for  confirmation  need  not  contain 
the  description  of  the  property  which  had  been  assessed.102 

4085  Notice,  hearing 

A  notice  of  a  public  hearing  of  a  special  assessment  is  suffi- 
cient if  it  contains  the  engineer's  estimate  in  full,  except  the 
preamble  and  his  signature,103  although  the  notice  should  give 
only  the  substance  of  the  estimate.104 

4086  Notice,  improvement  ordinance 

The  notice  to  property  owners  and  occupants  of  premises  re- 
quiring them  to  construct  a  sidewalk  within  a  certain  time  in 
pursuance  of  the  ordinance  passed  for  that  purpose,  is  invalid 
if  it  fails  to  relieve  such  owner  and  occupant  from  all  liability 

98  Park  Ridge  v.  Wisner,  253  111.  102  Chicago  v.  Becker,  233  111. 
438.                                                                  189,   191    (1908). 

99  Fisher  v.  Chicago,  213  111.  272.  103  Lanphere   v.   Chicago,   212   111. 

100  Carbondale  v.  Walker,  240  111.       442. 

20.  10*  Betts    v.    Naperville,    214    111. 

ioi  Gage  v.  Chicago,  225  111.  218,       385. 
222  (1907). 


SPECIAL    ASSESSMENT  2545 

to  assessment  in  case  the  sidewalk  is  constructed  within  the  limit 
and  in  accordance  with  the  ordinance.105 

A  special  assessment  proceeding  is  valid  although  the  prop- 
erty owner  did  not  actually  receive  notice,  if  the  municipality 
complied  with  the  statute  by  mailing  a  proper  notice.106 

4087  Notice;  insufficient,  practice 

The  proper  mode  to  question  the  validity  of  the  publication 
notice  is  by  special  appearance,  and  not  by  objections;  as  the 
insufficient  publication  notice  is  waived  by  filing  objections  to 
the  merits.107 

4088  Omitted  property,  sidewalk 

It  is  not  necessary  that  an  assessment  roll  for  the  laying  of  a 
sidewalk  should  show  anything  in  regard  to  property  upon  which 
a  sidewalk  had  been  constructed,  unless  no  sidewalk  was  in  fact, 
constructed  upon  the  omitted  property,  or  the  sidewalk  that  was 
constructed  upon  the  property  is  not  in  conformity  with  the 
requirements  of  the  improvement  ordinance.108 

4089  Omitted  property,  practice 

An  objection  to  the  assessment  on  the  ground  that  property 
which  will  be  benefited  by  the  assessment  was  omitted,  must  allege 
negligence  or  fraud  on  the  part  of  those  who  spread  the  assess- 
ment.109 

ORDINANCE 

4090  Attaching 

The  condemnation  ordinance  is  the  only  ordinance  which 
must  be  attached  to  the  condemnation  petition.110 

4091  Competition 

An  improvement  ordinance  is  invalid  if  it  attempts  to  limit 
competition  by  requiring  the  use  of  a  patented  article  or  material 

105  Chicago  v.  Burkhardt,  223  111.  109  Clark  v.  Chicago,  229  111.  363, 
297,  299  (1906).                                            367   (1907). 

106  Chicago  v.  Gait,  225  111.  368,  no  Highland  Park  v.  McMullin, 
375   (1907).                                                  249    111.    572;    Sec.    14,    Local    Im- 

107  Chicago  v.  Marsh,  251  111.  398,       provement  act. 
399  (1911). 

108  Chicago   v.   Chidester,   243   111. 
577,  579  (1910,). 
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which  can  be  obtained  or  purchased  from  but  one  person,  firm 
or  corporation.111 

4092  Construction 

An  ordinance  will  not  be  given  a  strained  construction  which 
would  invalidate  it,  if  it  is  capable-of  another  construction  that 
would  sustain  it.112 

4093  Description  and  location  of  improvement 

The  ordinance  must  specify  the  proposed  improvement  in  de- 
tail and  must  describe  it  with  such  particularity  that  a  contract 
might  be  intelligently  let  for  its  construction,  and  that  an  assess- 
ment might  be  legally  levied  with  which  to  obtain  funds  for  its 
construction.113  The  description  must  be  such  as  will  make 
known  to  the  owners  of  the  property  to  be  assessed,  and  to  the 
contractors  and  the  court,  what  kind  of  an  improvement  is  con- 
templated ;  and  if  that  cannot  be  determined  from  the  language 
used,  there  is  no  sufficient  description,  unless  it  is  made  intellig- 
ible by  proof.114  So,  must  the  ordinance  define  the  location  of 
the  improvement  with  reasonable  certainty,  to  permit  a  com- 
petent surveyor  to  fix  by  the  description  the  locality  of  the  im- 
provement.115 

A  paving  ordinance  sufficiently  describes  a  proposed  improve- 
ment, when  any  contractor  or  person  experienced  in  the  con- 
struction of  pavements  can  comply  with  the  ordinance  according 
to  its  intent  without  difficulty,  by  taking  the  ordinance  in  connec- 
tion with  a  general  ordinance  upon  the  same  subject.116  So  is  a 
description  of  an  improvement,  or  any  part  of  it,  sufficiently 
definite  if  it  can  be  made  certain  from  all  of  the  provisions  of 
the  ordinance  relating  to  the  description  and  the  construction 
of  the  improvement.117  Those  things  which  are  fairly  included 
within  the  general  terms  of  a  description  are  alone  regarded 
within  it.118  An  improvement  ordinance  is  not  uncertain  merely 
because  it  fails  to  set  forth  the  details  of  the  improvement.119 

in  Siegel  v.  Chicago,  223  111.  428,  i«  Chicago  Union  Traction  Co.  v. 

436   (1906).  Chicago,  215  111.  410,  414  (1905). 

112  Chicago    v.    Wilshire,    243    111.  i"  Gage  v.  Chicago,  225  111.   135. 

123,  127    (1909).  136   (1907). 

us  Gage  v.  Chicago,  225  111.  222.  us  Cicero   v.  Green,   211   111.   241, 

U4  McChesney  v.  Chicago,  213  111.  246    (1904). 
592,   594    (1905);    Chicago  v.   Cum-  us  Chicago   v.   LeMoyne,   243    111. 

mings,  250  111.  423,  425   (1911).  379,  380   (1910,1. 

us  People    v.    Willison,    237     111. 
584,  587  (1909). 
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An  ordinance  which  provides  that  the  binder  top  course  shall 
be  made  of  "lake  asphalt,  or  some  other  equally  good  bitumi- 
nous asphalt  binder, ' '  is  not  too  uncertain  to  make  the  ordinance 
invalid.120 

An  ordinance  is  invalid  which  fails  to  provide  for  an  essen- 
tial feature  of  the  improvement.  The  construction  of  a  retain- 
ing wall  or  berme  to  hold  in  place  the  filling  is  an  essential  part 
of  an  improvement.121 

4094  Description;  uncertainty,  proof 

Uncertainty  as  to  the  description  of  an  improvement  in  an 
ordinance  may  be  removed  by  resorting  to  the  estimate  of  the 
improvement.122 

4095  Description,  waiver 

An  objection  to  the  sufficiency  of  a  description  of  an  improve- 
ment in  an  ordinance  must  specificially  point  out  the  respect  in 
which  the  ordinance  is  insufficient ;  such  an  objection  is  waived, 
if,  at  the  hearing,  it  is  not  relied  on.123 

4096  Discretion,  engineer 

An  ordinance  is  not  objectionable  on  the  ground  that  it  con- 
fers improper  discretion  upon  the  engineer,  if  the  discretion  con- 
ferred will  not  enable  him  to  vary  the  character  of  the  work 
to  be  done  to  such  an  extent  as  in  any  way  to  change  the  cost, 
and  there  is  sufficient  data  given  to  furnish  a  reasonable  estimate 
upon  which  a  contractor  might  figure.124 

4097  Discretion,  local  improvement  board 

A  paving  ordinance  should  not  vest  improper  discretion  in 
the  board  of  local  improvements  with  reference  to  the  nature  of 
materials  to  be  used  in  making  the  improvement.125  But  a  pav- 
ing ordinance  which  leaves  the  selection  of  specific  material  to  the 
board  of  local  improvements  is  not  invalid  on  the  ground  that  it 
invests  improper  discretionary  power;  because  an  improper  ex- 

120  park  Ridge  v.  Wisner,  253  111.  123  Close  v.  Chicago,  217  111.  216, 
362,  363.                                                          218   (1905). 

121  Chicago  v.  Cummings,  250  111.  124  Guyer  v.  Rock  Island,  215  111. 
424.                                                                   144,  147   (1905). 

i22Hillsboro    v.    Grassel,    249    111.  125  Oak  Park  v.  Gait,  231  111.  365 

190,  194    (1911).  (1907). 
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ereise  of  discretion  by  the  board  of  local  improvements  is  cor- 
rectable by  the  county  court  when  applied  to  it  for  approval 
of  the  acceptance  of  the  improvement.126 

4098  Grade  of  street 

A  street  paving  ordinance  establishing  or  changing  for  the 
first  time  the  grade  of  a  street  or  the  width  of  a  roadway,  is 
not  objectionable.127 

A  street  grade  is  sufficiently  established  by  reference  to  another 
ordinance,  monument,  instrument  or  other  fixed  thing  which 
locates  the  particular  grade;  and  it  is  not  necessary  that  the 
ordinance  should  set  out  the  details  of  the  grade  of  every  street 
which  is  to  be  improved  by  special  assessment  or  taxation.128 
A  paving  ordinance  sufficiently  fixes  the  grade  of  a  street  by 
referring  to  a  city  datum;  and  the  amount  of  excavation  to  be 
done  may  readily  be  determined  from  the  profile  which  is  at- 
tached to  the  ordinance  and  the  description  contained  therein.129 

An  objection  cannot  be  based  upon  the  want  of  an  established 
grade  along  a  proposed  improvement  if  from  a  general  ordinance 
establishing  grades  the  required  grade  can  easily  be  figured  or 
established  of  record.130 

4099  Interest,  rate 

The  statutory  provisions  which  fix  a  rate  of  interest  on  de- 
ferred instalments  and  bonds  are  valid.131  Since  the  amendatory 
act  of  May  14,  1903,  it  is  not  unlawful  to  require  the  payment 
of  interest  at  the  rate  of  five  per  cent  per  annum  upon  all 
instalments  of  a  special  assessment.132 

4100  Interest,  separation 

An  ordinance  is  void  as  a  whole  if  it  provides  for  the  collec- 
tion and  payment  of  a  single  sum  of  money  and  includes  interest 
without  expressly  showing  what  part  of  the  amount  is  interest 
and  what  part  is  principal.133 

126  Chicago  v.  LeMoyne,  243  111.  isi  Hulbert  v.  Chicago,  213  111. 
379,   383    (1910).  456. 

127  Chicago  v.  Hulbert,  234  111.  132  Gage  v.  Chicago,  216  111.  107, 
321,  322   (1908).  109  (1905);  Sees.  42,  86,  Local  Im- 

128  Connecticut  Mutual  Life  Ins.  provement  act,  Hurd's  Stat.  1911, 
Co.  v.  Chicago,  217  111.  354,  355.  pp.   415,  428. 

129  Hillsboro  v.  Grassel,  249  111.  133  Cratty  v.  Chicago,  217  111.  453, 
193.  (1905). 

i3<>Guyer  v.  Rock  Island,  215  111. 
144,  147    (1905). 
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4101  Interest,  single  payment 

An  assessment  payable  in  a  single  payment  cannot  be  made 
to  draw  interest.134  But  an  unlawful  interest  provision  will 
not  annul  an  ordinance  which  is  otherwise  valid  and  legal.135 

4102  Lease 

An  ordinance  authorizing  the  execution  of  a  lease  is  valid, 
although  the  lease  appears  in  the  preamble  instead  of  the  body 
of  the  ordinance,  if  by  reference  in  the  body  of  the  ordinance 
the  lease  is  made  a  part  of  it.136  A  void  option  to  purchase  in  a 
lease  does  not  invalidate  the  entire  lease  if  otherwise  valid.137 

4103  Materials  different 

An  ordinance  requiring  a  street  railway  company  to  pave  a 
portion  of  a  street  on  each  side  of  its  tracks  with  different 
material  than  that  provided  in  the  ordinance  granting  to  the 
company  the  right  to  occupy  such  street,  is  invalid.138 

4104  Materials,  uncertainty 

A  paving  ordinance  is  not  uncertain  if  it  refers  for  size  and 
pattern  of  catch-basins  to  such  as  were  in  use  at  a  specific  time 
and  place.139  Neither  is  an  ordinance  uncertain,  nor  does  it 
give  an  improper  discretion  in  the  selection  of  materials,  if  it 
provides  that  one  of  the  ingredients  of  concrete  shall  be  torpedo 
sand  or  limestone  screenings  or  other  material  equal  thereto  for 
concrete  purposes.140 

4105  Notice 

Notice  prescribed  by  section  540,  chapter  24,  Illinois  Revised 
Statute  is  required  only  when  the  ordinance  provides  for  the 
building  or  the  renewing  of  a  sidewalk.141 

4106  Passage,  proof 

All  ordinances,  including  improvement  ordinances,  must  be 
passed  by  a  majority  of  the  whole  legislative  body  entitled  to 

134  McChesney  v.  Chicago,  213  111.  St.  Louis  Traction  Co.,  235  HI.  346 
593.  (1908). 

135  McChesney  v.  Chicago,  226  111.  i39Gage  v.  Chicago,  216  111.  107, 
238,   240    (1907;.  112   (1905). 

136  Gault   v.    Glen   Ellyn,   226   111.  i«o  Chicago  v.  Gage,  237  111.  328, 

524.  330    (1908). 

137  Gault   v    Glen   Ellyn,   226   111.  «i  Carbondale  v.  Walker,  240  111. 

525.  21,  22. 

138  Madison   v.    Alton,    Granite   & 
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vote.142  The  omission  to  put  in  issue  the  passage  of  an  improve- 
ment ordinance  dispenses  with  the  necessity  of  proving  the  ordi- 
nance if  it  is  attached  to  the  petition  and  made  a  part  of  it.143 


4107  Plans,  reference 

It  is  permissible  to  make  plans,  profiles  and  specifications  a 
part  of  the  ordinance  by  reference,  and  attaching  them  to  the 
ordinance.144 

4108  Publication 

An  ordinance  which  is  not  published  according  to  statute  is 
void  and  of  no  effect.145 

4109  Right  of  way,  practice 

In  cases  where  a  railway  company  is  under  agreement  to 
grade,  pave  and  keep  in  repair  a  portion  of  the  street  occupied 
by  it,  a  paving  ordinance  is  void  which  provides  for  the  paving 
of  the  entire  street  including  the  strip  that  is  occupied  by  the 
railway  company;  and  the  paving  of  such  strip  cannot  be 
authorized  to  be  paid  for  by  the  city  as  part  of  public  benefits. 
So  long  as  the  railway  is  operated  or  the  company  is  not  released 
from  its  obligation,  the  proper  practice  is  to  leave  such  strip  out 
of  the  assessment.146 

4110  Unreasonableness 

A  court  will  not  set  aside  an  improvement  ordinance  on 
account  of  unreasonableness  unless  the  ordinance  clearly 
appears  to  be  arbitrary  and  oppressive  from  all  the  existing 
circumstances,  conte*nporaneous  conditions,  objects  sought  to  be 
obtained  and  the  necessity,  or  want  of  necessity  for  its  adop- 
tion.147 


142  McLean  v.  East  St.  Louis,  222  i«  Lincoln  v.  Harts,  250  111.  273, 
111.   510,  514   (1906).  279,   280    (1911). 

143  Marengo  v.  Eichler,  245  111.  50.  147  Clark  v.  Chicago,  229  111.  365; 
i44Hillsboro    v.    Grassel,    249    111.  Chicago    v.    Hulbert,    234    111.    321, 

192;  See.  8,  Local  Improvement  act.  325  (1908)  ;  Gardner  v.  Chicago,  224 

i45Waukegan    v.    Lyon,    253    111.  111.   254,   257    (1906);    Northwestern 

452,    453     (1912);     Sec.    11,    Local  University  v.  Wilmette,  230  111.  80, 

Improvement  act,  1897;  see  Section  89   (1907). 
4118,   supra. 
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4111  Unreasonableness,  test 

An  improvement  ordinance  will  not  be  declared  unreasonable 
if  there  is  room  for  a  reasonable  difference  of  opinion  as  to  the 
necessity  of  the  improvement.148 

4112  Unreasonableness,  house-slants 

Upon  an  application  for  confirmation,  a  sewer  ordinance  will 
be  declared  unreasonable  and  void  if  it  provides  for  an  arbitrary 
number  of  unnecessary  house-slants  of  drain  connections.149 

4113  Unreasonableness,  ornamentation 

A  complete  system  of  street  improvements  which  is  in  good 
condition  cannot  be  replaced  by  an  other  system  of  improve- 
ments for  the  mere  purpose  of  ornamentation  at  private 
expense 


150 


4114  Validity,  practice 

A  special  assessment  must  be  based  upon  a  valid  ordinance.151 
All  proceedings  that  are  based  upon  a  void  ordinance  are 
void  and  are  subject  to  direct  or  collateral  attack  whenever  its 
authority  is  invoked.152 

The  validity  of  an  ordinance  may  be  questioned,  notwith- 
standing the  entry  of  a  judgment  approving  the  certificate  of 
the  completion  of  the  improvement ;  as  such  a  judgment  is  con- 
clusive only  as  to  the  manner  in  which  the  improvement  was 
completed  and  not  °s  to  the  jurisdiction  of  the  court.153 

The  question  of  the  validity  of  an  improvement  ordinance 
must  be  raised  by  proper  objections  in  the  trial  court.154 


4115  Past  indebtedness 

An  assessment,  or  any  part  of  it,  which  is  levied  to  pay  a  past 
indebtedness  is  void.  In  determining  the  existence  of  a  past 
indebtedness,  contracts  which  attempt  to  include  work  in  excess 

148  Marengo  v.  Eichler,  245  111.  50.  ™2  Lincoln  v.  Harts,  250  111.  273, 

i49Kiver  Forest  v.  Chicago  &  O.  278    (1911). 

P.    E.    K.    Co.,    244    111.    480,    483  *53  Lincoln  v.  Harts,  250  111.  277 ; 

(1910 J.  Sec.  84,  Local  Improvement  act. 

i5o  South   Park   Commissioners    v.  *54  Chicago    v.    Hulbert,    235    111. 

Pearce,  248  111.  578,  583   (1911).  204,   206    (1908). 

151  Waukegan  v.  Burnett,  234  111. 
460,  462    (1908). 
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of  that  which  may  be  paid  out  of  the  original  assessment,  are 
ultra  vires  and  void  as  to  the  municipality  and  the  contractor, 
and  cannot  be  considered  as  an  indebtedness.  Real  estate  which 
is  purchased  without  authority  may  be  considered  as  an  asset.1 55 

4116  Pendency  of  former  proceeding,  practice 

An  objection  or  motion  to  quash  on  the  ground  of  the 
pendency  of  a  former  special  assessment  proceeding  must  be 
made  before  the  filing  of  general  objections.156  An  objection 
that  a  prior  petition  for  confirmation  of  a  special  assessment  is 
pending  may,  under  the  statute,  be  filed  together  with  other 
objections.157 

An  objection  to  the  filing  of  a  second  petition  on  the  ground 
that  a  prior  petition  is  pending  for  the  same  improvement,  is 
removed  by  discontinuing  the  prior  proceeding  and  the  filing  of 
the  mandate  of  the  supreme  court  terminating  such  proceed- 
ing.158 

4117  Property  owners'  petition 

Proceedings  for  a  special  assessment  under  the  Local  Improve- 
ment act  of  1897  are  invalid  without  a  petition  of  property 
owners  for  the  improvement.159  The  absence  of  a  petition  for 
the  improvement  signed  by  a  majority  of  abutting  owners,  as 
required  by  section  34  of  the  Local  Improvement  act  is  a  valid 
objection  to  an  assessment.160 

4118  Publication,  certificate 

If  the  estimated  cost  of  an  improvement  exceeds  one  hun- 
dred thousand  dollars  exclusive  of  the  amount  to  be  paid  for 
land  to  be  taken  or  damaged,  the  ordinance  for  the  improve- 
ment is  invalid  unless  it  is  published  as  required  by  section  11 
of  the  Local  Improvement  act.161  An  ordinance  based  upon 
an  engineer's  estimate  of  the  costs  which  shows  an  even  one 
hundred  thousand  dollars,  without  the  court  costs,  need  not  be 

155  Spring  Creek  Drainage  District  534,  536    (1907);   Gage  v.  Chicago, 

v.   Elgin,   Joliet   &  E.   Ey.   Co.,   249  216  111.  107,  110,  111   (1905). 
111.   268,   274.  159  Brookfield  v.  Sterling,  214  111. 

ise  Lamb  v.  Chicago,  219  111.  229,  100,  101   (1905;. 
234    (1906).  i6o  Richards    v.     Jerseyville,     214 

157  Gage  v.  Chicago,  216  111.   107,  111.    68. 

112    (1905).  i6i  East   St.  Louis  v.   Davis,  233 

158  Chicago   v.    Baldwin,    227    111.      111.   553. 
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referred  to  a  committee  and  published  as  required  by  section 
11  of  the  Local  Improvement  act.162 

An  ordinance  which  is  published  within  a  reasonable  time 
after  its  passage  is  effective  under  a  provision  which  fails  to 
state  the  time  within  which  the  publication  shall  be  made.163 

The  authority  of  the  agent  to  make  a  certificate  of  publica- 
tion on  behalf  of  a  corporate  publisher  must  appear  to  have  been 
expressly  conferred  upon  him  by  the  board  of  directors,  or 
enough  of  the  facts  must  be  shown  from  which  such  an  authority 
might  be  inferred.  The  secretary  of  a  mercantile  or  private  cor- 
poration has  no  ex  officio  authority  to  make  the  certificate.164 

4119  Public  hearing1 

A  public  hearing  is  required  as  to  each  distinct  improvement. 
A  berme  for  a  retaining  and  protecting  wall  is  no  part  of  a 
sidewalk  and  requires  a  public  hearing.165 

4120  Public  property 

No  property  which  is  devoted  to  a  public  use  can  be  re-taken 
for  another  and  different  use,  except  by  express  or  necessarily 
implied  legislative  authority.  Neither  the  Cities  and  Villages 
act  nor  the  Local  Improvement  act  contain  such  authority.166 

Any  resident  and  tax-payer,  although  not  a  party  to  the  pro- 
ceeding, may  appear  and  object  to  the  re-taking  of  property 
which  is  devoted  to  a  public  use.167 

4121  Rebate 

In  a  rebate  proceeding  under  section  84  of  the  Local  Improve- 
ment act,  the  power  of  the  court  is  limited  to  seeing  that  the 
rebate,  if  any,  is  divided  pro  rata  in  accordance  with  the  terms 
and  conditions  of  the  original  judgment  confirming  the  assess- 
ment, without  passing  upon  the  benefits  received  from  the 
improvement  by  each  piece  of  the  property  assessed  in  the 
original  proceeding.168 

162  McLennan  v.  Chicago,  218  111.  iee  Moline  v.  Greene,  252  111.  475, 
62,   64    (1905).                                              477    (1911);    CI.    7,   Sec.    1,   art.   5, 

163  Downers  Grove  v.  Findlay,  237       Cities  and  Villages  act. 

111.  368,  369   (1908).  io?  Moline  v.  Greene,  252*111.  476, 

164  Chicago  v.  Stein,  252  111.  409,  481;  Sec.  20,  Local  Improvement 
410  (1911);  Sec.  44,  Local  Improve-       act. 

ment  act  (Hurd's  Stat.  1909,  c.  24.  ies  Peoria   v.   Smith,   232   111.   561 

par.   550);    Sec.   1,  c.   100    (Hurd's  (1908);   Chicago  v.  Smale,  248  III. 

Stat.   1909).  414,  416,  417   (1911  j. 
leeGlencoe  v.  Uthe,  253  111.  525. 


2554  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

4122  Re-casting 

A  court  has  power  to  re-cast  an  assessment  upon  its  being  filed 
before  the  return  day  for  the  filing  of  objections,  provided  no 
judgment  of  confirmation  is  entered  therein  before  the  day  fixed 
for  the  hearing  of  objections.169  No  re-casting  of  an  assessment 
roll  is  permissible,  where  property  has  been  improperly  included 
in  the  resolution  and  the  ordinance  and  has  to  be  omitted,  and 
where  this  would  result  in  the  making  of  a  different  improve- 
ment from  that  which  was  originally  ordered.170 

If  an  assessment  has  to  be  re-cast,  the  court  must  determine, 
by  an  order,  the  manner  in  which  the  corrections  or  changes 
shall  be  made.171 

4123  Res  judicata*  another  tract  or  lot 

A  former  adjudication  against  one  piece  of  land  cannot  be 
claimed  as  an  estoppel  or  bar  against  another  parcel  of  land  in 
a  subsequent  special  assessment  proceeding,  as  the  parties  to 
each  proceeding  are  different,  and  as  each  judgment  is  separate 
and  distinct  from  and  independent  of  the  judgment  of  any 
other  piece  or  tract  of  the  land  assessed.172 

4124  Res  judicata,  condemnation  judgment 

In  a  special  assessment  proceeding  to  pay  a  condemnation 
judgment,  the  verdict  and  condemnation  judgment  cannot  be 
interposed  as  res  judicata  on  the  question  of  benefits  to  land 
not  taken,  because  the  jury,  in  a  condemnation  suit,  has  no  power 
to  pass  upon  benefits  however  great  they  might  be  and  to  offset 
them  against  the  compensation  to  be  paid.  A  jury's  authority  is 
simply  to  consider  special  benefits  for  the  purpose  of  determin- 
ing whether  the  remaining  property  is  damaged  and  to  what 
amount,  and  of  reducing  or  balancing  the  damages.173 

4125  Res  judicata,  dismissal  and  discontinuance 

The  dismissal  or  the  discontinuance  of  a  special  assessment 
proceeding  for  want  of  jurisdiction  cannot   be  urged   as   res 

169  Chicago  v.  Crozer,  246  111.  511,  "2  Chicago   v.   Partridge,  248   111. 

514   (1910);   Sec.  52,  c.  24,  Hurd's       442,  448,  454  (1911);  Sec.  56,  Local 
Stat.  1909,  p.  467.  Improvement   act. 

"0  Chicago  v.   Hill,  251  111.   502,  1 73  Chicago  v.  Mecartney,  216  111. 

504    (1911);    Sees.    7  and  8,  Local      377,  381,  383    (1905). 
Improvement  act. 

171  Chicago  &  Western  Indiana  R. 
Co.  v.  Chicago,  230  111.  9,  12  (1907). 
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judicata   against   a   subsequent   proceeding   which   is   properly 
brought.174 

4126  Res  judicata,  overruling  objections 

An  order  which  overrules  objections  to  an  assessment  is  inter- 
locutory and  is  subject  to  modification  or  vacation  at  any  time 
before  the  entry  of  judgment  of  confirmation,  but  until  so 
modified  or  set  aside  its  findings  upon  questions  of  fact  presented 
by  the  petition  are  binding  upon  the  parties,  and  the  court  can- 
not be  required  to  re-try  those  questions  at  some  subsequent  stage 
of  the  proceedings,  in  the  absence  of  a  showing  of  some  good 
cause  why  the  objection  was  not  interposed  and  the  evidence 
presented  at  the  hearing  of  the  petition.175 

4127  Res  judicata,  prior  instalment 

Objections  which  existed  against  prior  instalments  of  a  spe- 
cial assessment  upon  application  for  judgment,  or  before  the 
making  of  voluntary  payment,  cannot  be  urged  against  subse- 
quent instalments  of  the  same  assessment.176 

4128  Resolution;  improvement  board,  record 

It  is  not  necessary  that  a  resolution  should  contain  all  of  the 
details  of  the  improvement,  when  it  describes  the  improve- 
ment in  a  general  way  with  sufficient  certainty,  and  when  taken 
in  connection  with  the  estimate  of  the  cost,  reasonably  advises 
the  property  holders  of  the  nature  of  the  proposed  improve- 
ment.177 A  first  resolution  of  a  board  of  local  improvements  is 
sufficient  without  incorporating  a  statement  of  the  manner  in 
which  the  improvement  shall  be  paid,  as  by  special  assessment  or 
special  taxation,  and  without  including  the  engineer's  report 
at  large  with  his  signature,  provided  his  itemized  estimate  of  the 
costs  of  the  improvement  be  given.1  "8    The  first  or  original  resolu- 

iT4Lusk  v.  Chicago,  211  111.   183,  i"  McLennan  v.  Chicago,  218  111. 

190  (1904)  ;  Chicago  v.  Baldwin,  227  62,  65  (1905)  ;  Jones  v.  Chicago,  213 

111.  534,  536  (1907).  111.  92,  94,  95   (1904;-,  Gae;e  v.  Chi- 

its  Spring  Creek  Drainage  District,  cago,  225  111.  218,  222   (1907). 

v.   Elgin,  Joliet  &   E.   Ry.   Co.,   249  its  Ziegler  v.  Chicago,  213  111.  61, 

111.  281,  282;  Sec.  37,  Levee  act,  as  63,  64,  66  (1904);  Lanphere  v.  Chi- 

amended  in   1909.  cago,  212  111.  440,  441  (1904)  ;  Jones 

ire  People    v.    Raymond,    248    111.  v.  Chicago,  213  111.  93,  94. 
124,    125     (1911);     Sec.    66,    Local 
Improvement  act. 
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tion  for  the  construction  of  a  sewer  need  not  describe  and  create 
the  drainage  district  with  which  the  sewer  will  be  connected.179 

A  resolution  which  fails  to  fix  the  place  or  hour  for  an 
adjourned  hearing  is  invalid.180 

It  is  only  the  original  resolution  of  the  board  that  must  be  at 
once  transcribed  into  the  board 's  record,  so  that  persons  notified 
to  attend  the  public  hearing  may  ascertain  the  purport  of  the 
resolution  by  inspecting  the  record.181 

4129  Resolution,  new 

A  resolution  which  merely  adheres  to  a  prior  resolution  is 
sufficient,  if  no  alteration  or  modification  is  made  in  the 
improvement.182 

4130  Sewers,  connecting;  prior  assessment 

It  is  no  objection  to  an  assessment  to  pay  for  the  construc- 
tion of  a  connecting  sewer  that  the  privilege  for  connecting  has 
already  been  made  the  subject  of  a  special  assessment  against 
the  property.  In  determining  the  amount  of  the  special  assess- 
ment, however,  the  amount  already  assessed  should  be  taken 
into  account  for  the  purpose  of  equalizing  assessments  between 
the  different  lots.183 

4131  Sewers,  construction 

A  city  has  power  to  order  the  construction  of  a  sewer,184  and 
to  levy  a  special  assessment  to  pay  for  it,  where  the  lands  in- 
volved are  connected  with  or  drained  by  a  drainage  system  of  a 
sanitary  district.1 85  A  system  of  sewers  in  a  city  or  village  which 
conveys  the  surface  water  from  the  cellars  and  basements  of 
property  located  within  a  particular  district,  may  be  constructed 
and  paid  for  by  special  assessment.186 

4132  Single  system,  separate  improvements 

Mere  similarity  of  improvements  and  contiguity  of  territory 

179  MacChesney  v.  Chicago,  227  111.  iss  Snydacker    v.    Hammond,  •  225 

215,  217   (1907).  111.   154,   157    (1907). 

iso  Lyman  v.  Cicero,  222  111.  379,  is*  Chicago    v.    MacChesney,    240 

382    (1906).  111.  174,  175   (1909). 

isi  Carbondale  v.  Walker,  240  111.  "5  MacChesney    v.    Chicago,    227 

21.  111.  215.  216    (1907). 

182  Hulbert    v.    Chicago,    213    111.  ise  Northwestern      University      v. 

452,  455    (1905).  Wilmette,   230   111.   86. 
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do  not  annul  an  ordinance  on  the  ground  that  several  improve- 
ments constitute  one  system  or  scheme.187 

4133  Subdivision  of  property 

A  municipality  has  no  power  to  subdivide  an  owner's  prop- 
erty for  the  purpose  of  spreading  an  assessment,  the  amend- 
ment of  section  41  of  the  Local  Improvement  act  being  uncon- 
stitutional.188 

4134  Territory,  detached 

Special  assessment  or  special  taxation  proceedings  begun 
before  territory  is  detached  may  be  continued  to  finality  not- 
withstanding that  such  territory  might  be  afterwards  detached, 
regardless  of  whether  the  proceeding  is  for  surface  or  under- 
surface  improvements.189 

4135  Variance,  improvement 

A  special  assessment  is  invalid  if  the  improvement,  as  con- 
structed, is  materially  different  from  that  which  was  authorized 
by  the  ordinance.190  A  variance  between  the  ordinance  and  the 
engineer's  estimated  cost  does  not  affect  the  validity  of  assess- 
ment proceedings,  unless  the  variance  is  wilful  or  intentional 
and  substantial.191  A  material  difference  between  the  work  in- 
cluded in  the  ordinance,  Avhether  of  more  or  less,  and  that  in- 
cluded in  the  estimate,  or  between  the  work  included  in  the 
ordinance  and  that  included  in  the  assessment,  is  a  substantial 
variance.192  A  change  between  the  estimate  and  the  ordinance 
which  increases  the  diameter  of  a  sewer  one-fourth  is  prima 
facie  wilful  and  substantial.193 

In  the  construction  of  local  improvements  a  mere  variation 
from  a  literal  compliance  with  the  terms  of  the  ordinance  will 
not  avoid  the  assessment.194 

No  benefits  are  assessable  either  to  the  public  or  to  the  prop- 

187  Ton   v.    Chicago,    216    111.    331  i"  Chicago  v.  Terwilliger,  253  111. 

(1905;.  395,  396   (1912);   Sec.  9,  Local  Im- 

iss  Chicago  v.  Wells,  236  111.   129  provement  act. 

(1908).  192  Chicago   v.   Terwilliger,   sitpra. 

189  Cicero  v.  Green,  211  111.  241.  X93  Chicago  v.  Terwilliger,  supra. 
245  (1904).  194  Chicago    v.    ShermaD,    212    111. 

190  Eustace  v.  People,  213  111.  424,  498,  505  (1904). 
426    (1905);   Chicago  v.  Ayers,  212 

111.  59,  60   (1904). 
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erty  owner  for  any  portion  of  an  improvement  which  is  not 
described  in  the  ordinance.195 

4136  Variance;  resolution,  ordinance  and  engineer's  estimate 

The  resolution  of  the  board  of  local  improvements  and  the 
ordinance  must  substantially  agree  as  to  the  nature,  character, 
locality  and  description  of  the  improvement,  but  the  resolution 
need  not  give  such  minute  detail  of  description  as  the  ordinance 
or  give  a  particular  specification  of  the  proposed  improve- 
ment.196 In  the  ordinance,  a  particular  and  detailed  description 
of  the  improvement  is  necessary,  whereas  the  description  in  the 
resolution  is  sufficient  if,  when  taken  in  connection  with  the  esti- 
mated cost,  it  will  give  the  property  owners  a  general  under- 
standing of  what  is  proposed  to  be  done.  A  fatal  variance 
between  the  resolution  and  the  ordinance  exists  only  when  the 
difference  in  the  description  of  the  improvement  in  each  is  wil- 
ful and  substantial.197 

An  ordinance  is  invalid  if  it  materially  and  substantially 
varies  from  the  resolutions  of  the  board  of  local  improvements 
or  the  estimate  of  the  engineer.198  Merely  greater  detail  in  de- 
scription of  the  improvement  in  the  ordinance  than  in  the  resolu- 
tion does  not  amount  to  a  substantial  variance  between  the 
resolution  and  the  ordinance.  199  No  substantial  variance  ex- 
ists between  the  original  resolution  and  the  improvement  ordi- 
nance if  the  matter  of  payment  is  not  the  same  in  both 
instruments,  as  the  question  of  payment  does  not  become  a 
matter  of  legal  consideration  until  the  ordinance  is  recom- 
mended for  adoption.200 

A  variance  between  the  improvement  described  in  the  ordi- 
nance and  the  improvement  recommended  by  the  board  of  local 
improvements  is  a  good  ground  of  objection  to  a  special  assess- 
ment201 if  the  variance  is  wilful,  substantial  and  material.202 

i95Glencoe  v.  Uthe,  253  111.  525.  65;    Lanphere  v.    Chicago,   212    111. 

isfl  Chicago  v.  Gage,  237  111.  328,  442;   Gage  v.  Chicago,  225  111.  218, 

329  (1908;.  222    (1907). 

197  Chicago  v.  Soukup,  245  111.  200  Marengo  v.  Eichler,  245  111. 
634,  636,  637   (1910);  Sec.  9,  Local  53,  54. 

Improvement     act      (Hurd's     Stat.  201  Lyman  v.  Cicero,  222  111.  379, 

1908,  p.  424).  380    (1906). 

198  Gardner  (City;  v.  Chicago,  224  202  Smith  v.  Chicago,  214  111.  155, 
111.  254,  256  (1906).  156  (1905). 

199  McLennan  v.  Chicago,  218  111. 
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NEW   ASSESSMENT   OBJECTIONS 

4137  Annulling  ordinance 

The  annulling  of  an  assessment  by  ordinance  before  making  a 
new  assessment  is  not  necessary  where  the  assessment  has  been 
annulled  by  the  judgment  of  the  court.203 

4138  Estimate  and  recommendation 

No  estimate  of  the  probable  cost  of  an  improvement  nor 
any  recommendation  of  the  board  of  local  improvements  is 
necessary  for  the  purpose  of  spreading  a  new  assessment  to 
pay  for  completed  work.204 

4139  Excepted  property 

A  new  assessment  may  be  made  upon  property  which  has 
been  excepted  from  a  judgment  of  confirmation  in  a  previous 
proceeding.  The  judgment  of  confirmation  cannot  be  annulled 
or  set  aside  as  to  property  which  it  includes.205 

4140  Limitation 

A  municipality  has  no  power  to  make  a  new  assessment  after 
the  expiration  of  five  years  from  the  confirmation  of  the  origi- 
nal assessment.206 

4141  Ordinance,  description  of  work 

An  ordinance  for  a  new  assessment  for  completed  work  need 
not  describe  the  work  in  detail,  nor  cure  defects  as  to  matters 
of  description  of  the  improvement  contained  in  the  original  ordi* 
nance,  when  the  municipality  has  accepted  the  work  as  satis- 
factory.207 

4142  Ordinance,  void  and  voidable 

No  new  assessment  for  completed  work  can  be  predicated  upon 
a  void  ordinance.208    An  ordinance  which  is  not  absolutely  void, 

203  Chicago  v.  Willoughby,  249  111.  206  Doremus  v.  Chicago,  212  111. 
249,  257  (1911).  513,  517   (1904). 

204  Chicago  v.  Gage,  232  111.  169,  207  Chicago  v.  Sherman,  212  111. 
172    (1908);    Chicago   v.    Gait,    225  503. 

111.   368,   372    (1907);   Lusk  v.   Chi-  208  Waukegan    v.    Lyon,    253    111. 

cago,   211   111.    190.  452,  455  (,1912;-,  Sec.  58,  Local  Im- 

205  Chicago  v.  Willoughby,  249  111.       provement  act. 
253,   257;    Sec.   57    (46)    Local   Im- 
provement act. 
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but  is  merely  defective  or  is  merely  insufficient  to  support  an 
assessment,  may  be  cured  by  a  supplemental  ordinance  and  a 
re-assessment;  but  a  supplemental  ordinance  and  re-assessment 
cannot  be  made  where  the  original  ordinance  is  void.209  It  is  no 
objection  to  a  new  assessment  that  the  original  ordinance  is 
defective.210 

4143  Re-assessment 

A  court  has  power  to  order  a  jury  to  be  empaneled  to  spread 
an  entire  assessment,  after  objections  to  the  assessment,  as 
spread  by  commissioners,  have  been  sustained,  and  the  assess- 
ment has  been  vacated  and  set  aside.211 

4144  Re-reference 

A  court  has  power  to  refer  an  assessment  roll  back  to  the  com- 
missioners, with  leave  to  make  a  new  assessment,  without 
specifying  the  manner  in  which  the  new  assessment  shall  be 
spread.212 

4145  Remanded  cause 

A  new  special  assessment  cannot  be  made  upon  the  mere 
reversal  and  remandment  of  a  special  assessment  proceeding, 
as  the  judgment  of  remandment  is  not  final.213  The  failure  to 
file  a  remanding  order  within  two  years  as  required  by  statute 
is  an  abandonment  of  the  particular  assessment  proceeding,  but 
not  of  the  right  to  make  a  new  assessment.214 

4146  Res  judicata 

An  ordinance  providing  for  an  improvement  is  distinct  and 
separate  from  an  ordinance  levying  an  assessment  to  pay  for 
the  improvement.  So  that  a  judgment  which  sets  aside  the  lat- 
ter ordinance  is  not  res  judicata  against  the  proceeding  which 
is  based  upon  the  former  ordinance.215     A  judgment  of  the 

209  Goodrich  v.  Chicago,  218  111.  213  Holden  v.  Chicago,  212  111.  289, 
18,   21    (1905).  291   (1904). 

210  Chicago  v.  Clark,  233  111.  404,  214  Chicago  v.  Willoughby,  249  111. 
406    (1908).  255,    25S. 

211  Spring  Creek  Drainage  District  215  Chicago  v.  Gage,  232  111.  169, 
v.  Elgin,  Joliet  &  E.  Ey.  Co.,  249  173   (1908). 

111.   284. 

212  Donovan  (Village)  v.  Donovan, 
236    111.    638. 
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supreme  court  annulling  an  assessment,  or  a  judgment  having 
that  effect,  is  not  res  judicata  upon  a  new  assessment,  where  the 
petition  in  the  first  assessment  is  dismissed  after  the  proceed- 
ings thereunder  have  been  annulled  on  appeal.216 

• 

4147  Validity 

A  new  assessment  is  valid  where  it  is  shown  that  the  work 
was  done  in  good  faith  by  contract  duly  let  and  executed  pur- 
suant to  an  ordinance  providing  that  such  improvement  should 
be  paid  for  by  special  assessment ;  that  the  prior  ordinance  was 
held  insufficient  for  the  purpose  of  such  assessment,  or  it  was 
otherwise  defective,  so  that  the  collection  of  the  assessment 
therein  provided  for  became  impossible;  that  the  original  as- 
sessment was  set  aside  by  some  court;  that  the  new  or  special 
ordinance  was  passed  providing  for  such  new  assessment;  and 
that  a  new  assessment  was  made  and  returned  and  like  notice 
was  given  and  proceedings  were  had  as  were  required  in  rela- 
tion to  the  first  ordinance  and  assessment,  except  that  the  same 
was  not  presented  by  the  board  of  local  improvements.217 

SUPPLEMENTAL  ASSESSMENT,  OBJECTIONS 

4148  Cost  of  Collecting 

In  a  petition  for  a  supplemental  assessment  it  is  proper  to 
allow  for  collecting  and  disbursing  the  original  assessment.218 

4149  Interest 

A  supplemental  assessment  may  be  levied  to  pay  principal 
and  interest  due  upon  vouchers  issued  to  a  contractor  for  a  local 
improvement  to  be  paid  for  by  special  assessment.219  An  allow- 
ance of  interest  in  a  supplemental  or  new  assessment  is  lawful 
if  it  is  made  to  meet  interest  bearing  orders  or  bonds.220  But  a 
provision  in  an  ordinance  for  a  supplemental  assessment  requir- 
ing the  payment  of  interest  upon  an  assessment  which  is  pay- 
able in  a  single  payment  is  invalid,  if  the  illegal  provision  is 
severable  from  the  valid  portion  of  the  ordinance.221 

218  Goodrich  v.  Chicago,  218  111.  85  (1906);  Cicero  v.  Green,  211  HI. 
20.  247. 

217  Chicago   v.    Sherman,    212   111.  220  Lusk  v.  Chicago,  211   111.  191. 

505  221  Conway    v.    Chicago,    219    111. 

2^  Cicero  v.  Green,  211  HI.  246.  295,302  (1906). 

219  Cicero  v.  Skinner,  220  111.  82, 
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4150  Plats  and  profiles 

In  a  supplemental  or  additional  assessment,  it  is  not  neces- 
sary to  file  with  the  petition  plats  and  profiles,  where  the  peti- 
tion is  merely  for  the  purpose  of  completing  the  work  as  origi- 
nally laid  out  and  the  original  plats  and  profiles  show  all  of 
the  work.-22 

4151  Premature 

A  supplemental  assessment  cannot  be  made  until  the  improve- 
ment has  been  completed  and  accepted  and  the  amount  of  the 
deficiency  has  been  definitely  determined  by  the  board  of  local 
improvements.223 

4152  Release,  estoppel 

A  contractor's  release  in  a  voucher  of  any  and  all  claims  or 
liens,  etc.,  operates  only  as  a  relinquishment  of  claims  against 
the  municipality,  and  does  not  estop  the  contractor  from  obtain- 
ing payment  by  supplemental  assessment  if  the  actual  cost  of 
the  improvement  exceeds  the  first  assessment.224 

4153  Res  judicata,  benefits 

A  judgment  of  confirmation  in  an  original  assessment  based 
upon  an  issue  of  benefits  is  res  judicata  on  a  petition  for  a  sup- 
plemental assessment  on  the  same  property.225 

4154  Res  judicata,  cost  of  improvement 

In  a  supplemental  special  assessment  to  pay  a  deficiency  in  a 
I'ormer  special  assessment,  the  judgment  of  confirmation  and  the 
latter  proceeding  is  not  conclusive  of  the  right  to  make  a  supple- 
mental levy  when  there  was  no  finding  in  the  original  assessment 
that  the  objector's  property  had  been  assessed  its  full  proportion- 
ate share  of  the  actual  cost  of  the  improvement.226 

4155  Res  judicata,  prior  ordinance 

In  a  proceeding  for  a  supplemental  assessment  the  property 
owners  are  confined  to  the  ordinance  then  being  proceeded  under, 

222  Fountain  Head  Drainage  Dis-  224  Cicero  v.  Green,  211  111.  244. 
trict  v.  Wright,  228  111.  208,  213  225  Cicero  v.  Green,  211  111.  243. 
(1907).  226  Cicero  v.   Skinner,  220  111.   82, 

223  Sheriffs    v.    Chicago,    213    111.  84   (1906). 
620,   622    (1905 J;    Chicago   v.   Rich- 
ardson, 213  111.  96,  97   (1904). 
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and  they  are  not  permitted  to  question  the  sufficiency  of  a  prior 
ordinance.227 

OBJECTION  FORMS 

4156  General  objection 

(Caption) 

In  re  application  of  (city)   of   for  confirmation 

of  assessment  roll  in  special  assessment  number    ,   for 

(opening avenue). 

Now  comes by ,  his  attorney,  and  shows 

to  the  court  that  he  is  interested  in  (Describe  property)  ;  that 
said  premises  are  included  in  the  assessment  roll  in  the  above 

entitled  cause,  and  are  assessed  at  the  sum  of  

dollars;  and  that  he  objects  to  the  confirmation  of  said  assess- 
ment roll  for  the  reasons  stated  in  the  annexed  list  of  objec- 
tions marked  "Objections  to  judgment." 


Attorney  for 


4157  Affidavit 


The  affidavits  of  mailing  and  posting  notices  of  the  applica- 
tion for  confirmation,  are  insufficient  to  sustain  said  application. 

4158  Alteration  or  change 

The  assessment  upon  the  property  of  this  objector,  as  agreed 
upon  by  said  commissioners,  has  been  changed  without 
authority. 

4159  Apportionment 

The  property  of  this  objector  is  assessed  together  with  prop- 
erty not  owned  by  said  objector,  in  one  amount,  so  that  it  is  im- 
possible for  this  objector  to  know  what  proportion  of  said 
assessment  he  should  pay. 

4160  Benefits 

Said  property  is  not  benefited  by  said  proposed  improvement, 
but  is  damaged. 

Said  assessment  is  levied  upon  a  part  only  of  the  property 
specially  benefited  thereby. 

Said  assessment  is  not  levied  upon  the  several  parcels  of  land 
in  the  proportion  of  the  benefits  thereto  from  said  improvement. 

227  Conway  v.  Chicago,  219  111. 
299;  Enos  v.  Springfield,  113  111.  65, 
74   (1885). 
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The  commissioners,  in  making  said  assessment,  knowingly 
and  wilfully  assessed  certain  property  for  an  amount  grossly 
and  very  much  less  than  it  was  benefited,  and  in  so  doing  in- 
creased the  assessment  against  objector's  property. 

Said  assessment  upon  the  property  of  said  objector  exceeds 
the  proportionate  share  of  the  expense  of  said  alleged  improve- 
ment, fairly  and  equitably  chargeable  upon  said  property. 

The  said  assessment  upon  the  property  of  said  objector  ex- 
ceeds the  benefits  which  will  accrue  to  said  property  from  the 
proposed  improvement. 

Said  assessment  is  based  upon  a  consideration  of  supposed  or 
future  benefits,  and  not  of  actual  benefits  to  the  property  of 
this  objector  conferred  by  said  proposed  improvement.^ 

The  proportion  of  said  improvement  assessed  to  the  (city)  of 

is  less  than  the  proportion  of  said  expense  which 

equitably  should  be  borne  by  said  municipality. 

4161  Commissioners 

The  commissioners  who  made  such  assessment  were  not 
legally  appointed. 

Said  assessment  was  levied  by  persons  who  were  not  eligible 
to  act  as  commissioners. 

Said  assessment  was  levied  by  commissioners  who  were  not 
eligible  to  act  as  such,  and  who  failed  to  qualify,  and  to  take 
the  oath  as  the  law  requires. 

The  commissioners  have  not  examined  the  locality  where  the 
improvement  is  proposed  to  be  made,  or  the  parcels  of  land 
that  will  be  benefited  thereby. 

The  commissioners,  or  some  of  them,  never  read  the  assess- 
ment roll  as  the  same  is  returned  into  court. 

The  commissioners  appointed  to  spread  said  assessment  failed 
to  sign  such  assessment. 

4162  Dedication 

avenue  from to street  for 

the  alleged  opening  of  which  it  is  proposed  to  make  said 
assessment,  has  for  more  than  twenty  years  prior  to  the  insti- 
tution of  the  condemnation  proceedings  in  this  case,  been 
opened  and  in  constant  use  as  a  public  street,  and  is  now  so 
opened  and  used  as  a  public  street,  and  the  land  sought  to  be 
condemned  in  said  proceeding  has  been  dedicated  to  the  public 
for  use  as  such  street;  and  said  condemnation  proceedings  are 
therefore  unnecessary,  improper  and  invalid. 

4163  Description  of  property 

The  description  of  the  property  sought  to  be  assessed  is  im- 
perfect, indefinite  and  wholly  insufficient  to  answer  the  require- 
ment of  the  statute  in  such  case  made  and  provided. 
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4164  Estimate 

The  commissioners  have  not  estimated  the  costs  of  the  pro- 
ceedings herein  as  by  law  required. 

The  said  commissioners  did  not  make  a  fair  and  just  estimate 
of  the  cost  of  the  proposed  improvement,  but  falsely  and  fraud- 
ulently estimated  it  far  above  what  it  will  actually  cost. 

The  commissioners  appointed  to  estimate  the  cost  of  the  im- 
provement failed  to  qualify  and  sign  their  estimate  of  the  im- 
provement. 

The  estimate  of  the  cost  of  said  improvement,  and  of  making 
and  collecting  the  assessment  therefor  is  illegal,  unauthorized 
and  void. 

4165  Improvement 

The  property  assessed  is  not  contiguous  to  the  present  im- 
provement. 

The  alleged  improvement  for  which  this  assessment  is  levied, 
is  for  several,  separate  and  distinct  improvements  which  do  not 
form  parts  of  one  system,  but  are  disconnected,  several  and 
unrelated. 

The  said  proposed  improvement  consists  of  several  and  dis- 
tinct improvements,  each  of  which  is  private  and  not  public  in 
its  nature. 

The  improvement  to  be  paid  for  by  said  assessment  has  been 
changed,  and  is  different  from  that  described  in  said  ordinance 
and  proceedings. 

Said  assessment  has  been  made  for  an  alleged  improvement, 
different  from  that  provided  for  by  the  ordinance  in  this  case. 

A  part  of  the  improvement  described  in  said  proceedings  had 
been  done  prior  to  the  passage  of  the  ordinance  directing  the 
making  of  said  assessment. 

A  part  of  the  improvements  described  in  said  proceedings 
had  been  done  by  private  persons,  at  their  own  expense,  prior 
to  the  passage  of  the  ordinance,  directing  the  making  of,  said 
assessment. 

The  description  of  said  improvement  in  the  notice  of  applica- 
tion for  confirmation,  in  the  oath  taken  by  the  commissioners, 
and  in  the  assessment  roll,  are  insufficient  and  variant  from  the 
ordinance  directing  the  making  of  said  improvement. 

4166  Jurisdiction 

This  court  is  without  jurisdiction  or  authority  to  confirm  said 
assessment. 

Said  municipality  has  no  power  or  jurisdiction  to  make  the 
proposed  improvement. 

Said  (city  council)  had  no  authority  to  pass  said  ordinance. 
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4167  Monopoly,  res  judicata 

Said  ordinance  creates  a  monopoly  and  prevents  competition 
in  the  provision  relating  to  the  character  of  the  cementing  ma- 
terial or  asphaltum  to  be  used  in  the  proposed  improvement. 

In  the  original  proceedings  which  were  between  the  same 
parties  and  for  the  same  cause  of  action  these  objectors  filed 
an  objection  that  the  original  ordinance  created  a  monopoly 
and  prevented  competition  in  the  provision  relating  to  the 
character  of  the  cementing  material  or  asphaltum  to  be  used 
in  the  proposed  improvement,  and  upon  the  hearing  of  said  ob- 
jection introduced  evidence  in  support  thereof.  Whereupon 
the  court  after  due  consideration  sustained  said  objection,  on, 

to  wit,  the day  of ,  19. .,  and  entered  judgment 

to  that  effect  dismissing  the  petition  therein  as  to  the  property 
of  said  objectors,  as  more  fully  appears  in  the  record  of  said 
court  to  which  reference  is  had  for  greater  particularity ; 
which  judgment  is  now  and  has  since  been  in  full  force  and 
effect  and  not  in  the  least  reversed  or  made  void. 

4168  Notice 

Due  notice  of  this  application  for  confirmation  has  not  been 
published,  posted  and  mailed,  as  required  by  law. 

4169  Ordinance,  compliance 

The  commissioners  have  not,  in  making  said  assessment,  fol- 
lowed the  requirements  of  said  ordinance,  but  have  made  and 
returned  an  unjust  and  illegal  report  and  assessment,  which 
does  not  comply  with  said  ordinance  or  the  law  of  this  state. 

4170  Ordinance,  validity 

The  improvement  described  in  said  ordinance  is  double. 

The  nature,  character,  locality  and  description  of  the  pro- 
posed improvement  are  not  specified  in  said  ordinance. 

The  ordinance  for  said  assessment  is  invalid,  in  that  it  does 
not  describe  the  improvement  with  sufficient  certainty. 

There  is  no  evidence  that  said  ordinance  ever  passed. 

There  was  no  reference  of  said  ordinance  to  any  committee 
of  the  (city  council)  and  no  report  thereon  by  such  committee. 

4171  Petition 

The  petition  and  the  record  do  not  show  that  the  preliminary 
steps  required  by  law  to  be  taken,  have  been  taken,  and  such 
steps  have  not  in  fact  been  taken. 

The  petition,  the  assessment  roll,  and  the  notices  filed  in  this 
proceeding,  do  not  comply  with  the  provisions  of  the  statute 
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under  which  this  improvement  is  sought  to  be  made,  and  are 
otherwise  incomplete,  insufficient  and  invalid. 

The  petition  for  said  assessment  is  informal,  and  does  not 
contain  a  copy  of  the  ordinance  therefor. 

4172  Purpose 

Said  assessment  is  levied  for  a  purpose  not  authorized  by 
law. 

4173  Report 

The  report  of  the  persons  alleged  to  have  been  appointed  to 
make  an  estimate  of  the  cost  of  said  improvement  was  not 
made  and  approved  as  required  by  law. 

4174  Subdivision  of  property 

The  property  of  said  objector  has  been  arbitrarily  subdivided 
in  making  said  improvement  and  assessment  without  authority 
of  law  or  fact,  or  the  consent  of  said  objector ;  and  said  assess- 
ment has  been  illegally  and  unfairly  levied  on  the  separate  parts 
of  said  property  under  said  subdivision. 

4175  Validity  of  assessment 

Said  assessment,  in  so  far  as  it  affects  the  said  property  of 
the  objector,  is  unconstitutional,  inequitable  and  void. 

PRACTICE 

4176  Demurrer 

Objections  to  special  assessments  are  not  demurrable;228  nor 
can  the  sufficiency  of  the  objections  be  raised  by  plea.229 

4177  Dismissal 

It  is  proper  to  dismiss  a  petition  for  a  special  assessment  which 
unlawfully  includes  property  as  an  essential  and  material  part 
of  the  contemplated  improvement  and  its  omission  would  nec- 
essarily destroy  the  proposed  improvement.230 

4178  Election,  application,  waiver 

If  a  large  number  of  objections  are  filed  in  a  special  assess- 
ment proceeding,  the  court,  upon  application  of  the  municipal- 

228  Enos  v.  Springfield,  113  111.  65,  220  People  v.  Sullivan,  238  111.  386, 

74  (1885):  People  v.  Chapman,  127       388    C1909). 
111.   387,   390    (1889).  zsoMoline  v.  Greene.  2f>2  111.  482. 
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ity,  should  require  the  objector  to  point  out  specifically  on  what 
objections  he  relies ;  and  if  an  election  is  made,  all  other  objec- 
tions will  be  deemed  as  waived.231 

4179  Hearing 

The  legal  objections  should  be  heard  first  and  apart  from  the 
objections  to  the  merits,  so  as  to  give  an  objector  an  opportunity 
to  secure  proper  evidence.232  This  hearing  is  conducted  accord- 
ing to  the  rules  applicable  to  cases  at  law.233 

4180  Sustaining  objections,  scope 

A  judgment  which  sustains  valid  objections  to  an  improvement 
ordinance  and  dismisses  the  petition  as  to  objectors  is  an  adjudi- 
cation that  the  ordinance  is  void,  and  this  effect  is  not  altered 
by  a  finding  that  the  ordinance  is  defective  and  insufficient  for 
the  purpose  of  the  assessment.234 

4181  Legal  objections,  order  overruling 

(Caption) 

This  day  again  come  the  said  city  of by  its  attor- 
ney and  the  objector  herein  represented  by ,  his 

attorney;  and  thereupon,  after  a  hearing,  \t  is  ordered  by  the 
court  that  said  objector  have  leave  to  file  herein  one  addi- 
tional objection  numbered   ;  and  as  to  the  additional 

objections  of  said  objector  numbered   ,  leave  of  court 

is  hereby  refused  to  the  filing  of  same.  And  said  cause  com- 
ing on  to  be  further  heard  upon  the  legal  objections  of  said 
objector  to  said  assessment,  after  a  hearing,  it  is  ordered 
by  the  court  that  said  legal  objections  be  and  the  same  are 
hereby  overruled.  Whereupon,  the  said  objector  now  here 
duly  excepts. 

4182  Benefits,  order  to  try  question  of 

(Caption) 

This  day  again  come  the  said  city  of by  its  attor- 
ney and  the  objectors  herein  represented  by ,  their 

attorney;  and  thereupon,  it  is  ordered  by  the  court  that  the 
cause  proceed  as  to  the  question  of  benefits,  and  that  a  jury  be 
summoned  and  empaneled  according  to  law. 

23i  Clark  v.  Chicago,  214  111.  318,  233  Franklin  Park  v.  Franklin,  228 

320   (1905).  111.   591,  592    (1907). 

232  Doran  v.  Murphysboro,  225  111.  234  Waukegan    v.    Lyon,    253    111. 

519;  Fisher  v.  Chicago,  213  111.  273.  455. 
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VERDICT 

4183  Petitioner 

(Caption) 
We,  the  jury,  find  the  issues  for  the  petitioner  herein  and 

that  the  property  of  objectors  represented  by  is 

not  assessed  more  than  it  will  be  benefited;  nor  more  than  its 
proportionate  share  of  the  cost  of  said  improvement. 


(Caption) 

We,  the  jury,  find  the  issues  for  the  petitioner  herein,  and 
that  the  property  of  objectors  is  not  assessed  more  than  it 
will  be  benefited,  nor  more  or  less  than  its  proportionate  share 
of  the  cost  of  said  improvement,  except  as  it  applies  to  lots 

(Describe  property),  in  county,   ,  which 

we  assess  at dollars  per  front  foot  on 

avenue,  to  wit: 

Lot  1 $ 

Lot  2,  etc. 
In  all  other  respects  said  assessment  roll  is  confirmed. 

(Jurors'  signatures) 

4184  Motion  for  new  trial 

(Caption) 

And  now  comes ,  who  is  the  owner  of  the  por- 
tion of  the  property  included  in  the  assessment  roll  in  said 
cause,  described  as  follows:   (Describe  property),  situated  in 

county, ,  and  who  duly  filed  objections  to 

the   assessment   upon   his   said   property   in   said   matter,    by 

,  his  attorneys,  and  moves  the  court  to  set  aside 

the  verdict  of  the  jury  in  said  matter  as  to  the  assessment 
upon  his  said  property,  and  for  a  new  trial,  upon  the  follow- 
ing grounds,  viz. : 

1.  The  court  erred  in  admitting  improper  and  incompetent 
evidence  to  go  to  the  jury  against  the  objection  and  exception 
of  said  objector. 

2.  The  court  erred  in  refusing  to  admit  legal  and  proper 
evidence  offered  by  said  objector. 

3.  Each  and  every  of  the  instructions  given  by  the  court 

in  behalf  of  the  city  of   were  improper  and  not 

authorized  by  the  law  and  the  evidence. 

4.  Each  and  every  of  the  instructions  given  by  the  court 
on  behalf  of  other  objectors  in  said  matter  were  improper  and 
not  authorized  by  the  law  and  the  evidence. 

5.  The  verdict  is  contrary  to  the  preponderance  of  the  evi- 
dence, and  is  unjust  and  improper. 
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6.  There  is  no  evidence  in  the  case  that  any  valid  ordi- 
nance was  ever  passed  by  the  common  council  of  the  city  of 
for  the  assessment  in  question. 

7.  The  court  erred  in  refusing  to  dismiss  the  petition  in 
this  case  on  the  motion  of  said  objector  on  the  ground  that 
the  court  had  no  jurisdiction  of  the  subject  matter,  for  the 

reason  that avenue  between  and 

streets,  and  other  parts  of  said  avenue  parallel  with  and  con- 
tiguous to   ,  were  prior  to  and  at  the  time  of  the 

institution  of  proceedings  in  this  case,  under  the   exclusive 

control  of  the    commissioners  pursuant  to  the 

statute  of  the  state  of  Illinois  in  that  behalf,  and  the  city  of 
had  no  power  to  in  any  way  open,  widen,  or  other- 
wise improve  said  avenue  between  said   

and   streets,  and  all  proceedings  had  in  this  case 

are  absolutely  null  and  void. 

8.  The  petition  in  this  case   asks  for  an  assessment  for 

opening   avenue  between and   

streets,   and  alleges  that  an  ordinance  was   enacted  by  the 

common  council  of  the  city  of   for  the  making  of 

said  improvement  as  aforesaid,  while  the  evidence  in  this  case, 
both  that  offered  by  the  petitioner  as  well  as  the  objectors, 
shows  that  at  the  time  of  the  alleged  passing  of  said  ordinance, 
and  at  the  time  of  the  institution  of  the  proceedings  for  con- 
demnation in  this  case,  said   avenue  between  said 

and streets  was,  and  for  a  long  time  had 

been  opened  and  used  as  a  street  twenty-nine  feet  wide,  and 
that  said  proposed  improvement  was  in  fact  for  the  widening 

of  said avenue  between  said and 

streets  from   a  width  of  twenty-nine  feet  to   the   width   of 

feet,  and  not  for  the  opening  of  said  

avenue  between  said  streets. 

9.  The  counsel  for  the  petitioner  in  his  closing  argument 
made  irrelevant  and  improper  remarks  to  the  jury  that  were 
calculated  to,  and  said  objector  believes  did,  prejudice  the 
jury  in  favor  of  the  petitioner  and  against  said  objector,  in 
that  he  stated  to  the  jury  that  the  premises  of  the  objectors 

were  worth  from  $ to  $ per  front  foot;  and  that 

he  further  stated  to  the  jury  that  if  the  full  amount  of  the 
assessment  was  not  sustained  the  deficiency  would  have  to  be 

paid  by  the  city  of  from  funds  raised  by  general 

taxation;  and  that  he  further  stated  to  the  jury  that  the  ob- 
jectors did  not  want  the  humble  citizens  of to  travel 

on  the  street  past  their  property^  but  the  public  had  a  right 
to  do  so  and  that  was  what  streets  were  for;  to  the  making 
of  which  remarks  as  they  were  severally  made  as  aforesaid, 
the  counsel  for  said  objector  then  and  there,  at  the  respective 
making  of  said  remarks,  objected,  and  the  court  overruled 
each  and  every  of  said  objections,  to  each  and  every  of  which 
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rulings  of  the  court  as  made  said  objector,  by  his  counsel, 
then  and  there  excepted. 


Attorney  for  objector. 

JUDGMENT 


4185  Amount,  certainty 

A  judgment  for  a  tax  or  a  special  assessment  must  be  certain 
in  amount.  If  it  does  not,  in  terms  or  by  reference,  find  the  sums 
of  money  due  for  the  tax  or  the  assessment  and  costs,  it  is  fatally 
defective.235 

4186  Jurisdiction,  record 

A  judgment  for  a  special  assessment  or  a  tax  sufficiently  recites 
jurisdiction  under  the  statute  if  it  states  the  obtaining  of  juris- 
diction by  a  notice,  when  jurisdiction  is  acquired  in  that  way.236 
The  record  of  an  order  which  is  to  be  entered  after  the  expiration 
of  the  term  at  which  a  judgment  of  confirmation  was  rendered, 
must  show  that  the  court  had  jurisdiction.237 

4187  Sale 

It  is  no  longer  necessary  to  add  to  a  judgment  ordering  several 
tracts  or  lots  to  be  sold,  the  words  "or  so  much  of  each"  of  them 
as  shall  be  sufficient ' '  contained  in  the  statutory  form.238 

4188  Amendment 

During  the  term  at  which  a  judgment  is  rendered  the  court  has 
power  to  amend  or  correct  the  record  and  make  it  to  conform  to 
its  rulings.239 


4189  Confirmation,  nature 

A  judgment  of  confirmation  of  a  special  assessment  is  a  judg- 
ment in  rem,  and  not  in  personam;  it  is  several  as  against  each 

235  Gage  v.  People,   213   111.   347,  238  Gage    v.    People,    supra;    Sec. 

349  (1905).  191,  Revenue  act. 

236  Gage  v    People    213    111.   347,  239  McChesney  v.  Chieago,  226  111. 

350  (1905;.  238,   241    (1907). 

237  Chicago  v.  Smale,  248  111.  417. 
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parcel  of  land  for  the  amount  shown  by  the  judgment  to  have 
been  finally  assessed  against  it.240 

4190  Confirmation,  practice 

In  special  assessment  matters,  the  court  should  not  ordinarily, 
enter  confirmation  unless  the  record  clearly  shows  that  a  jury 
trial  was  waived  and  the  cause  was  submitted  to  the  court,  or 
unless,  after  legal  objections  were  overruled,  further  controversy 
on  the  merits  was  waived.241 

4191  Confirmation  judgment 

(Caption) 

And  now  this  cause  having  come  on  for  trial  in  its  regular 

order  on  the  calendar,  comes  the  city  of  ,  by  its 

attorney;  and  it  appearing  to  the  court  that  due  notice  of 
this  trial  has  been  given  to  the  attorney  for  the  objectors 
herein;  and  this  cause  coming  on  to  be  heard  upon  the  legal 
objections,  and  the  court  having  heard  the  same  and  argu- 
ment of  the  respective  counsel,  doth  overrule  all  legal  objec- 
tions. 

It  is  therefore  ordered  that  a  jury  come;  whereupon,  come 
the  jurors  of  a  good  and  lawful  jury,  to  wit:  (Here  insert 
names  of  jurors),  who  having  been  duly  selected,  examined 
and  sworn,  well  and  truly  to  try  the  issues  joined  herein  and 
a  true  verdict  render  according  to  the  evidence,  and  having 
viewed  the  premises,  and  having  heard  the  evidence  adduced 
herein,  the  arguments  of  counsel  and  the  instructions  from  the 
court,  bring  in  their  verdict  and  say :  (Here  insert  verdict  of 
jury  verbatim  except  jurors  names)  ;  which  said  verdict  is 
signed  by  each  and  all  of  the  jurors  aforesaid. 

Thereupon  the  attorneys  for  the  respective  objectors  and 

the  city  of  do  enter  their  motions  for  new  trials, 

which  said  motions  were  continued. 

This  cause  coming  on  further  to  be  heard  upon  the  motions 
for  new  trials,  the  petitioner  herein  having  withdrawn  its 
motion  for  a  new  trial,  and  the  court  being  fully  advised  in 
the  premises,  doth  overrule  all  such  motions  for  new  trial, 
except  the  motion  for  a  new  trial  made  by  and  in  behalf  of 

objector,    ,  which  last  mentioned  motion  is  hereby 

granted  and  said  verdict  vacated  so  far  as  it  relates  to  (De- 
scribe property)  ;  to  which  overruling  of  said  motions  for  new 
trials  and  also  to  the  granting  of  a  new  trial  to  the  said 
by  the  court,  the  counsel  for  all  the  other  respec- 
tive objectors  duly  except;  and  this  cause  coming  on  further 

2*0  Gibler  v.  Mattoon,  167  111.  18,  241  Doran  v.  Murphysboro,  225  111. 

19,  20   (1897).  518. 
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to  be  heard  upon  motion  of  petitioner  for  judgment  upon  the 
verdict,  thereupon  the  attorneys  for  the  respective  objectors 
duly  move  in  arrest  of  judgment,  which  motions  are  overruled 
by  the  court;  to  which  ruling  of  the  court  the  attorneys  for 
the  respective  objectors  duly  except;  and 

It  is  ordered  and  adjudged  by  the  court  that  all  objections 
filed  to  the  assessment  roll  last  returned  and  filed  by  the  com- 
missioners herein  be,  and  the  same  are  hereby  overruled,  and 
the  assessment  upon  each  and  all  of  the  lots,  pieces  and  par- 
cels of  land  so  objected  for  herein,  be  and  the  same  is  hereby 
confirmed  in  all  respects,  excepting  so  much  as  relates  to  the 

property  above  named  and  owned  by ,  for  which 

a  new  and  separate  trial  is  hereby  granted ;  and  that  the  clerk 
of  this  court  certify  the  said  assessment,  together  with  this 

judgment,    to    the    city    collector    of    the    city    of 

as  required  by  law ;  to  which  ruling  of  the  court  all  objectors 
except,  and  from  which  judgment  the  objectors,  by  their 
respective  attorneys,  pray  an  appeal  to  the  supreme  court, 
which  prayer  is  granted  upon  their  filing  an  appeal  bond  in 
the  sum  of  $ ,  within days,  and  a  bill  of  excep- 
tions, within days  from  the  date  of  the  entry  of  this 

judgment. 

4192  Default,  practice 

It  is  lawful  to  default  an  objector  who  fails  to  appear  in 
support  of  his  objections.242 

4193  Default  judgment 

(Caption) 

Now  on  this  day  comes  the  city  of ,  the  peti- 
tioner herein,  by  its  attorney,  and  moves  the  court  for  a  de- 
fault herein,  and  for  confirmation  of  said  assessment;  and  it 
appearing  to  the  court  that  the  commissioners  heretofore  ap- 
pointed to  make  said  assessment  have  complied  with  all  the 
requirements  of  the  law,  as  to  posting  and  sending  notices 
to  the  owners  of  the  property  assessed,  and  that  due  notice, 
as  required  by  law,  has  been  given  of  this  application,  and  of 
the  making  and  return  of  said  assessment,  and  of  the  time  for 
the  final  hearing  thereon,  and  no  objections  to  said  assessment 
having  been  filed,  except  as  to  the  real  estate  described  in  the 
objections  filed  in  the  above  entitled  cause,  and  no  defense 
thereunto  made,  except  on  behalf  of  the  owners  of  the  real 
estate  for  which  objections  have  been  filed,  it  is  ordered  and 
adjudged  by  the  court  that  a  default  be  and  is  hereby  entered 
against  each  and  all  of  the  lots,  blocks,  tracts  and  parcels  of 

242  Gage  v.  Chicago,  211  111.  109, 
111  (1904). 
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land  assessed  and  described  in  said  assessment  roll  for  said 
improvement,  returned  and  filed  in  this  court,  as  to  which  no 
objections  have  been  filed,  and  that  said  assessment  and  all 
proceedings  therein  be  and  the  same  are  hereby  confirmed, 
except  as  to  the  real  estate  described  in  objections  on  file 
with  the  clerk  of  this  court,  and  that  the  clerk  of  this  court 
certify  the  assessment  roll  returned  by  said  commissioners, 
together  with  this  judgment,  to  the  city  collector  of  the  city  of 
,  as  required  by  law. 

APPEAL  AND  ERROR 

4194  Appeal  or  error,  affidavit 

A  judgment  of  confirmation  must  be  appealed  from,  and  cannot 
be  reviewed  upon  writ  of  error  where  a  party  to  the  judgment 
or  the  property  owner  has  appeared  pursuant  to  notice  and  has 
been  heard  upon  objections  to  the  assessment  or  tax.243  A  con- 
firmation judgment  may  be  reviewed  upon  writ  of  error  alone 
where  the  property  owner  or  a  party  to  the  judgment,  has  failed, 
for  some  reason,  to  receive  notice  and  judgment  by  default  was 
entered  against  him.244  Before  a  party  can  sue  out  a  writ  of  error 
in  a  special  assessment  matter,  he  must  make  an  affidavit  as  to 
when  notice  of  delinquency  came  to  him  and  when  he  first 
received  notice  of  the  pendency  of  the  proceeding  for  confirma- 
tion of  the  assessment.245 

4195  Appealable  order,  completion  of  improvement 

An  order  which  confirms  and  approves  the  certificate  of  cost 
of  a  local  improvement  and  finds  it  to  have  been  made  in  sub- 
stantial compliance  with  the  improvement  ordinance  is  not 
appealable.246 

4196  Appealable  order,  confirmation 

An  order  which  overrules  legal  objections  and  confirms  an 
assessment  after  the  question  of  benefits  has  been  submitted  to  and 
decided  by  the  trial  court  upon  a  waiver  of  a  jury,  is  final  and 
appealable.247 

243pekin  v.  Wetrel,   246  111.  493,  24epe0ria    v.    Tichenor,    251    111. 

496   (1910);   Sec.  95,  c.  24,  Hurd's  495  (1911);  Sec.  84,  Local  Improve- 

Stat.,   1909,  p.   480.  ment  act. 

244  Pekin  v.  Wetzel,  supra.  2*i  Park  Ridge  v.  Wisner,  253  111. 

245  Lingle  v.  Chicago,  212  111.  512  361. 
(1904). 
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4197  Appealable  order,  dismissal 

An  order  which  denies  a  motion  to  dismiss  the  petition  for 
confirmation  of  a  special  assessment  will  be  treated  as  final,  when 
the  party  who  had  made  the  motion  had  waived  further  con- 
troversy as  to  any  question  upon  the  record  including  the  question 
as  to  the  amount  of  benefits,  and  a  judgment  of  confirmation  had 
been  entered.248 

4198  Appealable  order,  rebate 

An  order  for  distribution  of  a  rebate  is  appealable.249 

4199  Appealable  order,  sustaining  legal  objections 

An  order  entered  sustaining  all  legal  objections,  is  final  and 
appealable,  if  it  defeats  the  entire  proceedings  and  makes  it  neces- 
sary to  recommence  them.250 

4200  Appeal  bond 

251  The    condition    of    the    above    obligation    is    such,    that 

whereas,  the  city  of  did,  on  the   day  of 

,  19.  .,  in  the  county  court  of   county, 

in  the  state  aforesaid,  and  of  the   term  thereof,  19.., 

recover   a    judgment    of    confirmation    against   the   following 

described  real  estate,  on  the  application  of  the  city  of 

to  wit:  (Set  forth  description),  for  the  sum  of 
]['.'. 'dollars,  and  from  which  said  judgment  of  confirma- 
tion of  the  said  county  court  of county,  the  said 

have  prayed  for,  and  obtained  an  appeal  to 

the  supreme  court  of  Illinois : 

Now,  therefore,  if  the  said  shall  duly  prose- 
cute their  said  appeal  with  effect,  and  moreover,  pay  the 
amount  of  the  judgment,  costs,  interests,  and  damages  ren- 
dered, and  to  be  rendered  against  them  in  case  the  said  judg- 
ment shall  be  affirmed  in  said  supreme  court,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 


(Signatures  and  seals) 
Taken  and  approved  by  me  this day  of ,  19 . . 

County  Judge. 

248  Highland  Park    v.    McMullin,  250  Iroquois    Drainage    District   v. 
249  pj,  l70.                                                   Harroun,  222  111.  494. 

249  Peoria  v.  Smith,   232   111.   561,  251  Obligation  to  the  people. 
566  (1908). 
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4201  Approval  order 

(Caption) 

Mow  on  this  day  the  court  having  examined  the  appeal 
bond  of  objectors  in  said  cause  doth  approve  thereof  and  it 
is  ordered  that  the  same  be  filed. 

4202  Bill  of  exceptions,  necessity 

An  exception  must  be  taken  to  the  overruling  of  an  objection  to 
a  special  assessment  in  order  to  preserve  the  ruling  or  decision  for 
review.252  No  exception  nor  bill  of  exceptions  is  necessary  to  pre- 
serve the  question  whether  an  ordinance  is  void  on  its  face  or  is 
insufficient  to  support  a  special  assessment ;  but  where  a  decision 
of  a  question  depends  upon  evidence  which  can  only  be  made  part 
of  the  record  by  a  bill  of  exceptions,  the  decision  cannot  be  re- 
viewed on  appeal  without  a  proper  exception  and  bill  of  excep- 
tions.253 

The  petition  and  the  copy  of  the  ordinance  attached  thereto  are 
a  part  of  the  pleadings  and  are  part  of  the  record  in  a  special 
assessment  proceeding.254 

4203  Bill  of  exceptions,  presentation 

A  bill  of  exceptions  must  be  presented  at  the  term  at  which 
legal  objections  are  heard  and  overruled,  when  the  objections  arise 
from  evidence  aliunde  the  record.  Such  bill  of  exceptions  comes 
too  late  after  the  expiration  of  the  term,  unless  the  time  for  filing 
the  bill  of  exceptions  be  extended  within  the  term.255 

4204  Assignment  of  error,  benefits 

The  assessment  of  benefits  is  not  reviewable  in  the  supreme 
court  on  appeal  or  error,  and  should  not  be  assigned  as  error.256 
In  a  case  tried  by  the  court  without  a  jury,  the  trial  court 's  find- 
ing upon  the  question  of  benefits  will  not  be  disturbed  when  the 
evidence  is  conflicting,  unless  the  weight  of  the  testimony  is  pal- 
pably against  the  finding.257 

252  Fisher  v.  Chicago,  213  111.  271.  204,  205,  206  (1908)  ;  Franklin  Park" 

253  Close  v.  Chicago,  217  111.  219;  v.  Franklin,  228  111.  591,  592  (1907;. 
Slack  v.  People,  217  111.  220,  233  256  Clark  v.  Chicago,  229  111.  366 ; 
(1905).  Clark   v.    Chicago,   supra. 

254  Fountain  Head  Drainage  Dis-  257  Park  Ptidge  v.  Wisner,  253  111. 
trict  v.  Wright,  228  111.  211.  364. 

255  Chicago    v.    Hulbert,    235    111. 


SPECIAL    ASSESSMENT  2577 

4205  Assignment  of  error,   cost  of  improvement,   apportion- 

ment 

The  trial  court's  determination  upon  the  distribution  of  the 
costs  of  the  improvement  between  the  public  or  the  municipality 
and  the  property  benefited,  cannot  be  questioned  on  appeal  or 
writ  of  error.258  Nor  may  the  court's  refusal  to  require  a 
municipality  to  pay  some  portion  of  the  costs  of  a  proposed 
improvement  be  assigned  as  error  under  the  Local  Improvement 
act  of  1897.259 

4206  Assignment  of  error;  ordinance,  description  of  improve- 

ment 

An  objection  that  "the  ordinance  authorizing  said  improve- 
ment does  not  specify  the  nature,  character,  locality  and  descrip- 
tion of  the  proposed  local  improvement ' '  is  too  general ;  but  if  not 
made  more  specific,  upon  proper  motion,  is  reviewable  on  appeal, 
where  the  record  affirmatively  shows  that  the  objection  that  it 
was  too  general  was  not  relied  upon  or  presented  to  the  trial 
court260 

268  Chicago  Consolidated  Traction  259  Berdel  v.  Chicago,  217  111.  429, 

Co.    v.    Oak    Park,    225    111.    9,    15       431    (1905). 
(1907).  260  Close  v.  Chicago,  217  111.  218. 
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4255  Orders  4257  Judgment,  confirmation 

4250  New  trial  and  arrest  of  judg-      4258  Appeal  bond 

inent,  order  4259  Notice  of  election  to  proceed 

IN  GENERAL 

4207  Proceeding,  nature  and  scope 

A  proceeding  by  special  taxation  is  purely  statutory  and  it 
should  not  be  extended  by  the  courts.1 

4208  Law  governing",  validity 

The  Local  Improvement  act,  in  so  far  as  it  authorizes  a  local 
improvement  to  be  made  by  special  taxation  of  contiguous  prop- 
erty, is  valid.2 

LOCAL  IMPROVEMENT  BOARD 

4209  Resolution 

Whereas,  at  a  meeting  of  the  board  of  local  improvements 

of  the  city  of ,  Illinois,  held  at  the  office  of  the 

city  attorney  of  said  city  on  the day  of ,  19 . . , 

a  resolution  providing  for  improvement  of   street 

in  said  city  from  the  north  line  of ,  north  to  the 

corporation  line  of  said  city,  except  (Specify  the  same),  to- 
gether with  all  street  and  alley  intersections  between  said 
named  points,  was  presented  to  the  said  Board  and  adopted 
by  them;  and, 

Whereas,  the  said  resolution  having  been  referred  to  the 
city  or  public  engineer  for  his  estimate  of  the  cost  of  said 
improvement,  and  said  estimate  having  been  received  and 
approved  by  the  said  Board ;  and 

Whereas,  a  resolution  having  been  passed  by  the  said  Board 
providing  for  the  said  improvement,  two-thirds  (2/3)  to  be 
paid  for  by  special  tax  to  be  assessed  on  the  property  contig- 
uous to  said  improvement  according  to  the  frontage  upon  the 
same,  and  one-third  (1/3)  part  thereof  to  be  paid  for  by  the 

city   of    . . . ,   Illinois,   and   approving  the   estimates 

of  the  cost  of  said  improvement  as  made  by  the  city  or  pub- 
lic engineer,  and  the  time  for  the  public  hearing  and  con- 
sideration   of   said   improvement  having  been   fixed    for  the 

day  of ,  19 .  . ,  at  ....   o  'clock  in 

the noon,  at  the  city  council  room  of  said  city,  and 

due  notice  of  said  hearing  having  been  given  according  to 
law ;  and 

i  Ziegler  v.   Chicago,   213   111.   61,  2  Harrigan  v.  Jacksonville,  220  111. 

66    (1904).  134,  135    (1906). 
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"Whereas,  this  Board  having  now  met  in  pursuance  to  said 
notice  for  the  public  consideration  of  said  improvement  and 
finding  no  sufficient  or  valid  objection  either  in  writing  or 
verbal,  to  said  proposed  improvement  or  any  reason  for  chang- 
ing the  nature,  character,  extent  or  estimate  of  the  cost  of 
said  improvement: 

Therefore,  be  it  resolved,  that  the  previous  resolution  of  this 

Board  as  adopted  on  the  said   day  of ,  19. ., 

providing  for  said  improvement  be  and  the  same  is  hereby 

adhered  to,  and  that  north street  in  the  city  of 

,  Illinois,   from  the  north  line  of    , 

north  to  the  corporation  line  of  said  city,  except  (Specify 
same),  together  with  all  street  and  alley  intersections  between 
said  points  be  improved  as  follows; 

By   excavating,   filling,   grading,   curbing,    and  paving   the 

same  to  the  width  of feet  measured  on  the  inside 

face  of  the  curb  on  one  side  to  the  inside  face  of  the  curb  on 
the  other  side  of  said  street,  from  the  said  north  line  of  ...... 

north  to  the  south  line  of   street  in  said  city ;  and 

feet  in  width,  measured  as  above,  from  the  north 

line  of  said street  to  the  south  line  of  

street  in  said  city ;  and feet  in  width  from  the  north 

side  of  said street,  measured  as  above,  to  the  north 

corporation  line  except  (State  the  same)  ;  the  paving  to  extend 
from  the  gutter  flag  on  one  side  to  the  gutter  flag  on  the  other 
side  of  the  street,  except  at  the  street  and  alley  intersections 
where  it  is  to  extend  to  the  property  line  of  the  lots  abutting 
on  said  improvement,  making  the  paved  portion  of  said  street 

feet  in  width  from  the  north  line  of  said  

to  the  south  line  of street  and  . , feet  in  width 

from  the  north  line  of  said street  to  the  south  side 

of   street  in  said  city,  and   feet  in  width, 

from  the  north  side  of  said street  to  the  north  cor- 
poration line,  except  at  the  street  and  alley  intersections  where 
the  pavement  is  to  extend  to  the  property  line  of  the  lots 
abutting  as  aforesaid. 

Said  paving  shall  consist  of  straight,  regular,  hard,  thor- 
oughly vitrified  paving  brick,  free  from  flaws,  cracks  or 
breaks,  laid  edgewise  and  end  to  end  across  the  street  at  right 
angles,  except  at  street  and  alley  intersections  where  they 
shall  be  laid  at  an  angle  of  forty-five  (45)  degrees  with  the 
curb  line,  and  to  consist  of  one  course  of  brick  laid  upon 

crushed  limestone  foundation, inches  in  thickness  after 

being  rolled  with  a  sand  cushion   inches  in  thickness 

after  being  rolled  on  top  of  the  same  and  laid  to  a  sub- 
grade  of  the  thickness  of  the  said  pavement  below  the  grade 
of  said  street  as  established  by  the  ordinance  of  said  city, 

and  with inch  filler  of  sand  on  top  of  the  bricks  when 

laid ;  said  bricks  to  be   inches  in  size. 

Also  with  a  combined  curb  and  gutter  of  cement  consist- 
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ing  of  a  curb  and  gutter  flag,  the  curb  portions  being 

inches  in  height,   inches  of  which  shall  extend  above 

the  gutter  flag  and  be inches  in  thickness;  the  gutter 

flag  to  be inches  wide  and inches  thick  with  the 

upper  face  corner  and  the  corner  at  the  junction  of  the  curb 

and  gutter  flag  rounded  to  a  radius   of    feet.     Said 

c  arb  and  gutter  to  be  set  on  a  cushion  of   inches  of 

cinders  after  being  thoroughly  compacted,  the  upper  sur- 
face of  the  gutter  flag  to  conform  to  the  finished  surface  of 
the  pavement  and  the  top  edge  of  the  curb  to  conform  to  the 
surface  of  the  middle  of  the  street  as  established  by  ordi- 
nance; said  curb  and  gutter  to  be  laid  on  both  sides  of  said 
street  and  the  intersections  thereof,  except  (Specify  the  same) 
above  mentioned,  so  as  to  make  with  the  same  brick  pave- 
ments finished  street    feet  in  width  from  the  north 

side  of  said to  the  south  side  of  said  street,  and 

feet  wide  from  the  north  side  of  said   street  to  the 

south  line  of  said    street,   and    feet  in  width 

from  the  north  line  of  said  street  to  the  corporation 

line  measured  between  the  inside  of  the  curbs  thereof  except 
at  the  street  and  alley  intersections  where  the  said  pavement 
and  curb  shall  extend  out  to  the  property  line ;  said  extended 
portion  at  street  intersections  to  be  of  the  same  width  of  the 

improvement  of    street  at  the  intersection  point  and 

to  be  of  the  same  width  of  the  alleys  where  the  same  inter- 
sects   street.    The  said  curb  and  gutter  to  be  composed 

of part  of  Portland  cement,  parts  sand,  and 

parts  of  broken  stone,   making  the   concrete    

inches  thick  after  being  compacted.     On  the  exposed  surface 

of  the  concrete  shall  be  spread  a  finished  coat inch  in 

thickness  composed  of   part  of  Portland  cement  and 

parts  sand. 

There  shall  also  be  set  at  the  edges  of  the  pavement  at 
the  intersecting  streets,  alleys,  driveways,  or  any  other  place 
where  necessary  a  line  of  retaining  stone  to  be  of  the  best 

sandstone  or  sandstone  equally  as  good inches 

in  size,  set  on  edge  on  a  foundation  of  cinders inches 

thick  after  being  thoroughly  compacted,  set  in  such  a  man- 
ner that  the  top  shall  conform  to  the  upper  surface  of  the 
finished  pavement. 

There  shall  also  be  laid   cast  iron  crossing  plates, 

set  in  curb  and  false  curb  to  come  flush  with  the  top  of  curb, 

(four)    of  same  to  be  set  at  the  intersection  of   

street  with  said street,  and  (five)  to  be  set  at  the 

intersection   of    street,   and  to   be    inches 

wide  and  feet  long. 

There  shall  also  be  built   storm  water  inlets  to  be 

placed  on  said  improvement  as  the  engineer  of  the  board  of 

local  improvements  shall  direct.     They  shall  be   feet, 

inches  in  length, inches  in  height,  set  in  the  curb 
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so  that  the  top  edge  shall  conform  to  the  top  of  finished  curb 
with  a inch  trap  on  top,  set  in  solid  cement  founda- 
tion and  fitted  to   connect   with   a    inch   sewer  pipe. 

The  concrete  shall  consist  of part  of  Portland  cement, 

parts  sand,  and   parts  broken  stone  mixed  to 

the  satisfaction  of  the  engineer  and  all  casting  shall  conform 
accurately  to  the  measurements  given  and  shall  be  of  first 
quality,  soft  gray  iron,  with  no  admixture  of  inferior  metal 
and  free  from  all  defects. 

The  road  bed  shall  be  brought  to  a  sub-grade  by  filling 
and  grading  as  shall  be  necessary,  which  will  be  below  the 
established  grade  of  the  street,  a  depth  equal  to  the  thick- 
ness of  the  proposed  pavement  and  foundation,  and  shall  be 
graded  to  the  exact  form  of  a  cross-section  which  shall  be  the 
are  of  a  circle,  the  center  of  the  street  to  conform  to  the  sur- 
face of  the  street  as  established  by  ordinance  and  the  sur- 
face of  the  street  at  the  curb  line  to  be  inches  below 

the  same. 

Two-thirds  (2/3)  of  the  cost  of  said  improvement  shall  be 
paid  by  a  fund  to  be  raised  by  a  special  tax  levied  on  the 
property  contiguous  to  and  abutting  upon  the  same  accord- 
ing to  the  frontage  thereof,  and  one-third  (1/3)  thereof  shall 

be  paid  for  by  the  said  city  of  ,  said  tax  to  be 

levied  in   annual  instalments. 

And  be  it  further  resolved,  that  the  city  attorney  of  the 

said  city  of  be,  and  he  is  hereby  instructed  to 

prepare  an  ordinance  to  be  submitted  to  the  city  council  of 
said  city  of ,  Illinois,  providing  for  the  improve- 
ment of  said  north street,  as  set  forth  in  this  reso- 
lution, which  ordinance  shall  prescribe  the  nature,  extent, 
character,  and  location  of  said  improvement  and  shall  provide 
the  part  which  shall  be  paid  by  special  tax  upon  the  con- 
tiguous or  abutting  property  according  to  the  frontage,  and 

the  part  which  shall  be  paid  by  the  said  city  of 

and  the  instalments  in  which  the  same  is  to  be  paid. 

Be  it  further  resolved  that  the  city  or  public  engineer  be, 
and  he  is  hereby  required  to  prepare  an  estimate  of  the  cost 
of  said  proposed  improvement  to  be  submitted  to  the  city 
council  of  said  city  of  together  with  said  ordi- 
nance and  the  recommendation  of  this  Board  for  the  passage 
of  the  same.3 

4210  Engineer's  estimate 

To  the  honorable  mayor  and  members  of  the  city  council  of 

the  city  of ,  Illinois. 

Gentlemen : 

Under  the  directions  of  the  board  of  local  improvements  of 

3  Heiple   v.   Washington,   219    111. 
604,  606    (1906). 
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the  said  city  of ,  I  herewith  submit  as  an  estimate 

of  the  cost  of  the  improvement  of  street  in  the 

city  of  ,  Illinois,  from  the  north  line  of   

square,  running  due  north  to  the  corporation  line  of  said  city, 
together  with  all  street  and  alley  intersections  between  above 
mentioned  points,  as  provided  for  by  resolution  of  the  board 

of  local  improvements  adopted  at  a  meeting  held   , 

19.  .,  and  re-adopted ,  19.  .,  the  said  improvement  to 

be  done  partly  by  special  tax  on  the  adjoining  property  and 

partly  by  the  city  of  

This   estimate   includes  all  material,   labor,   and   other   ex- 
penses attending  the  making  of  said  improvement. 

Estimate 

....   Cubic  yards  excavation  $. . .  .  $. , 

Cubic  yards  filling  $ $.  . 

....  Square  yards  crushed  hard  limestone,  max- 
imum diameter  ....  inches,  laid  ....  inches 
thick  rolled  at  $ $. 

....   Square  yards  sand  filler,   ....  inches  thick 

rolled  $ $• 

....   Square  yards  sand  filler,   ....   inches  thick 

rolled  $ $• 

....   Square  yards  of  cinder  cushion,  ....  inches 

thick,  when  compacted  $....  $. 

....  Lineal  feet   cement   combination   curb   and 

gutter,  curb  to  be    inches  high,  to 

extend   ....  inches  above  gutter,  and 

inches  thick,  gutters  to  be  ....  inches  wide 

inside  of  curb  and inches  thick  set  on 

cinder  cushion  ....  inches  thick,  curb  and 

gutter  composed  of part  ....   cement, 

parts  sand,    ....    parts  broken  stone, 

top  and  inside  of  curb  and  top  of  gutter  to 
have  ....  inch  finish  composed  of  part 
cement  and  parts  of  sand       $. . .  .  $. 

Lineal  feet  crossing  plate  curb,  curb  to  be 

inches   high   and    ....    inches   thick, 

made  and  set  same  as  above  $....  $. 

....  Lineal  feet  retaining  stone  to  be  the  best 
sandstone  or  other  sandstone  equally  as 
good,  ....  by  ....  inches,  placed  on  .... 
inch  sand  cushion  $ . . . .   $ . 

....   Square  yards  brick  paving,    ....    by    .... 

laid  on  edge  $.  . .  .   $. 

Eighteen  inch  by feet  cast  iron  crossing 

plates,  set  in  curb  and  false  curb  to  come 

flush  with  the  top  of  curb  $ . .  .  .   $ . 
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Storm  inlets, feet inches  by 

inches,  set  in  curb  with  concrete  foundation  $.  . . .  $. 


Total  $ • 

Court  costs,  collections,  etc.,   . . .%  $ 

Total  cost  of  improvement  $ 

I  further  certify  that  in  my  judgment  the  above  estimate 
does  not  exceed  the  probable  cost  of  said  proposed  improve- 
ment, and  the  lawful  expense  attending  the  same. 

Respectfully  submitted,  this  day  of  ,  19. .. 

City  or  Public  Engineer. 


4211  Notice  of  hearing  and  proof  of  mailing 

To _,      _ 

Tax-payer  on  the  following  described  lot  or  tract  of  land,  viz. : 

You  are  hereby  notified  that  at  a  meeting  of  the  board  of 

local  improvements  of  the  city  of ,  Illinois,  held 

on  the  ......   day  of  ,  19. .,  said  Board  adopted  a 

resolution  for,  and  caused  the  city  public  engineer  of  the  city 

to  prepare  an  estimate  of  the  cost  of  improving   

street  in  said  city,  which  said  resolution  reads  as  follows,  to 
wit:     (Set  forth  resolution). 

And  you  are  further  notified  that  by  a  resolution  adopted 

by  this  Board  on  the  said day  of  ,  19.  .,  the 

matter  of  the  public  consideration  and  hearing  on  the  neces- 
sity for  the  proposed  improvement,  the  nature  thereof,  and  the 

cost  as  estimated,  was  set  for  the    day  of   , 

19.  e|  at o'clock  ...  M.,  of  said  day  at  the  city  coun- 
cil room  in  said  city,  when  and  where  you  can  appear  if  you 
see  fit. 

You  are  further  notified,  that  the  extent,  necessity  for, 
nature,  kind,  character  and  estimated  cost  of  such  proposed 
improvement  may  be  changed  by  this  Board  at  the  public 
consideration  thereof;  and  that  if  upon  such  hearing  this 
Board  shall  deem  such  improvement  desirable,  it  will  adopt 
a  resolution  therefor  and  prepare  and  submit  an  ordinance 
and  recommendation  therefor  to  the  city  council  of  said  city. 

Dated  at ,  Illinois,  this day  of 

19... 


Board  of  local  improvements  of  said  city. 
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Proof  of  mailing 

State  of  Illinois,] 

county,  fss. 

City  of J 

In  the  county  court  of   county, 

To  the  term,  19 .  . . 

In  the  matter  of  the  improvement  of    street 

from  the  north  line  of north  to  the  corporation  line 

of  said  city,  together  with  all  street  and  alley  intersections 
between  said  mentioned  points. 

,  superintendent  of  streets  and  alleys  of  the  city 

of ,  in  the  county  and  state  aforesaid,  being  first 

duly  sworn  on  his  oath  deposes  and  says  that  on  the  ...... 

day  of ,  19. .,  he  mailed  at  the  post-office  in  said  city, 

postage  prepaid  correctly  addressed,  to  the  usual  post-office 
address  of  each  of  the  person  or  persons  who  paid  taxes  for 
the  preceding  year  on  each  lot  or  piece  of  land  abutting  on  the 

said  street  along  the  line  of  the  said  proposed 

improvement,  a  notice,  a  true  and  correct  copy  of  which  is 
hereto  attached  marked  exhibit  "A,"  and  made  a  part  of  this 
affidavit. 

Affiant  further  states  that  all  notices  above  referred  to  were 

mailed  by  him  more  than  five  days  prior  to  the day  of 

,  19 . . ,  the  date  fixed  by  resolution  of  the  board  of 

local  improvements  of  said  city  of ,  for  the  public 

hearing  and  consideration  of  said  proposed  improvement. 

Affiant  further  states  that  he  hai  made  diligent  search  and 
inquiry  to  learn  the  present  post-office  address  of  each  and 
every  person  who  paid  the  taxes  for  the  preceding  year  on 
each  and  every  lot  or  piece  of  land  above  described,  and  that 
when,  after  such  search  and  inquiry,  he  was  unable  to  learn 
the  present  address  of  any  of  said  tax-payers,  he  addressed 
said  notices  to  them  at ,  Illinois. 

Superintendents  of  streets  and  alleys. 
Subscribed,  etc. 

4212  Recommendation  to  council 

To  the  honorable  .mayor  and  city  council  of  the  city  of , 

Illinois : 
We,  the  undersigned  board  of  local  improvements  of  the 

city  of   ,  Illinois,  do  hereby  submit  to  you  the 

ordinance  presented  herewith  providing  for  the  improvement 

of   street  in  said  city  of  ,  Illinois, 

from  the  north  line  of ,  north  to  the  corporation 

line  of  said  city,  except  (Specify  exceptions),  together  with 
all  street  and  alley  intersections  between  said  named  points, 
as  follows:  (Describe  the  proposed  improvement  as  fully  as 
in  the  resolution  or  in  the  ordinance),  as  provided  in  the  spec- 
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ifications  and  resolution  for  said  improvement  and  the  ordi- 
nance hereby  presented  to  this  council. 

The  resolution  for  the  said  improvement  having  been  duly 

presented  to  said  board  of  local  improvements    , 

19. .,  and  adopted  by  them,  and  at  least  six  days'  notice  hav- 
ing been  given  for  the  public  consideration  or  hearing  upon 
said  resolution  according  to  law,  and  the  board  of  local  im- 
provements having  by  resolution  passed  at  said  public  hear- 
ing on  the    day  of    ,   19..,   adhered  to   and 

re-adopted  said  resolution,  and  having  had  an  estimate  of  the 
cost  of  said  improvement  prepared  by  the  said  city  or  public 
engineer  in  writing  over  his  own  signature,  which  estimated 
cost  was  approved  by  this  Board,  we,  also,  present  herewith 
to  your  honorable  body  the  estimate  of  the  cost  of  said  pro- 
posed improvement  over  the  signature  of  the  city  or  public 
engineer   of   said   city,   as   approved   by   said   Board   on   the 

day  of   ,  19..,  together  with  a  copy  of  the 

resolution  of  said  board  of  local  improvements  providing  for 
said  improvement,  and  a  copy  of  the  specifications  for  said 
improvement  as  approved  by  said  board  of  local  improve- 
ments. 

We  would  therefore  respectfully  recommend  the  approval 
of  the  estimated  cost  of  said  improvement  as  submitted  here- 
with by  said  city  or  public  engineer,  together  with  the  speci- 
fications for  said  improvement  as  prepared  by  said  engineer, 
approved  by  said  board  of  local  improvements  and  submit- 
ted herewith;  and  also  respectfully  recommend  the  adoption 
of  the  ordinance  as  prepared  and  submitted  herewith. 

All  of  which  is  respectfully  submitted. 

Dated  this day  of , 

President. 

Secretary. 

Member  of  the  board  of  local  improvements. 

4213  Notice  of  improvement  ordinance 

To   ,  occupant  or  tax-payer  on  the  following 

described  lot  or  tract  of  land,  viz.:  (Give  description),  sit- 
uated in  the  city  of   ,  county  of   , 

and  state  of  Illinois. 

You  are  hereby  notified  that  on,  to  wit,  the day  of 

,  19 .  . ,  the  city  council  of  the  city  of  , 

Illinois,  passed  a  certain  ordinance  for  the  improvement  of 

street,  in  said  city,  from  the  north  line  of  .... 

square,  north  to  the  corporation  line  of  said  city,  except  (Spe- 
cify the  exception),  together  with  all  street  and  alley  inter- 
sections between  said  above  mentioned  points;  that  said  ordi- 
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nance  provides  that  two-thirds  of  the  cost  of  said  improvement 
shall  be  paid  for  by  a  special  tax  to  be  levied  upon  all  prop- 
erty contiguous  to  and  abutting  upon  said  improvement  ac- 
cording to  frontage  on  the  same,  and  one-third  thereof  by  the 

city  of ;  which  said  ordinance  was  duly  approved 

by  the  mayor  of  said  city  on  the    day  of    , 

19.  .,  and  duly  published ,  according  to  law;  that 

said  ordinance  is  now  on  file  in  the  office  of  the  city  clerk  of 
said  city;  and  that  pursuant  to  said  ordinance,  a  petition  will 

be  filed  in  the  county  court  of  said  county  of   , 

praying  for  the  levying  of  said  special  tax,  according  to  law. 

Dated  at   ,  Illinois,  this  day  of   , 

19... 


President. 

Secretary. 

Member  board  of  local  improvements  of  said  city.4 

4214  Appointment  of  superintendent  of  special  assessment 

,  president  of  the  board  of  local  improvements, 

of  said  city,   do  hereby  appoint    ,   a  competent 

person,  as  superintendent  of  special  assessments,  to  make  a 
true  and  impartial  assessment  of  the  cost  of  said  proposed 
improvement  upon  the  petitioning  municipality  and  the  prop- 
erty to  be  benefited  by  such  improvement  and  abutting  thereon. 

Given  under  my  hand  this day  of ,  19 . . . 


President  of  the  Board  of  Local 
Improvements  of  the  city  of 

,  Illinois. 


ASSESSMENT 


4215  Assessor's  oath 


(Caption) 

I,    of   Illinois,  having  been  ap- 
pointed by    ,  president  of  the  board  of  local 

improvements   of   said   city,    to    make    a    true    and    impartial 

*  The  affidavit   of   proof   of  mail-  following  instead  of  paragraph  two 

ing   attached   to  this   notice   should  of  said  affidavit, 

be  similar  to  the  proof  of  mailing  "Affiant    further   states    that    all 

of  notice  of   the   public   hearing   in  notices  above  referred  to  were  mailed 

preceding  section,  except  that  after  by   him   within   ten    days   after   the 

the    word    "improvement"    in    that  passage  of  an  ordinance  by  the  city 

notice  insert  "and  to  each  and  every  council  of  said  city  for  the  improve- 

occupant    of   each    of    said    lots    or       ment  of  street,  described  in 

pieces  of  land ; ' »  and  insert  also  the  said  notices  hereto  attached. ' ' 


2588 


ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 


assessment  of  the  cost  of  said  improvement  upon  the  peti- 
tioning municipality  and  the  property  abutting  upon  and 
benefited  by  said  improvement,  and  having  been,  by  order  of 
this  court  duly  made  and  entered,  ordered  and  directed  to 
make  said  assessment,  do  solemnly  swear  that  I  will  make 
a  true  and  impartial  assessment  of  the  cost  of  said  improvement 
upon  the  petitioning  municipality  and  the  property  abutting 
upon  and  benefited  by  said  improvement,  as  provided  in  and 
by  the  ordinance  in  this  case  filed,  and  return  the  same  to 
this  court  according  to  the  best  of  my  knowledge  and  ability; 
so  help  me  God. 


Subscribed,  etc.,  (before  notary), 


4216  Assessment  roll 

State  of  Illinois, 


ss: 


county. 

In  the  county  court  of county, 

To  the term,  19 .  . . 

In  the  matter  of  the  petition  of  the  city  of ,  of 

said  county  and  state,  to  levy  a  spesial  tax  to  pay  for  the 
improvement  of  north street,  in  said  city. 
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4217  Assessment  roll  verification 


ss: 


State  of  ,| 

county.  [ 

In  the  county  court  of  said  county, 

To  the term,  19. .. 

In  the  matter  of  the  improvement  of  north    

street  in  the  city  of ,  Illinois. 

,  by  appointment  of  the  president  of  the  board 

of  local  improvements  of  said  city,  superintendent  of  special 
assessments  for  said  street  improvement,  being  duly  sworn  on 
oath  deposes  and  says  that  the  above  and  foregoing  assess- 
ment roll  for  the  improvement  of  north   street 

in  said  city  of  ,  Illinois,  from  the  north  line  of 

in  said  city,  north  to  the  north  corporation  line 
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of  said  city,  so  returnable  into  court  by  him  as  a  true  and 
impartial  assessment  of  the  cost  of  said  improvement  upon 
the  petitioning  municipality  and  the  property  benefited  and 
abutting  upon  said  improvement;  that  the  total  cost  of  such 

improvement  which  will  be  of  benefit  to  the  city  of , 

Illinois,  is   dollars  and  cents. 

Affiant  further  states  that  he  verily  believes  that  the  sev- 
eral amounts  assessed  in  said  assessment  roll  against  the  pub- 
lic and  each  lot,  piece,  or  parcel  of  property  are  just  and 
equitable  and  do  not  exceed  the  benefit  which  will  in  each  case 
be  derived  from  said  improvement ;  that  no  lot,  block,  tract 
or  parcel  of  land  has  been  assessed  more  than  its  proportion- 
ate share  of  the  cost  of  said  improvement ;  that  each  lot, 
block,  tract  or  parcel  of  land  is  assessed  in  the  proportion  in 
which  they  will  severally  be  benefited  by  such  improvement; 
and  that  said  assessment  in  said  roll  contained  is  so  mad^ 
that  the  public  and  the  property  contiguous  to  and  benefited 
as  therein  described,  bears  their  relative  equitable  propor- 
tion of  said  assessment,  according  to  the  ordinance  of  said 
city  providing  for  said  improvement. 

Affiant  further  states  that  he  has  caused  to  be  made  a  care- 
ful  examination   of  the  collector's  books   of    

township,  in  which  said  city  is  situated,  which  books  show 
the  payment  of  general  taxes  during  the  preceding  year  in 
which  taxes  were  paid  on  said  property,  to  ascertain  the 
person  or  persons  who  last  paid  the  taxes  on  each  of  said 
lots  or  parcels  of  land;  also  that  he  caused  to  be  made  a 
careful  examination  of  the  records  of  the  recorder's  office  of 

said    county,    to    ascertain   the    owner   of   said 

lots  or  parcels  of  land;  and  that  he  caused  to  be  made  dili- 
gent inquiry  to  ascertain  the  residence  of  the  owner  and  tax- 
payer of  each  of  said  lots  and  tracts  of  land ;  and  that  the 
foregoing  assessment  roll  states  said  facts  as  ascertained  by 
this  affiant. 


By  appointment  of  the  president 
of  the  board  of  local  improve- 
ments, superintendent  of  spe- 
cial    assessments     for     north 

street  improvement. 

Subscribed,  etc. 

4218  Assessment  roll  certificate  as  to  assessment 
State  of  Illinois,  ) 


,ss: 
county.  \ 


appointed  by  the  president  of  the  board  of 

local  improvements  of  the  city  of ,  Illinois,  super- 
intendent of  special  assessments  for  the  assessment  of  the  cost 
of  the  improvement  of  north  street,  in  said  city, 
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in  accordance  with  an  ordinance  of  said  city  passed  and  ap- 
proved by  the  city  council  of  said  city  on  the day  of 

,  19..,  being  first  duly  sworn,  upon  his  oath  de- 
poses and  says  that  he  verily  believes  that  the  amounts 
assessed  against  the  public  and  each  and  every  parcel  of  prop- 
erty are  just  and  equitable  and  do  not  exceed  the  benefit 
which  in  each  case  will  be  derived  from  said  improvement; 
and  that  no  lot,  block,  tract  or  parcel  of  land  has  been  assessed 
more  than  its  proportionate  share  of  the  cost  of  said  improve- 
ment, as  shown  in  and  by  the  above  assessment  roll  returned 
in  court  by  him. 

By  appointment  of  the  president 
of  the  board  of  local  improve- 
ments, superintendent  of  spe- 
cial    assessments     for     north.  . 

street  in  said  city 

of 

Subscribed,  etc. 


4219  Assessment  roll  affidavit  as  to  owners 
State  of  Illinois,  }, 


ss 
county. ' 


In  the  county  court  of  said  county, 
To  the    term,   19 .  . . 

In  the  matter  of  the  improvement  of   street, 

in  the  city  of ,  Illinois. 

,  being  first  duly  sworn  upon  his  oath  deposes 

and  says  that  by  the  direction  of ,  by  appoint- 
ment of  the  president  of  the  board  of  local  improvements 
of  the  city  of  ,  Illinois,  superintendent  of  spe- 
cial assessments  for  the  improvement  of  north   

street  in  said  city,  he  has  made  a  careful  examination  of  the 

collector's   books   of    township,    in   which    said 

city  is  located,  which  books  show  the  payment  of  general 
taxes  during  the  preceding  year  in  which  taxes  were  paid  on 
said  property,  to  ascertain  the  person  or  persons  who  last 
paid  the  taxes  on  each  of  said  lots  or  parcels  of  land;  also 
that  he  has  made  a  careful  examination  of  the  records  of  the 

recorder's  office   of  said  county  of    ,   to   ascertain 

the  owner  of  said  lots  or  parcels  of  land ;  and  that  he  made 
a  diligent  search  and  inquiry  to  ascertain  the  residence  of 
each  of  said  tax-payers  and  owners;  and  that  the  foregoing 
assessment  roll  states  said  facts  as  ascertained  by  this  affiant. 


Subscribed,  etc. 


SPECIAL   TAXATION  2591 

4220  Assessment  roll  affidavit  as  to  owners,  etc.,  in  superin- 
tendent's report 

State  of  Illinois, 


county.  jSS: 

In  the  county  court  of county, 

To  the term,  19 . . . 

In  the  matter  of  the  petition  of  the  city  of   , 

Illinois,  for  the  levy  of  a  special  tax  to  pay  for  the  improve- 
ment of  north   street,  in  said  city. 

,  secretary  of  the  board  of  local  improvements 

of  the  city  of   ,  Illinois,  being  first  duly  sworn 

upon  his  oath  says  that  he  has  carefully  examined  the  records 
of  the  recorder's  office  of  the  said  county  for  the  names  of 
the  owners  of  record  of  the  several  lots,  blocks,  tracts  and 
parcels  of  land  against  which  benefits  have  been  assessed  in 
the  report  of  the  superintendent  of  assess- 
ments for  said  north   street  improvement  at  his 

direction  filed  herein,  and  that  the  names  of  such  owners  are 
correctly  shown  in  the  column  or  schedule  of  ownership  in 
said  report ;  that  he  has  diligently  inquired  as  to  the  residence 
of  the  respective  owners  of  all  the  respective  lots,  blocks, 
tracts  and  parcels  of  land  against  which  benefits  have  been 
assessed  in  said  report,  by  inquiry  among  the  neighbors  and 
residents  in  the  vicinity  of  said  tracts  of  land,  and  that  the 
residences  of  the  owners  are  correctly  stated,  according  to  the 
result  of  his  said  examination,  in  the  column  or  schedule  of 
residences  in  said  report ;  that  in  all  cases  where  he  has  been 
unable  to  find  the  residence  of  the  owner  of  such  record  title, 
he  has  examined  the  return  of  the  collector's  warrant  for 
taxes  on  real  estate  for  the  preceding  year,  and  that  there  has 
been  set  opposite  each  of  such  parcel,  whose  owner  has  not 
been  found,  the  name  of  the  person  who  paid  the  tax  on  said 
parcel  for  the  preceding  year,  together  with  his  place  of  resi- 
dence, wherever  on  diligent  inquiry,  he  was  able  to  find  the 
same. 

Said  affiant  further  states  that  he  has  visited  each  of  the 
parcels  of  land  assessed  for  said  improvement  described  in 
said  report  for  the  purpose  of  ascertaining  whether  or  not  the 
same  was  occupied,  and  that  in  every  case  where  said  par- 
cels of  land  were  found  to  be  occupied,  upon  such  investiga- 
tion, the  name  of  the  occupant  is  stated  in  said  report  oppo- 
site such  parcel,  together  with  his  residence.  And  further 
affiant  saith  not. 


Subscribed,  etc. 

PETITION 

4221  Requisites 

In  Illinois,  there  is  a  substantial  difference  between  special 
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assessment  and  special  taxation,  requiring  the  drawing  of  the 
petitions  for  either  mode  of  assessment  to  be  distinctly  based 
upon  the  one  or  the  other,5 

4222  Form 

State  of  Illinois,  }  ss . 

County  of   S 

In  the  county  court  of county, 

To  the   term,  19 . . . 

In  the  matter  of  the  petition  of   ,  Illinois,  for 

the  levy  of  a  special  tax  for  the  improvement  of 

in  said   

To  the  honorable ,  judge  of  said  court : 

Your  petitioner,  the  city  of    ,  in  the  county  of 

and  state  of  Illinois,  by ,  city  attor- 
ney of  said  city,  respectfully  represents  unto  your  honor  that 
it  now  is  and  has  been  for  many  years  past  a  municipal  cor- 
poration, created  and  existing  under  and  by  virtue  of  the 
general  laws  of  the  state  of  Illinois,  and  is  a  city  of  less  than 
(twenty  thousand)   inhabitants. 

That  said  city  has  adopted  and  is  organized  under  an  act 
of  the  general  assembly  of  the  state  of  Illinois,  providing  for 
the  incorporation  of  cities  and  villages,  approved  April  10, 
1872,  and  in  force  July  1,  1872. 

That  by  virtue  of  the  statutes  of  the  state  of  Illinois,  and 

the  ordinances  of  the  said  city  of   ,  the  following 

named  persons  constitute  the  board  of  local  improvements  for 

said  city,  to  wit : ,  mayor  of  said  city, , 

superintendent  of  streets  and  alleys  of  said  city,  and 

city  or  public  engineer  of  said  city ;  that  the  said , 

,  and were  on  the  ....  day  of 

duly  designated  by  the  mayor  of  said  city  of   

to  act  and  constitute  the  board  of  local  improvements  of  said 
city  for  and  to  the  end  of  the  fiscal  year,  ending  on  the  first 

Tuesday  in ,  19 .  . ,  and  that  each  of  said  members  of 

said  board  have  filed  their  oath  of  office  as  such  members 
thereof. 

That  on,  to  wit,  the day  of  ,  19. .,  a  reso- 
lution was  duly  passed  by  the  said  board  of  local  improve- 
ments providing  for  the  improvement  of   street  in 

said  city  from  the  north  line  of  square,  north  to 

the  corporation  line  of  said  city,  except  (Specify  portion  of 
street  excepted),  together  with  all  street  and  alley  intersec- 
tions between  said  named  points.  The  said  street  to  be  im- 
proved by  excavating,  filling,  grading,  curbing,  and  paving 
the  same  to  the  width  of feet  measured  on  the  inside 

5  East  St.  Louis  v.  Illinois  Central 
R.  Co.,  238  111.  296,  300,  301  (1909). 
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face  of  the  curb  on  one  side  to  the  inside  face  of  the  curb  on 

the  other  side  of  said  street  from  the  said  north  line  of 

square  north  to  the  south  line  of street  in  said 

city,  and   feet  in  width  measured  as  above  from 

the  north  line  of  said street  to  the  south  line  of 

street  in  said  city,  and feet  in  width  measured 

as  above  from  the  north  line  of  said  street  to  the 

north  corporation  line,  except  (Specify  exception) ;  the  pav- 
ing to  extend  from  the  gutter  flag  on  one  side  to  the  gutter 
flag  on  the  other  side  of  said  street,  except  at  the  street  and 
alley  intersections  where  it  is  to  extend  to  the  property  line 
of  the  lots  abutting  on  said  improvement,  making  the  paved 

portion  of  said  street feet  in  width  from  the  north 

line  of  said square  to  the  south  line  of 

street,  and  feet  in  width  from  the  north  line  of 

said  street  to  the  south  side  of street 

in  said  city,  and  feet  in  width  from  the  north  side 

of  said  street  to  the  north  corporation  line,  ex- 
cept at  the  street  and  alley  intersections  where  the  pavement 
is  to  extend  to  the  property  line  of  the  lots  abutting  as  afore- 
said, as  provided  for  in  the  said  resolution  for  said  improve- 
ment; and  providing  that  two-thirds  of  the  cost  of  said 
improvement  shall  be  paid  for  by  a  special  tax  to  be  levied 
on  the  lots,  blocks,  and  tracts,  and  parcels  of  land  abutting 
on  said  improvement,  to  be  levied  in  annual  instal- 
ments, and  one-third  of  the  cost  of  same  to  be  paid  for  by  the 
said  city  of  by  general  taxation. 

That  in  pursuance  of  said  resolution,  the  board  of  local 

improvements  of  said  city  on  the  said  day  of .,  19. ., 

adopted  a  resolution  setting  the  matter  of  the  public  hear- 
ing and  consideration  on  the  necessity  for  the  proposed  im- 
provement, the  nature  thereof,  and  the  cost  as  estimated,  for 

the   day  of   ,  19 . . ,  at   . .   M.,  of  said  day 

at  the  city  council  room  in  said  city,  and  caused  the  proper 
notices  to  be  served  for  the  same,  which  said  notices  were  in 
due  form  and  according  to  said  assessment  law,  and  notified 
all  persons  interested  to  be  and  appear  before  the  said  board 
on  the  said  day,  who  were  desirous  to  be  heard  on  the  sub- 
ject of  the  necessity  of  the  proposed  improvement,  the  extent, 
nature,  kind,  and  character  and  estimated  cost  thereof. 

That  an  estimate  of  the  proposed  cost  of  said  improvement 
was  presented  to  the  board  of  local  improvements  by  the  city 
or  public  engineer  of  said  city  over  his  own  signature,  and 
that  said  estimate  appeared  in  the  notices  as  so  given  for 
public  hearing  as  aforesaid,  and  that  the  said  notices  were 
sent  by  mail  to  each  of  the  persons  paying  taxes  on  the  prop- 
erty for  the  year  last  preceding,  on  the  several  lots,  blocks, 
tracts,  and  parcels  of  land  abutting  on  said  proposed  improve- 
ment, addressed  to  each  of  them,  postage  prepaid,  to  their 
respective  post-office  addresses  where  known,  and  where  not 
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known,  then  to  the  said  city  of ,  generally,  at  least 

five  days  previous  to  said  hearing,  a  copy  of  which  notice  is 
hereto  attached  marked  exhibit  "A." 

That  at  the  said  public  hearing  so  held  at  the  time  and  place 
aforesaid,  there  were  no  objections  presented  to  the  said 
board  of  local  improvements  on  the  subject  of  the  necessity 
for  the  proposed  improvement,  the  nature  thereof,  or  the  cost 
as  estimated ;  and  thereupon,  the  said  board  of  local  improve- 
ments adopted  a  resolution  adhering  to  their  former  resolu- 
tion providing  for  said  improvement  and  passed  a  new  reso- 
lution therefor,  and  caused  and  authorized  an  order  and  rec- 
ommendation for  the  said  improvement  to  be  drawn  and 
presented  to  the  city  council  of  said  city  together  with  the 
estimated  cost  thereof  by  the  city  or  public  engineer  over  his 
own  signature. 

That  on,  to  wit,  the day  of ,  19 . . ,  the  city 

council  of  the  said  city  of passed  an  ordinance  for 

the  improvement  of    street  in  said  city  from  the 

north  line  of square,  north  to  the  corporation  line 

of  said  city  as  above  set  forth,  together  with  all  street  and 
alley  intersections  between  the  above  mentioned  points,  which 
said  ordinance  was  approved  by  the  mayor  of  said  city  on 

the  said  day  of   ,  19 . . ,  and  duly  published 

in  the  ,  a  weekly  secular  newspaper  of  general 

circulation  within  said  city,  published  in  said  city  of 

on  the  day  of ,  19 .  . ,  a  copy  of  which  said 

ordinance  is  hereto  attached  marked  exhibit  "B,"  and  is 
made  a  part  of  this  petition. 

That  said  city  council  caused  notices  of  the  passage  of 
said  ordinance  to  be  sent  by  mail,  postage  prepaid,  to  all  per- 
sons who  paid  taxes  for  the  last  preceding  year  upon  the 
various  lots,  blocks,  tracts,  and  parcels  of  land  abutting  upon 

said street  between  the  said  points  above  indicated, 

and  also  to  the  occupants  of  said  property,  which  said  notices 
were  so  sent  within  ten  days  after  the  passage  of  said  ordi- 
nance as  is  by  law  required,  a  copy  of  which  notice  is  hereto 
attached  marked  exhibit  "C." 

That  the  said  board  of  local  improvements,  prior  to  the 

passage  of  said  ordinance  for  the  said  improvement  of 

street,  presented  to  the  city  council  of  said  city  on  the 

day  of ,  19 .  . ,  their  recommendation  for  the  passage 

of  said  ordinance  for  the  said  improvement  of street 

as  aforesaid,  which  said  recommendation  was  duly  approved 
and  adopted  by  the  city   council  of  said  city,   prior  to  the 

passage  of  said  ordinance  on  the  said day  of , 

19 .  . ,  a  copy  of  which  recommendation  is  hereto  attached 
marked  exhibit  "D,"  and  made  a  part  of  this  petition. 

That  the  said  board  of  local  improvements  caused  the  city 
or  public  engineer  of  said  city  to  prepare  and  present  to  the 
city  council  of  said  city,  prior  to  the  adoption  of  said  ordi- 
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nance   for   the    improvement    of    street,    a    written 

estimate  of  the  probable  cost  of  the  said  improvement,  over 
his  own  signature;  which  said  estimate  was  duly  approved 
and  adopted  by  said  city  council  prior  to  the  passage  of  said 
ordinance  at  a  regular  meeting  thereof  held  on  the  ....  day  of 

f  19. .,  a  copy  of  which  estimate  is  hereto  attached 

marked  exhibit  "E,"  and  is  made  a  part  of  this  petition. 

That  ,  president  of  said  board  of  local  improve- 
ments, has  designated  and  appointed :  . ,  a  competent 

person,  to  make  a  true  and  impartial  assessment  of  the  cost 
of  the  said  improvement  upon  the  petitioning  municipality  and 
the  property  benefited  by  such  improvement,  and  that  the  said 

has  accepted  said  appointment,  which  designation 

and  appointment  is  hereto  attached  marked  exhibit  "F,"  and 
made  a  part  of  this  petition. 

Your  petitioner  therefore  prays  this  honorable  court  to 
enter  all  orders  necessary  to  levy  a  special  tax  for  the  cost 
of  said  proposed  improvement  in  accordance  with  the  afore- 
said ordinance,  and  in  accordance  with  a  provision  of  an  act 
entitled,  "An  Act  concerning  local  improvements,"  approved 
June  14,  1897,  and  inforced  July  1,  1897,  and  all  acts  amend- 
atory thereto,  which  assessment  shall  be  a  true  and  impartial 
assessment  of  the  cost  of  the  said  improvement  upon  your 
petitioner  and  upon  all  property  contiguous  to  such  improve- 
ment according  to  frontage;  and  your  petitioner  further  prays 
this  honorable  court  to  enter  such  other  and  further  orders 
in  the  premises  as  may  seem  to  your  honor  required  by  law. 

And  your  petitioner  will  ever  pray. 

City  of  ,  Illinois. 

By  , 

City  Attorney. 
State  of  Illinois,  )  gg 

county.  \ 

,  being  duly  sworn,  deposes  and  says  that  he 

is  a  duly  elected  and  qualified  city  attorney  of  the  city  of 

t    county,  Illinois,  and  that  the  facts 

averred  in  the  above  petition  are  true  according  to  the  best 
of  his  knowledge,  information  and  belief. 


Subscribed,  etc. 

ORDERS,  NOTICES  AND  SERVICE 

4223  Filing  petition  and  confirming  appointment,  etc.,  order 

State  of  Illinois,  )  gg 

County  of   S 

In  the  county  court  of county, 

To  the term,  19... 

In  the  matter  of  the  petition  of  the  city  of   •  • , 

Illinois,  for  the  improvement  of  street  in  said  city 
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from  the  north  line  of north  to  the  corporation  line 

of  said  city,  together  with  all  street  and  alley  intersections 
between  said  named  points,  and  for  levying  a  special  tax 
therefor. 

Now,  on  this  day  comes ,  city  attorney  for  the 

said  city  of   ,  and  presents  to  the  court  a  petition 

of  the  said  city  praying  that  a  special  tax  be  levied  to  pay 

part  of  the  cost  of  the  proposed  improvement  of   

street  in  said  city  from  the  north  line  of north  to 

the  corporation  line  of  said  city,  together  with  all  street  and 
alley  intersections   between   above   named  points;   and,   also 

presents  to  this  court  an  affidavit  of of  said  city 

showing  that  notices  of  the  passage  of  the  ordinance  of  said 
city  authorizing  said  improvement  has  been  given  as  is 
required  by  law  to  each  person  or  persons  who  paid  the  taxes 
for  the  preceding  year  on  each  lot  or  parcel  of  land  in  said 
city  abutting  along  the  line  of  said  proposed  improvement; 
and,  also  to  the  occupant  or  occupants  of  said  lots  or  parcels 
of  land;  and  the  court  having  examined  said  petition  and 
affidavits  and  being  fully  advised  in  the  premises  doth  find 
that  said  notice  has  been  given  as  is  required  by  law  to  each 
and  every  person  or  persons  paying  taxes  for  the  preceding 
year  and  to  each  occupant  or  occupants  of  said  lots  or  parcels 
of  land  abutting  along  the  line  of  said  proposed  improve- 
ment; and  on  consideration  thereof,  the  court  doth  order, 
adjudge  and  decree  that  the  prayer  of  said  petition  be  granted. 

And  it  appearing  to  the  court  that  the  president  of  the 
board    of    local    improvements    of    said    city    has    appointed 

as   a   competent   person   to   make    a   true    and 

impartial  assessment  of  the  cost  of  the  said  improvement  upon 
the  petitioning  municipality  and  the  property  to  be  benefited 

by  such  improvement,  according  to  law,  said is 

therefore  hereby  directed  to  make  such  an  assessment,  and  to 
return  the  same  when  completed  to  this  court. 

Judge. 


4224  Setting  hearing,  order 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of ,  by 

,   city  attorney  for  said   city,  and  presents  the 

assessment  roll  herein  and  moves  the  court  to  set  said  assess- 
ment roll  for  hearing. 

It  is  therefore  ordered  by  the  court  that  said  assessment 
roll  be  filed  and  that  the  hearing  on  said  assessment  roll  be 
set  for  ,  19. .,  at o'clock  A.  M. 

The  court  does  now  enter  a  rule  on  all  parties  interested 
to  file  objection  to  said  assessment  roll  by  the  coming  in  of 
court ,  next. 
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4225  Publication,  order 

(Caption) 

It  appearing  to  the  court  that  the  assessment  roll  has  been 

returned  to  the  court,  on,  to  wit,  the day  of , 

19 . . ,  by  ,  superintendent  of  special  assessments 

for  said  north   street  improvement  of  said  city,  it 

is  therefore  ordered  by  the  court  that  notice  of  the  pendency 
of  said  proceedings,  of  the  time  and  place  of  filing  the  peti- 
tion therefore,  of  the  time  and  place  of  filing  the  assessment 
roll  therein,  and  of  the  time  and  place  at  which  application 
will  be  made  for  confirmation  of  said  assessment,  be  published 

in  the    ,  a  weekly  public  secular  newspaper  of 

general  circulation  in  said  city,  for  two  successive  weeks,  the 
first  of  said  publication  to  be  at  least  fifteen  days  prior  to  the 
day  on  which  the  confirmation  of  said  assessment  will  be 
sought. 

Dated,  etc. 

4226  Notice  of  confirmation  and  proof  of  service  and  posting 

Special  tax  notice 

To,    ,  tax-payer  on  the  following  described 

premises,  to  wit :   , 

situated  in  the  city  of   ,  county  of    ,  and 

state  of  Illinois:  % 

You  are  hereby  notified,  that  on  the day  of , 

19. .,  the  city  of ,  Illinois,  filed  a  petition  in  the  office 

of  the  clerk  of  the  county  court  of county,  Illinois, 

praying  that  steps  be  taken  for  levying  a  special  tax  for  the 
cost  of  excavating,  grading,  curbing,  paving  and  improving 

north    street  in  said  city,  from  the  north  line  of 

,  north  to  the  north  corporation  line,  except  (Specify 

exception),  together  with  all  street  and  alley  intersections 
between  said  above  mentioned  points,  with  a  brick  pavement 
and  combined  curb  and  gutter  of  cement,  the  total  cost  of 

said  improvement  being  the   sum   of    dollars,  and 

the  total  amount  assessed  as  benefits  to  the  public   therein 

being  the  sum  of dollars,  which  said  proceeding  is 

now  pending. 

That  an  assessment  roll  was  filed  in  said  proceeding  in  the 

office  of  the  clerk  of  said  court  on  the day  of , 

19... 

That  the  amount  assessed  to  you  on  the  above  described 
premises  is  as  follows: 

First  instalment,  $ (In  similar  manner,  enumerate 

all  subsequent  instalments) 

Total  amount  for  which  said  lot  is  assessed  being  the  sum 
of dollars. 

Application  will  be  made  to  the  said  county  court  for  con- 
firmation of  the  said  assessment  on  the day  of , 
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19..,  at   o'clock  A.  M.,  or  as  soon  thereafter  as  the 

business  of  the  said  court  will  permit. 
Dated,  etc. 


Superintendent  of  special  assessments 
for  said  improvement. 

Proof  of  service 

State  of  Illinois,  }  gg 

county.  J 

In  the court  of county, 

To  the   term,  19 . . . 

In  the  matter  of  the  petition  of  the  city  of   , 

Illinois,  for  the  improvement  .of street  in  said  city 

from  the  north  line  of   to  the  corporation  line  of 

said  city,  except  (Specify  exception),  together  with  all  street 
and  alley  intersections  between  said  named  points,  and  for 
levying  a  special  tax  therefor. 

,  superintendent  of  special  assessments  for  said 

improvement  of  said  street,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  he  sent  a  special-tax  notice  by   mail 

correctly  addressed,  postage  prepaid,  on  the    day  of 

,    19..,   to    each   person    whose   property   has   been 

assessed  and  to  each  person  paying  taxes  on  the  respective 
lots,  blocks,  tracts  and  parcels  of  land  assessed  for  the  pro- 
posed improvement  aforesaid  during  the  last  preceding  year 
in  which  taxes  were  paid,  and  also  to  the  occupants  of  said 
lots,  blocks,  tracts  and  parcels  of  land. 

Affiant  further  states  that  said  assessment  notices  were 
addressed  to  each  of  said  persons  at  their  residence  as  shown 
in  the  assessment  roll  filed  herein,  and  if  such  residence  is 
not   shown   thereon   then    to    such   person   paying   the   taxes 

directed  generally  to  the  city  of   ,  Illinois,   a  copy 

of  which  assessment  notice  is  hereto  attached.  Said  notices 
having  been  mailed  at  least  fifteen  days  prior  to  the  day  set 
for  final  hearing  in  the  matter  of  confirmation  of  the  assess- 
ment roll  heretofore  filed  herein. 


Superintendent  of  special  assessments  for 

said  improvement  of   street. 

Subscribed,  etc. 

Proof  of  posting 

State  of  Illinois,  7 

county.  ( 

In  the  county  court  of   county, 

To  the   term,  19... 

,  of  the  city  of   ,  in  the  county  and 

Btate  aforesaid,  being  duly  sworn  on  oath  deposes  and  saya 
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that  on  the day  of ,  19. .,  he  posted  special- 
tax  notices  in  four  of  the  most  public  places  upon  the  street 
in  which  said  improvement  is  to  be  made,  a  copy  of  which 
tax-notices  being  hereto  attached.  That  said  notices  were 
securely  fastened  by  this  affiant  on  said  date  at  the  following 

places,  to  wit :  one  at  the  corner  of   streets,  one 

at  the  corner  of   streets ;   one  at  the  corner   of 

street  and  northwest  corner  of   ;  and 

one  near  the  residence  of  on  said  street ;  all  in 

said  city. 

That  said  notices  were  posted  more  than  fifteen  days  prior 
to  the  day  set  for  the  final  hearing  in  the  matter  of  the  con- 
firmation of  the  assessment  roll,  heretofore  filed  herein;  and 
that  each  of  said  places  is  in  the  immediate  neighborhood  of 
said  improvement  and  is  a  public  place  in  said  city. 

Subscribed,  etc.G 


4227  Notice  of  final  hearing  and  proof  of  publication 

Special-tax  notice 

Notice  is  hereby  given  to  all  persons  interested  that  the 

city  council  of  have  ordered  that  north   

street  in  said  city  from  the  north  line  of ,  north  to 

the  north  corporation  line,  except  (Specify  exception),  be 
improved  by  excavating,  filling,  grading,  curbing  and  paving 
the  same  with  a  brick  pavement,  and  combined  curb  and  gut- 
ter of  cement,  the  ordinance  for  the  same  being  on  file  in  the 

office  of  the  city  clerk  of  said  city ;  and  said  city  of 

having  applied  to  the  county  court  of    county, 

Illinois,  for  an  assessment  of  the  costs  of  said  improvement 
according  to  benefits,  and  an  assessment  thereof  having  been 
made  and  returned  to  said  county  court,   the   final  hearing 

thereon  will  be  had  on  the    day  of    ,   19 .  . , 

at   o'clock  A.  M.,  or  as  soon  thereafter  as  the  business 

of  the  court  will  permit.     Said  assessment  is  payable  in 

annual  instalments;  the  last instalments  bearing  . 

per  cent  interest.     All  persons  desiring  may  file  objections  in 

said  court  before  said    day   of ,   19..,   and 

may  appear  on  the  hearing  and  make  their  defense. 

Dated,  etc. 

Appointed  by  the  president  of  the  board 
of  local  improvements  of  said  city  to 
make  said  assessment. 

6  Attach  special-tax   notice. 
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Proof  of  publication 
(Venue) 

,  being  duly  sworn  on  oath,  deposes  and  says 

that  a  notice,  of  which  the  annexed  is  a  true  copy,  has  been 

published  for  two   successive   weeks  in  the    ,   a 

public    weekly    secular    newspaper    of    general    circulation, 

printed  and  published  in  said  city  of ,  in  said  county 

and  state ;  that  the  date  of  the  first  paper  containing  the  first 

notice  was  on  the day  of .,  19. .  ;  and  that  the 

date  of  the  last  paper  containing  said  notice  was  on  the 

day  of ,  19 . . . 

The  first  of  said  publications  being  more  than  fifteen  days 
prior  to  the  date  set  for  final  hearing  in  the  matter  of  the 
confirmation  of  the  assessment  roll  filed  herein,  in  accordance 

with  the  order  of  record  entered  in  said  cause  on  the   

day  of ,  19 . . ,  a  certificate  of  publication,  signed  by 

the  publishers  of  said  newspaper  being  hereto  attached. 


Subscribed,  etc.7 

OBJECTIONS 

4228  Assessor,  appointment 

The  appointment  of  an  officer  to  make  the  assessment  roll 
may  be  made  by  the  president  of  the  board  of  local  improve- 
ments.8 

4229  Benefits 

In  special  taxation,  as  distinguished  from  special  assessment, 
an  objection  which  raises  the  question  of  benefits  is  not  permis- 
sible, for  the  city  council  has  power  to  conclusively  determine 
the  question  of  benefits  and  to  levy  a  tax  accordingly.9 

A  special  tax  is  valid  if  it  does  not  exceed  the  benefits  to  the 
property  in  question,  although  the  benefits  to  other  property 
be  greater  and  the  tax  be  the  same  or  less.10 

4230  Bill  of  costs,  expenses  and  itemization 

A  bill  of  costs  must  cover  the  entire  expenses  incurred  or  to 
be  incurred  by  the  municipality  in  the  laying  down  of  a  side- 
walk, so  that  the  total  might  be  taxed  against  the  various  pieces 

7  Attach  certificate  of  publication.  i°  Geneseo  v.  Brown,  250  111.  165, 

sHarrigan    v.     Jacksonville,     220       167   (191i;. 
111.  134,  136   (1906). 

9  Peru    v.    Bartels,    214    111.    515, 
518   (1905). 
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of  property  in  proportion  to  their  frontage  as  required  by  the 
sidewalk  act  of  1875.  A  bill  of  costs  against  a  single  lot  owner 
and  a  tax  based  thereon  is  illegal  when  other  property  owners 
are  affected  by  the  same  improvement  ordinance.11 

The  statutory  requirement  of  an  itemized  bill  of  costs  of 
an  improvement  is  not  met  by  giving  one  certain  sum  per 
square  foot  for  everything  necessary  to  complete  the  work.12 

4231  Bill  of  costs,  certificate 

A  bill  of  costs  must  be  certified  and  not  merely  approved 
by  same  officers  or  board  of  officers  who  are  designated  to  super- 
vise the  construction  of  a  sidewalk.13 

4232  Contract 

A  municipality  may  make  a  contract  for  the  construction  of 
a  sidewalk.14 

4233  Copy  of  ordinance,  certificate 

A  copy  of  the  ordinance  is  sufficiently  certified,  although  the 
certificate  is  attached  to  the  front  instead  of  the  back  of  the 
ordinance,  provided  there  can  be  no  possible  mistake  as  to  the 
identity  of  the  ordinance  certified.15 

4234  Engineer's  qualifications 

In  an  application  for  judgment  of  confirmation,  an  objection 
to  the  engineer's  qualifications  is  improper.16 

4235  Jurisdiction,  practice 

General  objections  which  amount  to  an  entry  of  an  appear- 
ance should  not  be  filed  until  objections  which  go  to  the  juris- 
diction of  the  court  arc  disposed  of.17 

4236  Notice 

The  property  owner  is  not  entitled  to  a  special  notice  to 
build  a  sidewalk,  except  such  notice  as  is  afforded  by  the  pub- 

ii  People    v.    Hennesey,  234    111.  u  People  v.  Peyton,  214  111.  37S. 

14,  15,  16  (1908).  isHeiple  v.   Washington,   219   111. 

12  People  v.  Pevton,  214  111.  376,       604,   608    (1906). 
379   (1905).  iGHeiple  v.   Washington,   219    111. 

"People  v.  Patton,  223  111.  379,       607. 
381   (1906).  "Peru  v.  Bartels,  214  111.  517. 
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lication  of  the  ordinance ;  unless  the  sidewalk  ordinance  provides 
for  the  giving  of  notice  to  the  property  owner.18 


4237  Ordinance  cost,  pro  rata 

An  ordinance,  under  the  Cities  and  Villages  act  of  1875,  re- 
quiring each  owner  to  pay  a  pro  rata  proportion  of  the  cost 
of  a  system  of  sidewalks,  according  to  his  frontage  upon  streets 
where  the  walks  are  to  be  built,  is  void.10 

4238  Ordinance,  description  of  improvement 

An  ordinance  which  provides  for  the  construction  of  catch- 
basins  is  invalid  if  it  fails  to  specify  the  length  and  depth 
of  the  drains  from  the  catch-basins  to  the  connecting  sewers  and 
it  contains  no  reference  to  show  their  location,  an  account  of 
which  no  intelligent  estimate  of  the  cost  of  the  improvement 
can  be  made.20 

4239  Ordinance,  grade 

An  ordinance  passed  under  the  Sidewalk  act  of  1875  is  void 
if  it  fails  to  provide  for  the  establishment  of  the  grade  for' the 
proposed  sidewalk,  or  to  refer  to  any  other  grade,  datum,  object 
or  record  by  which  such  grade  can  be  determined,  but  which 
attempts  to  delegate  the  power  to  establish  the  grade  to  the 
engineer  in  charge.21 

4240  Property  owners'  petition 

In  municipalities  having  a  population  of  ten  thousand  and 
less,  the  petition  signed  by  one-half  the  owners  of  the  property 
on  the  line  of  the  proposed  improvement  to  be  affected  thereby, 
and  also  by  a  majority  of  the  resident  property  owners  is  neces- 
sary to  the  validity  of  an  improvement  ordinance.22  A  pro- 
vision in  a  special  charter  of  a  municipality  requiring  the  peti- 
tion of  a  majority  of  the  property  holders  along  the  proposed 
improvement  before  it  can  be  made  is  a  valuable   right  and 

is  Marshall  v.  People,  219  111.  99,  21  Harris  v.   People,  218  111.  439, 

102    (1905).  441    (1905). 

"People  v.  Stearns,  213  111.  184,  22  L 'Hote  v.  Milford,  212  111.  418, 

185    (1904).  421    (1904). 

soGeneseo  v.  Brown,  250  111.  168. 
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cannot  be  taken  away  unless  it  be  done  by  clear  and  positive 
language.23 

4141  Proportionate  shares 

No  objection  raising  the  question  of  proportionate  shares  of 
the  cost  of  the  improvement  can  be  made  in  a  special  taxation 
proceedings,  as  neither  the  court  nor  a  jury  has  power  to  pass 
upon  this  cpiestion.24 

4242  Resolutions 

It  is  lawful  for  the  board  of  local  improvements  to  pass  sev- 
eral preliminary  resolutions  which  lead  up  to  the  passing  of  a 
final  resolution  in  compliance  with  the  statute.25 

4243  Side  fillings 

A  sidewalk  ordinance  passed  in  pursuance  to  the  Sidewalk 
act  of  1875  providing  for  side-filling  and  seeding,  etc.,  is  in- 
valid.26 

4244  Form 

(Caption) 
And  now   come   the   several  parties  whose   names  are   set 

down  in  the  schedule  of  lands  hereto  attached,  by , 

their  attorneys,  and  say  that  they  are  respectively  the  owners 
of,  or  interested  in,  the  several  lots  and  parcels  of  land 
described  and  set  opposite  their  respective  names  in  said 
schedule,  and  object  to  the  confirmation  of  said  special-tax 
upon  said  lots  or  parcels  of  land,  or  either  of  them,  or  upon 
any  part  of  the  same,  for  the  reasons  stated  in  the  instru- 
ment hereto  attached,  and  entitled  here  in  "Objections  to 
assessment. ' ' 


Schedule 

Name  of  owner 

Description  of  lands  27 

zsOlney    v.    Conour,    230   111.    15,  26  People  v.  Patton,  223  III.  370. 

18   (1907).  381    (1906;. 

2*  Peru  v.  Bartels,  214  111.  518.  27  Attach     objections     to     assess- 

25  Heiple  v.  Washington,  219  111.  ment. 
605. 
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4245  Amendment,  practice 

The  allowance  of  amendments  to  objections  filed,  or  permis- 
sion to  file  further  objections,  is  a  matter  within  the  sound 
discretion  of  the  court,  which  will  not  be  interfered  with  unless 
the  descretion  has  been  abused.28  An  amendment  cannot  be 
made  under  section  191  of  the  Revenue  act,  which  would  have 
the  effect  of  changing  the  instrument  which  is  sought  to  be 
amended  to  an  instrument  of  an  entirely  different  character.29 

MOTIONS 

4246  Election  upon  objections,  motion 

(Caption) 

And  now  comes  said  city  of   ,  by    , 

city  attorney  of  said  city,  and  moves  the  court  to  require  the 
objectors  herein  to  elect  upon  which  of  the  objections  filed 
herein  they  intend  to  rely. 

its  attorney. 

4247  Objections,  motion  to  make  more  definite 

(Caption) 

And  now  comes  said  city  of ,  by , 

city  attorney  of  said  city,  and  moves  the  court  to  require  the 
objectors  herein  to  make  more  definite  and  certain  objections 
numbered ,  filed  herein. 

4248  Order 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of ,  by 

,  its  city  attorney,  and  of  counsel, 

objectors,    and   ,  by 

and  ,  their  attorneys,  came  also ;  and  now  said 

objectors  present  their  written  motion  and  move  the  court  to 
dismiss  the  entire  proceedings  and  petition  in  said  cause ;  and 
said  motion  coming  on  to  be  heard  by  the  court,  and  the  court 
having  heard  the  same,  and  being  fully  advised,  does^  over- 
rule said  motion;  to  which  ruling  of  the  court  the  objectors 
except. 

The  said  petitioner,  the  city   of    .  .,   presents  its 

motion  and  moves  the  court  to  require  the  objectors  herein  to 

28  Peru  v.  Bartels,  214  111.  517. 

29  People  v.   Kecord,   212   111.   62, 
66  (1904). 
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elect  upon  which  of  the  objections  filed  herein  they  intend  to 
rely;  and  the  court  having  heard  said  motion,  does  sustain 
the  same ;  and  the  objectors  then  and  there  in  open  court  state 
that  they  rely  upon  each  and  all  of  the  objections  filed,  except 

number And  now  the  petitioner  presents  its  motion 

and  moves  the  court  to  require  the  objectors  herein  to  make 
more  definite  and  certain  objections  (Enumerate  them)  filed 
herein  by  said  objectors ;  and  said  motion  coming  on  for  hear- 
ing by  the  court,  and  the  court  having  heard  the  same,  and 
being  fully  advised,  does  sustain  said  motion  as  to  objections 

numbered ,  and  overrules  as  to  all  other  objections. 

And  now  the  court,  on  motion  of  objectors,  does  grant 
objectors'  leave  to  file  amended  objections;  and  it  is  ordered 
by  the  court  that  objectors  file  their  amended  objections  by 

o'clock  A.  M.,   morning  next,  and  that  the 

hearing  on  legal  objections  be  set  for morning  next 

at o'clock  A.  M. 

LEGAL  OBJECTIONS 

4249  Taking  under  advisement,  order 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of ,  by 

,  its  city  attorney,  and ,  of  counsel, 

objectors  and  ,  by   ,  their 

attorneys,  come  also;  and  now  this  being  the  date  heretofore 
set  for  the  hearing  on  the  petition  herein,  and  the  amended 

legal  objections  of  the  objectors  heretofore  on ,  19. ., 

filed,  therefore  said  matter  comes  on  for  hearing  by  the  court ; 
and  the  court  having  heard  all  the  proofs  offered  by  the  peti- 
tioner, and  on  behalf  of  objections  of  objectors,  and  having 
heard  the  arguments  of  the  respective  counsel,  and  being  now 
not  fully  advised,  does  take  said  matter  under  advisement 
until  ,  next. 

4250  Default  and  confirmation 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of . .,  by 

its  attorney,  and ,  of  counsel,  also  come  objectors 

and     ,  by and , 

their  attorneys ;  and  now  the  petitioner,  the  city  of , 

by  its  attorney  and  counsel,  moves  the  court  to  have  all  of 
the  defendants  who  are  not  objecting  to  the  assessment  and 
each  and  every  one  of  them  in  this  cause  called,  and  also 
moves  the  court  to  approve  the  assessment  roll  in  this  cause 
as  to  the  property  of  all  parties  not  objecting;  and  it  appear- 
ing to  the  court  that  it  has  full  and  complete  jurisdiction  of 
the  subject  matter  and  all  parties  interested  in  this  cause,  and 
it  further  appearing  to  the  court  that  no  objections  of  any 
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kind  have  been  filed  in  this  cause   (except  by 

and  ,  the  objectors  appearing  by  counsel),  it  is 

therefore  ordered  by  the  court  that  all  defendants  be  called 

(except and ,  objectors),  and  all  of 

said  defendants  not  objecting  being  three  times  solemnly 
called  in  open  court,  come  not  or  anyone  for  them,  or  either 
of  them,  but  severally  make  default;  it  is  therefore  ordered 
by  the  court  that  default  be  and  is  hereby  entered  against 
each  and  every  one  of  said  defendants  in  this  cause,  and  that 
the  assessment  roll  be  and  is  hereby  approved  as  to  property 

of  all  defendants  (except  the  property  of and , 

objectors). 

4251  Overruling  objections,  etc. 

(Caption) 

And  now  on  this  day  comes  the  said  city  of ,  by 

,  its  attorneys,  and  makes  application  for  the 

confirmation  of  the  assessment  roll  heretofore  filed  in  this 
court;  and  it  appearing  to  the  court  that  a  petition  was  duly 

filed  by  said  city  for  the  improvement  of  north    

street,  in  said  city,  from  the  north  line  of ,  north  to 

the  north  corporation  line  of  said  city,  except  (Specify  excep- 
tion), together  with  all  street  and  alley  intersections  between 
said  above  mentioned  points;  that  said  petition  prays  that 
steps  might  be  taken  for  the  levying  of  a  special-tax  to  pay 
two-thirds  of  the  cost  of  said  improvement,  and  that  a  true 
and  impartial  assessment  be  made  upon  the  petitioning  muni- 
cipality and  upon  all  property  abutting  on  and  benefited 
hereby ;  that  one  was  appointed  by  the  presi- 
dent of  the  board  of  local  improvements  of  said  city,  as  a 
competent  person,  to  make  a  true  and  impartial  assessment 
of  the  cost  of  said  improvement,  upon  the  petitioning  muni- 
cipality and  upon  all  property  abutting  upon  said  improve- 
ment and  to  be  benefited  thereby,  and  was  also  directed  by 
this  court  to  make  said  assessment  and  to  return  the  same 
when  completed  to  this  court;  that  said  assessment  roll  was 

duly  returned  by  said   ,  the  said  superintendent 

of  special  assessments  in  the  improvement  aforesaid,  and  filed 
in  the  office  of  the  county  clerk  of  said  county  on,  to  wit,  the 
day  of ,  19. .,  duly  certified  to  by  said  super- 
intendent of  special  assessments  under  oath  as  required  by 
law;  that  said  petitioner  made  due  proof  of  service  of  notice 
upon  each  person  whose  property  has  been  assessed  and  upon 
each  person  paying  the  taxes  on  the  respective  lots,  blocks, 
tracts  and  parcels  of  land  assessed  for  the  proposed  improve- 
ment during  the  last  preceding  year  in  which  taxes  were  paid, 
addressed  to  each  of  said  persons  at  their  residence,  as  shown 
on  said  assessment  roll  filed  herein,  by  mailing  the  same  and 
prepaying  the  postage  thereon,  to  wit,  the   day  of 
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,  19 . . ,  the  same  being  more  than  fifteen  days  prior 

to  the  day  on  which  application  was  to  be  made  for  the  con- 
firmation of  the  assessment  roll  filed  herein,  which  said  notice 

was  mailed  as  aforesaid  by  said ,  superintendent 

of  special  assessments  as  aforesaid;  that  said  petitioner  also 
made  due  proof  of  the  posting  of  the  special-tax  notice  by 

,  which  said  notice  was  in  due  form  according  to 

law,  and  was  posted  in  four  of  the  most  public  places  upon 
the  street  in  which  the  said  proposed  improvement  is  to  be 
made  in  said  city,  in  the  neighborhood  of  said  proposed  im- 
provement, which  said  notices  were  posted  on,  to  wit,  the 

day  of    ,   19 . . ,   the   same  being  more   than 

fifteen  days  prior  to  the  day  on  which  application  was  to  be 
made  for  the  confirmation  of  the  said  assessment  roll;  that 
said  petitioner  also  made  due  proof  of  the  publication  of  a 
notice  to  all  persons  interested  in  said  special  assessment, 
which  said  notice  was  published  for  two  successive  weeks  in 
the  ,  a  weekly  public  secular  newspaper  of  gen- 
eral circulation  printed  and  published  in  said  city,   in  said 

county  and  state,  the  first  insertion  being  on,  to  wit,  the 

day  of ,  19. .,  the  same  being  more  than  fifteen  days 

prior  to  the  day  on  which  application  was  to  be  made  for  the 
confirmation  of  the  assessment  roll  filed  herein,  and  .the  last 

insertion  being  on,  to  wit,  the day  of ,  19 . .  ; 

and  now  on  this  day  comes  the  petitioner  and  makes  due  proof 
of  the  filing  of  the  affidavit  by  said  superintendent  of  special 
assessments,  of  the  mailing  of  notices,  of  the  posting  of  the 
same  and  of  the  publication  of  said  special-tax  notice,  together 
with  copies  of  each  of  said  notices,  which  said  affidavit  was 
filed  herein  on  the day  of ,  19 .  .  ;  and  it  fur- 
ther appearing  to  the  court  that  all  proceedings  were  had  and 
done  and  all  notices  given  in  due  form  and  according  to  law; 
and  it  further  appearing  upon  the  motion  and  representation 

of  the  said  city  of   ,  by  its  said  attorneys,  that 

the  said  has  been  assessed  more  than  its  pro- 
portionate share  of  the  cost  of  said  improvement,  and  that 
the  assessment  of  said  company  upon  the  tract  of  land  owned 
by   them   on   the   west   side    of   said   proposed   improvement, 

should  be  reduced  in  the  sum  of dollars,  and  that  the 

assessment  of  said  company  upon  the  tract  of  land  owned  by 
them    upon   the    east   side    of   said   improvement,    should    be 

reduced  by  the  like  sum  of    dollars,   so  that  the 

assessment   of  said  company,   upon   their  said   tract   on   the 

west  side  of  said  improvement  should  be  the  sum  of 

dollars,  and  upon  their  said  tract  upon  the  east  side  of  said 

improvement,  the  sum  of    dollars ;   and  that  it  is 

agreed  by  said  petitioner  that  the  said  sum  so  deducted  from 

the  assessment  of  the  said ,  shall  be  paid  out  of 

the  street  and  bridge  fund  of  said  city ;  and  it  further  appear- 
ing to  the  court  from  the  above  and  foregoing  that  this  court 
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has  full  and  complete  jurisdiction  of  the  subject  matter  and 
all  the  parties  interested  in  said  cause,  and  that  no  objections 
of  any  kind  have  been  filed  in  said  cause  prior  to  ...  o  'clock 

A.  M.,  on  the   day  of  ,  19. .,  except  by 

and ,  and  that  as  to  the  legal  objec- 
tions' 'filed  herein  by  them,  the  same  are  insufficient  and 
unfounded  in  law,  and  are  hereby  overruled,  and  that  as  to 
the  further  objections  of  said  objectors  that  their  property 
will  not  be  benefited  to  the  amount  assessed  against  it,  that 
the  same  should  be  reserved  for  the  determination  of  a  jury 
according  to  law;  and  it  further  appearing  to  the  court  that 
each  of  the  persons  owning  and  paying  taxes  on  the  respective 
lots,  blocks,  tracts  and  parcels  of  land,  as  set  forth  in  said 

assessment  roll,  except  said  objectors,   ,  have 

been  three  times  solemnly  called  in  open  court,  came  not  but 
herein  made  default. 

It  is  therefore  hereby  ordered,  adjudged  and  decreed  by 
the  court  that  a  default  be  and  default  is  hereby  entered  as 
to  all  persons  named  or  mentioned  or  assessed  in  said  assess- 
ment roll,  except ,  and  that  said  assessment  roll 

be  and  the  same  is  hereby  approved  and  confirmed  and  judg- 
ment is  hereby  entered  against  all  lots,  blocks,  tracts  and 
parcels  of  land  in  said  assessment  roll  described  for  the  respect- 
ive amounts  set  opposite  the  same  and  for  each  and  all  of 
the  instalments  of  the  same,  except  as  to  the  assessment  upon 

the  property  of  the  said  objectors,   ,  and  except 

also  as  to  the  assessment  against  the  said ,  which 

assessment  is  hereby  ordered  modified  in  accordance  with  the 
above  findings  of  the  court,  and  as  modified  is  hereby  approved 
and  confirmed  and  judgment  is  hereby  entered  against  the 

property  of  the  said  ,  on  the  west  side  of  said 

improvement  for  the  sum  of   dollars  and  upon  the 

east  side  of  said  improvement  for  the  sum  of  dol- 
lars ;  and  the  clerk  of  said  court  is  hereby  ordered  to  certify 
the  said  assessment  roll  and  each  instalment  thereof  as  herein 

modified,  except  as  to  the  property  of  said ,  as 

the  same  was  returned  by  the  superintendent  of  special  assess- 
ments, and  modified  herein,  together  with  the  judgment  and 
a  warrant  for  the  collection  of  said  assessment  and  each 
instalment  thereof  to  the  collector  of  special  assessments  and 
special  taxes  of  said  city  as  required  by  law. 

And  it  further  appearing  to  the  court  that   , 

superintendent  of  special  assessments  in  the  above  proposed 
improvement,  has  performed  the  duties  of  superintendent  of 
special  assessments  and  special  taxes  as  assigned  him  by  this 
court,  it  is  therefore  ordered,  adjudged  and  decreed  by  the 

court  that  said have  and  receive  for  the  services 

so  rendered  the  sum  of dollars ;  and  that  the  clerk 

of  this  court  enter  the  same  on  his  records  as  costs  in  the 
above  entitled  cause,  the  same  to  be  paid  by  said  city  out  of 
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its  general  fund,  and  later  to  be  paid  back  to  said  city  out 
of  the  first  instalment  of  said  assessment  when  collected. 


County  Judge. 
BENEFITS 

4252  Trial,  order 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of  , 

Illinois,  by   ,  its  city  attorney,  and  

of  counsel,  objectors  in  person,  as  well  as  by    , 

their  attorneys,  also  come. 

And  now  this  being  the  day  heretofore  set  for  a  hearing  of 
the  objectors'  objections  as  to  the  assessment  of  benefits  to 
the  property  of  said  objectors  in  this  cause,  and  the  issues 
being  joined,  said  cause  is  called  for  trial  by  a  jury. 

Therefore  come  the  following  jurors,  to  wit :  , 

who  were  duly  examined,  accepted  and  sworn  to  well  and 
truly  try  the  issues  joined  in  the  cause  now  on  trial  and  a 
true  verdict  render  according  to  law  and  the  evidence,  who 
sit  together  and  hear  the  opening  statements  of  counsel  and 
the  evidence  offered,  and  the  hour  for  adjournment  having 
arrived,  the  further  hearing  in  this  cause  is  continued  until 
tomorrow  morning  at  o'clock  A.  M. 

4253  Verdict,  people 

We,  the  jury,  find  the  issues  in  this  cause  for  the  petitioner 

herein,  the  city  of   ;  and  we  further  find  that  the 

property  of  the  objectors  is  not  assessed  more  than  it  will  be 
specially  benefited,  and  the  assessment  roll  filed  herein  is 
approved  and  confirmed. 

(Twelve  signatures) 


4254  Verdict  objectors 

We,  the  jury,  find  that  the  property  of  the  objectors  herein, 
has  been  assessed  more  than  the  same  will  be  specially  ben- 
efited by  reason  of  the  construction  of  the  proposed  improve- 
ment ;  and  we  further  find  that  the  property  of  said  objectors 
will  be  specially  benefited  by  reason  of  the  construction  of 
the  proposed  improvement  as  follows,  and  no  more: 

The  property  objected  for  by  ,  will  be  ben- 
efited   dollars. 

The  property  objected  for  by ,  and  located  on 

the street,  will  be  benefited dollars. 

(Twelve  signatures) 
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4255  Orders 

(Caption) 

On  this  day  comes  the  petitioner,  the  city  of   , 

Illinois,  by  ,  its  city  attorney,  and 

of  counsel,  objectors ,  in  person,  as  well  as  by 

,  their  attorneys,  and  a  jury  herein  also  come. 

And  now  the  hearing  of  evidence  herein  in  this  cause  is 
resumed  and  finally  concluded  and  the  arguments  of  the 
respective  counsel  being  now  completed,  the  court  instructs 
the  jury,  who  then  retire  to  consider  of  their  verdict,  in  charge 
of  an  officer. 


(Caption) 

On  this  day  comes  the  petitioner,  the  city  of , 

Illinois,  by  ,  its  city  attorney,  and 

of  counsel,  objectors ,  in  person,  as  well  as  by 

,  their  attorneys,  also  come ;  and  now  come  the 

jury  into  open  court,  and  after  due  consideration  being  had, 
and  return  their  verdict,  which  is  received  by  the  court  and 
ordered  filed  and  recorded,  and  is  in  words  and  figures  as 
follows,  to  wit:   (Insert  verdict). 

4256  New  trial  and  arrest  of  judgment,  order 

(Caption) 

On  this  day  comes  (Show  appearances).  And  now  the 
objectors  herein  present  their  written  motion  to  set  aside  the 
verdict  and  to  grant  a  new  trial;  which  said  motion  comes 
on  for  hearing  by  the  court,  and  the  court  having  heard  said 
motion  and  the  arguments  of  the  respective  counsel,  and  being 
now  fully  advised,  does  overrule  said  objectors'  motion:  to 
which  ruling  of  the  court  objectors  then  and  there  except. 

Said  objectors  now  move  the  court  for  the  arrest  of  judg- 
ment on  the  verdict  of  the  jury  and  confirmation  of  the  assess- 
ment roll  as  to  the  benefits  of  objectors;  and  now  said  motion 
coming  on  for  hearing  by  the  court,  and  the  court  having 
heard  said  motion  and  being  now  fully  advised,  does  overrule 
said  motion:  to  which  ruling  of  the  court,  objectors  except. 

4257  Judgment,  confirmation 

(Caption) 

It  now  appearing  that  heretofore,  to  wit,  on  the day 

of ,  19.  .,  an  order  was  entered  in  this  cause  decree- 
ing that  the  assessment  roll  be  approved  and  confirmed  and 
wherein  judgment  was  rendered  against  all  of  the  lots,  blocks, 
tracts  and  parcels  of  land  in  said  assessment  roll  described, 
for  the  respective  amounts  set  opposite  the  same  and  for  each 
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and  all  of  the  instalments  of  the  same,  except  as  to  the  assess- 
ment upon  the  property  of  the  objectors,  and 

,  and  by  the  same  judgment,  the  objections  filed 

in  this  cause  by  the  said and were 

held  to  be  insufficient  and  unfounded  in  law  and  were  over- 
ruled, except  as  to  the  objection  that  the  property  of  said 
objectors  would  not  be  benefited  to  the  amount  assessed 
against  them,  and  that  the  said  objection  was  reserved  for 
the  determination  of  a  jury  according  to  law. 

And  thereafter,  on  the    day  of   ,  19..,  a 

jury  of  twelve  (12)  men  were  duly  empaneled  and  sworn  well 
and  truly  to  try  the  issue  joined  between  the  petitioner  herein, 

the  city  of  and  the  said  objectors,   

and ,  and  a  true  verdict  to  render  according  to 

the  evidence;  and  the  said  jury,  having  heard  the  evidence 
and  instructions  of  the  court,  upon  their  oaths  say:  (Insert 
verdict). 

And  the  said  objectors  having  filed  herein  their  motion  to 
vacate  the  said  verdict  and  for  a  new  trial  of  said  cause,  and 
the  said  motion  having  come  on  to  be  heard  before  the  court 

this  day  of ,  19. .,  the  said  petitioner  being 

represented  in  court  by  and  the  said  objectors 

by ,  and  upon  argument  of  counsel,  in  considera- 
tion thereof,  the  court  does  hereby  overrule  the  said  motion. 

It  is  therefore  hereby  ordered,  adjudged  and  decreed  by  the 
court  that  said  assessment  roll  be  and  the  same  is  hereby 
approved  and  confirmed,  and  judgment  is  hereby  entered 
against  the  lots,  blocks,  tracts  and  parcels  of  land  owned  by 

and    ,   as   in   said   assessment   roll 

described,  for  the  respective  amounts  set  opposite  the  same 
and  for  each  and  all  instalments  of  the  same;  and  the  clerk 
of  said  court  is  hereby  ordered  to  certify  the  assessment  roll 
and  each   instalment  thereof  covering  the   property   of   said 

and  as  the  same  was  returned  by 

the  superintendent  of  special  assessments,  together  with  the 
judgment  and  warrant  for  the  collection  of  said  assessment 
and  each  instalment  thereof  to  the  collector  of  special  assess- 
ments and  special  taxes  of  said  city  of as  required 

by  law. 

And  now  the  objectors  and  each  of  them,  then  and  there 
except  to  the  ruling,  order  and  judgment  of  the  court.     The 

objectors,  and ,  by  their  attorneys, 

pray  joint  and  several  appeals  from  the  judgment  of  this  court 
to  the  supreme  court  of  the  state  of  Illinois,  which  said  joint 
and  several  appeals  are  allowed  by  the  court  upon  the  object- 
ors filing   a  joint   and  several   appeal   bond   in   the   sum   of 

dollars,  and  filing  their  bill  of  exceptions. 

It  is  therefore  ordered  by  the  court  that  the  said  appeal 
bond  and  bill  of  exceptions  be  filed  in days,  and  it  is 
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also  ordered  that  the  said  appeal  bond  be  approved  by  the 
clerk  of  this  court. 


County  Judge.30 

4258  Appeal  bond 

Know  all  men  by  these  presents,  that  we, and 

,  of  the  county  of and  state  of  Illinois, 

are  held  and  firmly  bound  unto  the  people  of  the  state  of 

Illinois,  in  the  penal  sum  of dollars,  lawful  money 

of  the  United  States,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly,  severally  and  firmly,  by  these  presents. 

Witness  our  hands  and  seals,  this day  of , 

19... 

The  condition  of  the  above  obligation  is  such,  that  whereas, 

the  city  of   did,  on  the   day  of   , 

19..,  in  the  county  court  of   county,  in  the  state 

aforesaid,  and  of  the term  thereof,  19.  .,  recover  a  judg- 
ment   of   confirmation   against    the    following   described    real 

estate  on  the   application  of  the   city  of    ,   to  wit, 

(Insert  legal  description),  situated  in  the  city  of   , 

county   of    ,   and   state   of  Illinois,   for  the   sum   of 

dollars,  from  which  said  judgment  of  confirmation 

of  the  said  county  court  of  county,  the  said 

and   have  prayed  for,  and  obtained 

a  joint  and  several  appeal  to  the  supreme  court  of  Illinois: 

Now,  therefore,  if  the  said  and  

shall  duly  prosecute  their  said  appeal  with  effect,  and  more- 
over, pay  the  amount  of  the  judgment,  costs,  interest,  and 
damages  rendered,  and  to  be  rendered  against  them  and  each 
of  them  in  case  the  said  judgment  shall  be  affirmed  in  said 
supreme  court,  then  the  above  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

(Seal) 

(Seal) 

State  of  Illinois,  ] 

county.fss' 

I, ,  a  notary  public  in  and  for  the  said  county, 

in  the  state  aforesaid,  do  hereby  certify,   that    

and    ,  personally  known  to  me  to  be  the  same 

persons  whose  names  are  subscribed  to  the  foregoing  instru- 
ment, appeared  before  me  this  day  in  person  and  acknowl- 
edged that  they  signed,  sealed  and  delivered  the  said 
instrument  as  their  free  and  voluntary  act,  for  the  uses  and 
purposes  therein  set  forth. 

so  Attach  assessment  roll. 
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Given  under  my  hand  and  notarial  seal,  this day  of 

,19... 


Notary  Public. 

Taken  and  approved  by  me  this  day  of   , 

19... 


County  Clerk. 

Taken  and  approved  by  me  this  day  of   

19... 


County  Judge. 

4259  Notice  of  election  to  proceed 

(Caption) 

Whereas,  the  law  requires  that  when  an  appeal  is  taken 
from  the  judgment  of  confirmation  of  a  special-tax  levied  for 
an  improvement  that  notice  shall  be  given  and  filed  in  court 
as  to  whether  or  not  the  petitioning  municipality  elects  to 
proceed  with  the  work  notwithstanding  such  appeal ;  and 
whereas,  notice  of  appeal  has  been  given  by  the  objectors  in 
the  above  entitled  cause, 

Now,  therefore,  comes  the  city  of  ,  petitioner 

in  the  above  cause,  by ,  city  attorney,  and , 

files  this,  its  written  election  and  gives  notice  that  it  will 
proceed  with  the  work  contemplated  by  the  ordinance  set- 
ting forth  the  proposed  improvement,  notwithstanding  the 
appeal  proposed  to  be  taken  in  this  cause. 


By 

City  attorney. 


Of   counsel. 
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IN  GENERAL 

4260  Law  governing 

The  law  which  is  in  force  at  the  date  the  tax  lien  attaches- 
April  first — governs  the  collection  of  taxes.1 

i  People   v.    Presbyterian    Church, 
249  111.  9,  10   (1911). 
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4261  Statute,  compliance 

The  methods  or  the  requirements  for  the  levying  of  taxes 
prescribed  by  the  legislature  must  be  substantially  followed, 
and  a  failure  to  do  so  vitiates  the  tax.2 

4262  Statute,  construction 

The  power  to  tax  is  construed  strictly.3  So  is  the  right  to 
exemption  from  taxation;  and  all  doubts  are  resolved  in  favor 
of  the  state  and  against  the  exemption.4 

ASSESSMENT 

4263  Capital  stock 

The  shares  of  capital  stock  of  all  corporations  are  subject  to 
taxation  under  the  statute  as  a  tax  upon  property ;  the  attempted 
exemption  of  certain  corporations  from  this  tax  is  inoperative 
and  unconstitutional.5  The  capital  stock  of  a  corporation 
which  is  engaged,  under  its  charter,  in  buying  and  selling  stocks 
and  bonds  is  assessible  by  the  local  authorities  as  a  mercantile 
corporation.6  The  assessment  of  the  capital  stock  of  a  mercan- 
tile corporation  must  be  made  by  the  local  assessor,  and  not  by 
the  state  board  of  equalization.7 

4264  Farm  property 

Live  stock  or  other  personal  property  connected  with  a  farm 
should  be  listed  and  assessed  in  the  town  or  in  the  district 
where  the  farm  is  situated,  when  the  owner  does  not  reside  on 
the  farm.8 

4265  Insurance  receipts 

The  net  receipts  of  a  foreign  fire  insurance  company  on  the 
business  it  has  done  in  the  taxing  municipality  must  be  listed 

2  People  v.  McElroy,  248  111.  574,  111.  141,  145  (1911);  Consolidated 
577  (1911);  Chicago,  B.  &  Q.  R.  Coal  Co.  v.  Miller,  236  111.  149. 
Co.  v.  People,  213  111.  458,  466  (1908) ;  People  v.  National  Box  Co., 
(1905).  248  111.   141;   CI.  4,  sec.  1,  Revenue 

3  People  v.  McElroy,  248  El.  577 ;  law,   1905. 

People  v.  Kankakee  &  Seneca  R.  Co.,  6  People  v.   Federal  Security  Co., 

248  111.  114,  117   (1911).'  255  111.  561,  563   (1912;. 

4  People  v.  Bennett  Medical  Col-  7  People  v.  Lewy  Bros.  Co.,  250 
lege,  248  111.  608,  609,  610  (1911);  111.  613,  615  (1911);  Sec.  108,  Rev- 
People   v.    Deutsche    Gemeinde,    249  enue  act. 

111.  132,  136  (1911).  s  people  v.  Scheifley,  252  111.  486, 

s  People  v.  National  Box  Co.,  248      489  (1911). 
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by  the  boards  of  assessors  and  review  and  taxed  as  personal 
property,  and  not  as  a  license  to  do  business  in  the  state.9 

4266  Mining  Rights 

Mining  rights  are  real  estate  and  should  be  taxed  as  such  by 
proper  description.10 

4267  Omitted  property,  corporate  shares 

The  board  of  review,  and  not  the  state  board  of  equalization, 
is  the  proper  authority  to  assess  corporate  stock  the  assessment 
of  which  has  been  omitted.11  Since  1898,  the  assessment  of 
omitted  property  is  to  be  made  and  the  notice  thereof  is  to 
be  given  by  the  board  of  review  and  not  the  assessor.  The 
right  to  notice  includes  the  right  to  a  hearing,  and  is  con- 
stitutional.12 

4268  Penalty;  omitted  property,  exemption 

A  penalty  added  to  a  tax  is  not  justified  where  the  owner  of 
the  property  fails  to  schedule  it  from  an  honest  belief  that  the 
property  is  exempt  from  taxation  and  he  makes  no  effort  to 
conceal  it.13 

4269  Railroad  track 

All  of  the  property  which  is  used  for  right  of  way  purposes, 
whether  held  by  a  railroad  company  in  fee,  for  years,  or  other- 
wise, must  be  returned  as  "railroad  track"  to  the  county  clerks 
and  exclusively  assessed  as  a  unit  by  the  state  board  of  equaliza- 
tion, and  not  by  the  local  assessors;  and  when  such  property 
is  returned  by  and  assessed  against  the  lessee  of  the  right  of 
way  it  cannot  be  re-assessed  against  the  owner  of  the  right  of 
way 
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9  People  v.  Cosmopolitan  Fire  Ins.  (1911);    Sees.    276,    278    and    329, 

Co.,  246  HI.  442,  448  (1910).  Eevenue    law    (Hurd's    Stat.    1908, 

io  In  re  Maplewood  Coal  Co.,  213  p.  1797,  et  seq.). 

111.283,286  (1904).  13  Monticello    Seminary    v.    Board 

ii  People  v.  National  Box  Co.,  248  of  Review.  249  111.  481,  486  (1911)  ; 

HI.    146;     Sec.    108,    Hurd's    Stat.  Sec.   19,  Revenue  act. 

1909,  p.   1844.  i*  People  v.  Illinois  Northern  Ry., 

12  People  v.  National  Box  Co.,  248  248  111.  532,  539   (1911);   Sees.  40, 

HI.  143;  Sees.  276,  277,  278,  Revenue  43.  46,  c.  120,  Hurd's  Stat.  1909,  p. 

act;  People  v.  Shirk,  252  111.  95,  97  1833. 
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EXTENSION  OF  TAX 

4270  Ordinance,  certified  copy 

No  valid  extension  of  a  tax  can  be  made  upon  an  original 
tax  levy  ordinance.  The  statute  requires  the  filing  with  the 
county  clerk  of  a  certified  copy  of  such  an  ordinance.15  A  cer- 
tificate showing  that  a  tax  levy  ordinance  on  file  in  the  county 
clerk's  office  is  a  copy,  and  not  an  original,  cannot  be  added 
to  an  ordinance  which  shows  on  its  face  to  be  an  original.16 
An  amendment  cannot  be  based  upon  evidence  which  contradicts 
the  ordinance.17 

4271  Scaling,  sanitary  tax 

A  sanitary  district  tax  for  bonds  and  interest  must  be  in- 
cluded in  the  aggregate  of  rates  before  scaling,  as  such  a  tax 
is  not  within  the  statutory  provision  requiring  the  exclusion  of 
certain  taxes  for  bonded  indebtedness.18 

4272  Valuation,  extension 

All  taxes,  except  the  state  tax,  must  be  extended  upon  the  val- 
uation as  fixed  by  the  county  board  of  review  and  upon  the  cor- 
porate property  as  originally  valued  and  assessed  by  the  state 
board  of  equalization.19 

OBJECTIONS 

4273  Board  of  review,  grounds 

Objections  which  question  the  regularity  and  legality  of  an 
assessment  by  the  board  of  review  must  affirmatively  show  suffi- 
cient grounds.20 

4274  Double  taxation 

A  tax  by  overlapping  municipalities  is  not  double,  although 
it  be  for  a  similar  purpose,  as  each  municipality  is  distinct 

is  People  v.   Cincinnati,   I.   &  W.  2,  Eevenue  act,   1909    (L.   1909,   p. 

Ry.   Co.,  253  111.   420,   421    (1912)  ;  323) 
Sec.  1,  art.  8,  Cities  and  Villages  act.  "  Cleveland,    Cincinnati,    Chicago 

16  People  v.   Cincinnati,  I.   &  W.  &  St.  Louis  Ry.  Co.  v.  People,  223 

Ey.  Co.,P253  111.  422.  UL    17,    20,   21    (1906);   SecB    117, 

"People  v.  Cincinnati,  I.  &  W.  128,  Revenue  law  (L.  1901  p.  2/2) 
Rv    Co     supra  20  In  re  Maplewood  Coal  Co.,  213 

is  People  v.   Toledo,  St,  L.   &  W.  111.  283,  285   (1904). 
Ry.   Co.,  254  111.  472    (1912J;   Sec. 
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from  the  other  and  its  taxing  power  extends  to  the  full  consti- 
tutional limit.21 

4275  Limitation 

A  tax  in  excess  of  the  limit  provided  by  law  for  county,  road 
and  bridge,  district  school  and  village  taxes  estimated  on  the 
equalization  of  the  state  board  is  illegal  and  void.22 

4276  Railroad  debts 

The  act  of  1869  is  valid  so  far  as  it  provides  for  the  calcula- 
tion of  the  amount  that  is  necessary  to  be  raised  as  taxes  under 
that  act  and  the  certifying  of  this  amount  to  the  proper  munici- 
pal authorities.23 

4277  Road  and  bridge  tax,  certificate,  waiver 

The  voluntary  payment  of  a  road  and  bridge  tax  waives 
any  objection  to  the  form  of  the  certificate  of  the  highway 
commissioners.24 

4278  Road  tax,  limitation 

A  road  tax  which  is  properly  certified  is  valid  for  five  years.25 

4279  Warrant 

A  tax  warrant  should  not  be  in  the  form  of  an  execution.26 

EXEMPTIONS 

4280  Exemption,  test 

The  test  for  determining  the  exemption  of  property  from 
taxation  is  its  primary,  and  not  its  secondary  use ;  and  the  ex- 
emption of  property  which  is  primarily  devoted  to  religious  pur- 
poses  is  not  affected  by  its  incidental  or  secondary  use  for 
secular  purposes.27 

21  Highway  Commissioners  v.  24  Highway  Commissioners  v. 
Bloomington,     253     111.     164,     167       Bloomington,  253   111.   178. 

(1912  V   Sec.  1,  art.  9,  Constitution  25  People  v.  Cincinnati,  Lafayette 

(HI.)/  '  &  Chicago  Ey.  Co.,  247  111.  446,  448 

22  Chicago,    B.    &    Q.    R.    Co.    v.       (1910). 

People,  213  111.  465.  26  Marshall  v.  People,  219  111.  102. 

23  People  v  Whittemore,  253  111.  27  First  Congregational  Church  v. 
378  385  (1912);  Laws  1869,  p.  316  Board  of  Eeview,  254  111.  220,  224 
(Hurd's  Stat.  1911,  p.  1799).  (1912;. 
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1281  Proof,  burden  of 

Those  who  claim  property  as  exempt  must  show  that  the  prop- 
erty comes  clearly  within  the  contemplated  exemption.28  Under 
a  petition  by  an  educational  institution  claiming  exemption  of 
its  property  from  taxation,  it  must  be  proved  that  the  prop- 
erty so  claimed  to  be  exempt  is  used  for  educational  purposes 
and  not  for  profit.29  All  of  the  facts  that  are  necessary  to 
authorize  an  exemption  must  be  established  by  direct  proof.30 
The  applicant  or  petitioner  must  present  evidence  of  facts,  and 
not  mere  conclusions,  which  show  the  uses  to  which  the  property 
is  applied,  and  must  bring  it  clearly  within  the  terms  of  the 
statute.31 

4282  Statute,  construction 

Statutes  which  attempt  to  relieve  property  from  taxation  are 
construed  strictly  and  all  doubts  are  resolved  against  the 
exemption.32 

PROPERTY 

4283  Drainage  district 

A  steam  boiler,  engine  and  machinery  located  within  the 
boundaries  of  a  drainage  district  and  used  in  carrying  on  the 
business  of  the  district,  as  essential  parts  of  the  pumping  plant, 
are  not  exempt  from  taxation.33 

4284  Educational  institution,  title  in  third  person 

The  property  of  an  educational  institution  which  is  not 
directly  used  for  school  purposes,  but  is  used  for  profit,  is  not 
exempt  from  taxation.34  No  exemption  can  be  claimed  of  real 
estate  which  has  been  purchased  for  an  institution  of  learning 
by  a  party  who  holds  the  title  as  security  for  the  purchase 
money. 
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28  First  Congregational  Church  v.  33  Nutwood    Drainage    District    v. 
Board  of  Review,  254  111.  223.  Board   of  Review,  255  Til.  447,  449 

29  Monticello    Seminary   v.    Board  (1912);  Par.  9,  sec.  2,  Revenue  act. 
of  Review,  242  111.  477,  479  (1909).  34  Monticello    Seminary   v.    Board 

so  Monticello    Seminary   v.    Board  of  Review,  249  Til.  484;' Sec.  3,  art. 

of  Review,  249  111.  481,  484  (1911).  9,  Const.  1870;  Sec.  2,  Revenue  act 

3i  People    v.    Deutsche    Gemeinde,  (Hurd's  Stat.  1909,  p.  1825). 

249  111.  132,  136  (1911).  35  People  v.  Xavier  Academy,  233 

32  First  Congregational  Church  v.  111.  26,  34    (1908). 
Board  of  Review.  254  111.  223- 
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4285  Leasehold 

Under  a  statutory  provision  exempting  property  from  taxa- 
tion "belonging"  to  a  corporation,  does  not  exempt  a  ninety- 
nine  years  leasehold  interest  of  such  corporation.36 

4286  Library  fund 

A  sum  of  money  willed  to  and  accepted  and  invested  by  a 
municipal  corporation  for  free  library  purposes,  is  not  exempt 
from  taxation  while  it  is  not  actually  used  for  such  purposes.37 

4287  Parsonage 

A  parsonage  is  primarily  used  as  a  home  for  the  pastor  and 
his  family,  and  not  being  used  exclusively  for  religious  pur- 
poses, is  not  exempt  from  taxation.38 

4288  Private  park 

Land  which  has  been  dedicated  as  a  park  exclusively  for  the 
benefit  of  the  surrounding  property  owners,  is  subject  to 
taxation.39 

4289  Religious  purpose,  tax  lien,  vendor  and  vendee 

A  religious  purpose  refers  to  a  use  of  property  by  a  religious 
society  or  body  of  persons  at  a  stated  place  for  public  worship 
and  religious  instruction.40  A  religious  or  educational  institu- 
tion which  acquires  real  property  after  the  first  of  April  upon 
which  a  lien  for  state  taxes  has  attached,  takes  the  property 
subject  to  the  lien.41  Prior  to  1909,  the  vendee  under  a  con- 
tract to  purchase  real  estate  could  not  claim  exemption  from 
taxation  as  a  religious  corporation.42 

36  People  v.  Bennett  Medical  Col-  40  People  v.  Deutsche  Gemeinde, 
lege,  248  111.  608,  610   (1911).                  249  111.   136;   Sec.  3,   art.   9,  Const. 

37  Stinson    Memorial     Library    v.       1870. 

Board  of  Review,  248   111.   590,  594  *i  People  v.  Ladies  of  Loretto,  246 

(1911);  Sec.  3,  art.  9,  Const.  1870;  111.   403,   404    (1910). 

CI.   7,  sec.   2,  Revenue  act.  *2  People  v.   Presbyterian  Church, 

ss  First  Congregational  Church  v.  249  111.  9,  11    (1911);   CI.  2,  sec.  2, 

Board  of  Review,  254  111.  224;  Sec.  c.   120,  Hurd's  Stat   1908;    Sec.  2, 

3,  art.  9,  Const,   1870;   Laws,   1909,  Revenue  act,  1909. 
p.  309  (Hurd's  Stat.  1911,  p.  1906). 

39  People  v.  Ricketts,  248  111.  428, 
431    (1911;. 
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4290  Schools 

In  the  ordinary  and  constitutional  sense,  a  school  is  a  place 
where  useful  branches  common  to  schools  and  institutions  of 
learning  are  taught  systematically.43 

CORRECTION  AND  APPEAL 

4291  Illinois,  jurisdiction 

An  appeal  or  writ  of  error  lays  directly  to  the  supreme  court 
from  a  judgment  of  the  municipal  court  in  a  case  involving 
state  revenue  or  in  which  the  state  is  interested  as  a  party.44 

4292  Illinois,  notice 

It  is  the  duty  of  the  clerk  of  the  board  of  review  to  notify 
a  property  owner  who  is  affected  by  the  receipt  of  the  auditor's 
notice  of  appeal  from  the  board's  decision  in  a  matter  of  assess- 
ment of  property.45 

4293  Illinois,  statement  of  facts  or  record 
State  of  Illinois, 


county,  j 


ss: 


Before  the  board  of  review  of 
said  county,  for  the  year  . . . 


In  the  matter  of  the  decision  of 

]  said  board  of  review,  holding 

v.  that  credits  of  said  corpora- 

ition  consisting  of  
claimed  by  it  be  exempt  from 
taxation,  are  liable  to  be 
taxed. 

To ,  auditor  of  public  accounts  of  the  state  of  Illinois : 

The  following  is  a  statement  of  facts  in  the  above  entitled 
cause  made  under  the  direction  of  the  state  board  of  review. 

is  an  institution  for  the  higher  education  of 

girls  and  women,  and  was  incorporated  by  an  act  of  the  state 

of  Illinois,   approved    The  name  was   at  first 

" "  but  was  afterwards  changed  by  an  amend- 

43  People    v.    Deutsche    Gemeinde,  «  In     re     Logan     Square     Pres. 

249  111.  135,  137;  Sec.  3,  art.  9,  Church,  246  111.  168,  169  (1910); 
Const.  1870;  CI.  1,  sec.  2,  Revenue  Par.  4,  sec.  35,  c.  120,  Hurd's  Stat, 
act,  1909,  invalid.  1909,    p.    1888. 

**  People  v.  Cosmopolitan  Ins.  Co., 
246  111.  442,  444  (1910);  Sec.  118, 
Practice  act. 
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ment  to  its  charter  to  " "     The  institution  is 

located   in   the   town   of    ,    county, 

Illinois,  where  it  has  its  office  and  it  has  no  office  elsewhere. 

For years  past,  it  has  had  an  average  of to 

students  who  are  required  to  pay  a  certain  sum  to  the  insti- 
tution for  board,  tuition  and  incidental  expenses,  except  that 
there  are free  scholarships, which  are  cre- 
ated by   donations  of   dollars  each  to  the 

institution  and  the  benefit  of  these  scholarships  may  be  given 
free  to  anyone  whom  the  trustees  may  see  fit,  it  being  custom- 
ary to  permit  the  donor  to  name  the  beneficiary  of  the 
scholarship  arising  out  of  his  gift  if  he  so  desires. 

The  surplus  funds  of  the  institution  in  the  year   

amounted  to dollars.    Since  that  time  no  donations 

have  been  made  to  the  institution.  Its  surplus  funds  have 
increased  steadily  from  year  to  year  up   to   and  including 

the  year ,  when  they  amounted  to  the  sum  of 

dollars.  This  increase  was  caused  by  the  excess  of  the  re- 
ceipts of  the  institution  from  its  charges  to  the  students  over 
its  expenditures  in  maintaining  the  institution,  and  has  been 

kept  invested  from  year  to  year  during  the  past    years 

at  an  average  rate  of  interest  of  about per  cent  per 

annum. 

Of  the  entire  amount  of  the  surplus  aforesaid,  not  more 

than dollars  have  been  donated  to  the  institution 

in  such  a  manner  that  only  the  income  thereof  can  be  used 
by  the  institution.  The  excess  of  receipts  cf  the  institution 
over  the  disbursements  made  by  it  for  supplies,  operation 
and  sundries,  fuel,  wages,  salaries,  repairs,  insurance,  and 
rents,    advertising   and   books,    have   been,    during   the   past 

years    dollars,  but    dollars  of 

this  amount  has  been  used  in  the  purchase  of  additional  real 
estate,  the  taxation  or  exemption  from  taxation  of  which  real 
estate  is  not  involved  in  this  proceeding. 

The  only  taxes  on  personal  property  paid  by  the  institu- 
tion during  the  past years  is  for  the  year , 

when  the  action  of  the  board  of  review  of county 

for  that  year  in  listing  for  taxation dollars  of  notes 

and  mortgages  belonging  to  said  institution  was  upheld  by 
the  supreme  court  of  this  state  in  the  case  of  


On  the   of   the  board  of  trustees,  in 

which,  by  its  charter,  the  management  of  said  institution  is 

vested,   consisted   of    ,   president ;    , 

treasurer ;    and    None   of  said 

trustees  received  any  compensation  for  their  services  as  such 

trustees,  and  none  of  said  trustees,  except    ,  at 

any  time  resided  in  the  town  of ,  or  resided  at  the 

institution  in  said  town  of  ,  and  was  the  acting 

head  of  the  same ,  the  treasurer,  and 
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another  trustee,  resided  in  the  town  of ,  adjoining 

the  town  of ,  and  were  each  notified  by , 

the  treasurer  of  the  town  of   ,  in  the  month  of 

April,  19.  .,  to  file  with  him  the  schedule  of  the  personal  prop- 
erty of ,  but  that  each  declined  to  do  so.     Said 

assessor  during  the  same  month  applied  to   ,  in 

charge  of  the  institution  in  the  town  of   ,  and 

notified  her  according  to  law  to  prepare  a  schedule  of  the 
personal  property  of  said  institution,  which  she  declined  to 
do.  The  refusal  of  the  different  trustees  to  make  the  personal 
property  schedule  requested  was  upon  the  ground  that  all  of 
the  personal  property  of  said  institution  was  exempt  from  tax- 
ation. 

Upon  the  hearing  hereafter  mentioned,  it  was  stipu- 
lated by  and  between  counsel  for   and  counsel 

for  the  board  of  review,  "That  if  the  personal  property  of 

,  or  any  part  thereof,  is  liable  to  taxation  that 

then  such  taxation  would  be  properly  made  upon  the  books 

of  the  assessor  of township,  the  residence  of  said 

being  in  the  said  town  of ,  and  not 

elsewhere,  any  personal  property  of  said  institution  held  or 

managed   elsewhere    than   in    township    being   so 

held  or  managed  merely  as  a  matter  of  convenience  in  trans- 
acting its  business."     Upon  the  refusal  of  the  trustees  and 

principal  of ,  to  make  the  schedule  provided  for 

by  the  Revenue  act,  and  to  subscribe  and  swear  to  the  same, 

after  they  had  been  legally  notified  to  do  so,    , 

the  assessor  of  said  town  of   then  duly  qualified 

and  acting,  listed  the  property  of  said  ,  accord- 
ing to  his  best  knowledge,  information  and  judgment,  at  its 
fair  cash  market  value,  being  the  amount  of  dol- 
lars, listed  as  credits  of  said ,  and  added  to  the 

value  of  such  list  dollars,  being  an  amount  equal 

to    per   cent   of  such   valuation,    and   entered   such 

assessment  in  the  assessment  books  of  said  town  of 

and  duly  returned  the  same  to  the  county  supervisor  of  assess- 
ment of  said  county  of ,  who  permitted  said  assess- 
ment to  stand  as  made  by  the  said  assessor. 

Thereafter,  on  or  about  the  day  of   ,  19.., 

the  said    ,  by    ,   its   attorney,  regularly 

presented  to  the  board  of  review  of  county,  Illi- 
nois,   for   the   year    19..,    its   petition   setting   forth,    among 

other  things,  the  incorporation  of  said   ; 

that  it  had  always  been  and  was  then  engaged  in  conducting 
a  school  for  the  education  of  girls  and  women  under  its  said 
charter;  that  said  school  had  never  been  and  was  not  then 
conducted  for  profit  or  in  the  interest  of  any  individual  or 
company ;  and  that  all  of  its  credits  and  funds  and  the  income 
thereof  were  used  exclusively  for  the  maintenance  of  said 
school  and  for  the  benefit  of  its  students.     Said  petition  also 
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set  forth,  the  assessment  above  mentioned;  that  the  residence 

and  school  of  petitioner  were  in   township ;  that 

on  the day  of ,  19 . . ,  the  petitioner  was  the 

owner  of  credits  amounting  in  the  aggregate  to  the  aforesaid 

sum  of    dollars ;  that    dollars  of  said 

credits  consisted  of  bonds,  with  the  interest  coupons  thereto 
attached,  purchased  by  petitioner;  that  the  balance  of  said 

credits,  to  wit,   dollars,  consisted  of  promissory 

notes  secured  by  mortgage  on  real  estate ;  and  that 

dollars   of  said  credits   consisted   of  funds  which  had   been 

donated  to   in  the  nature  of  endowment  funds 

for  the  purpose  of  providing  and  maintaining  scholarships  in 
said  school  or  seminary  to  be  paid  out  of  the  annual  income 

of  said  funds,  which  said  sum  of dollars  had  been 

donated  to  the  petitioner  in  trust  in  such  a  manner  that  the 
petitioner  had  no  lawful  right  or  power  to  use  any  part  of 
the  principal  thereof  for  any  purpose  except  to  lend  out  the 
same  and  raise  thereby  an  annual  income  for  said  scholarships. 
The  said  petitioner  claimed  all  of  the  said  credits  to  be  ex- 
empt from  taxation  and  prayed  said  board  of  review  to  so 
decide  and  to  cancel  the  assessment  aforesaid.     The  petition 

was  verified  by  the  affidavit  of   ,  treasurer,  and 

,  one  of  the  tnistees,  and  sustained  by  the  oral 

testimony  of before  said  board  of  review. 

The day  of ,  19.  .,  was  agreed  upon  between 

the  board  of  review  and  the  counsel  for   ,  for  a 

hearing  upon  the  petition  aforesaid ;  and  on  that  day  the  peti- 
tioner appeared  by  its  attorney,   ,  said  board  of 

review  being  represented  by  its  attorney,  One 

of  the  trustees  of  said was  duly  sworn  and  ex- 
amined under  oath  touching  the  matters  set  forth  in  said 
petition.  By  agreement  of  the  parties  the  further  hearing  of 
the  matters  was  postponed  until   

Upon  the  date  last  mentioned  a  further  hearing  upon  the 
said  petition  was  had,  at  which  the  petitioner  and  the  board 
of  review  were  represented  by  the  respective  counsel  afore- 
said  ,   assessor  for  the  town  of   for 

the  year  of ,  was  sworn  and  examined  under  oath  touch- 
ing the  matter  of  the  aforesaid  assessment,  and  further  testi- 
mony of   ■ ,  one  of  the  trustees  of  said  seminary 

was  presented  to  the  board  of  review  in  writing  duly  sworn  to 
by  the  said 

The  Board,  upon  consideration  of  all  of  the  testimony  pre- 
sented, found  the  facts  to  be  as  hereinabove  set  forth,  and  upon 
consideration  thereof  found  that  there  were  on  the  first  day 

of  April,  19 .  . ,  credits  of  said used  with  a  view 

of  profit  and  properly  assessable  in  the  said  town  of ; 

that  the  residence  of  said    ,  is  in  the  town   Of 

county,  Illinois ;  and  that  said  seminary  main- 
tains its  office  there  and  not  elsewhere.    It  was  thereupon  stip- 
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ulated  by  and  between  the  said  board  of  review  and  the  said 
,  that  if  the  credits  of  said  seminary  were  prop- 
erly taxable  that  then  they  should  be  assessed  in  said  town 
of  

It  was  therefore  considered  by  the  Board  that  the  action 

of  the  assessor  of township  for  the  year , 

in  listing  the  property  of  seminary  for  taxa- 
tion according  to  his  best  knowledge,  information  and  judg- 
ment, at  its  fair  cash  value,  and  also  in  adding  to  the  valua- 
tion of  such  list  an  amount  equal  to    per  cent  of 

such  valuation,  as  a  penalty  for  the  failure  of  said , 

to  list  for  taxation  its  personal  property  and  credits,  was  and 
is  according  to  the  statute  in  such  cases  made  and  provided; 
and  it  was  ordered  by  the  said  Board  that  the  said  assess- 
ment stand  as  made  by  the  said  assessor;  from  which  decision 

of   the    board    of   review    the    said    ,    thereupon 

prayed  an  appeal  according  to  the  statute  to  the  auditor  of 
the  state  of  Illinois. 

In  accordance  with  the  said  prayer  for  an  appeal  the  fore- 
going statement  of  facts  has  been  prepared  by  the  under- 
signed under  the  direction  of  the  said  board  of  review;  and 
I  do  hereby  certify  that  I  am  the  clerk  of  said  board  and 
that  the  foregoing  is  to  the  best  of  my  knowledge  and  belief 
a  full  and  correct  statement  of  the  facts  in  said  case ;  and  I 

annex  hereto  a  certified  copy  of  the  charter  of  said 

marked,  exhibit  "A." 

Respectfully  submitted, 


Clerk. 
Approved: 


Chairman  of  the  Board  of  Review.46 

b 
State  of  Illinois,  ) , 


county.  \ 


Before  the  Board  of  Review 

Of county,  Illinois. 

47  Pursuant   to   the   call   of   the   chairman   of   the   board   of 

supervisors  of county,  Illinois,  namely, , 

ex-officio  chairman  of  the  board  of  review  of  said 

county,  the  board  of  review  met  at  the  court  house  in  the  city 

and  county  of ,  in  the  state  of  Illinois,  on , 

19..,  for  the  purpose  of  organization. 

46  Attach  certified  copy  of  charter.  record  for  an  appeal,  as  the  one  fol- 

47  The  statement  of  facts  which  lowing.  The  latter  mode  of  present- 
is  required  by  statute  may  be  either  ing  the  matter  before  the  supreme 
a  statement  as  the  preceding  one,  or  court  would  seem  to  be  the  better 
it  may  be  in  the  form  of  the  usual  practice. 
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Present :   ,  chairman,   and 

,   the  last  two  named  individuals  being  duly 

appointed  members  of  the  board  of  review  by  the  county  judge 
of county,  Illinois. 

The  meeting  was  called  to  order  by  the  chairman ;  whereupon, 
the  members  of  said  board  proceeded  to  the   election  of  a 

clerk ;  and  upon  motion,  duly  made  and  carried, 

was   elected   clerk   of  the   board   of  review   of    

county,  Illinois,  for  the  year  

Upon  motion  duly  made  and  carried,  the  board  then  ad- 
journed to  meet   ,  19. .. 

Be  it  remembered  that   on,   to   wit, .,  19..,   the 

same  being  one  of  the  regular  days  upon  which  said  board 
of  review  was  in  session,  there  was  filed  with  said  board  of 
review  a  petition  or  complaint,  in  words  and  figures  follow- 
ing, to  wit: 

To  the  honorable  board  of  review  of    county, 

state  of  Illinois. 

Your  petitioner  has  been  reliably  informed  that  the , 

incorporated  under  the  laws  of ,  situated  at 

in  the  city  of  and  state  of  Illinois,  owning  and 

possessing  property,   both   personal   and  real,   in   the  county 

of and  state  of  Illinois,  has  not  been  listed  for 

taxation  by  the  assessor  for township,  

county  and  state  of  Illinois. 

Therefore  your  petitioner,  as  a  tax-payer  of  the  county  of 

,  and  state  of  Illinois,  requests  that  the 

be  listed  by  your  honorable  Board  for  taxation. 

Respectfully  submitted, 


,    Be  it  remembered  that  on,  to  wit,  the day  of , 

19..,  the  same  being  one  of  the  regular  days  upon  which 
said  board  of  review  was  in  regular  session,  there  was  issued 

thereby  and  sent  by  mail,  postage  prepaid,  to  the 

,  a  summons  or  notice,   in  words  and  figures 

as  follows,  to  wit: 

To  the   , 

You  are  hereby  notified  that  a  formal  application  in  writ- 
ing has  been  filed  with  the  board  of  review,  asking  that  your 
real  estate  and  personal  property  be  placed  upon  the  assess- 
ment books  of township,  county  of  , 

state  of  Illinois,  for  the  year 

You  are  hereby  summoned  to  appear  before  the  board  of 

review  of county  at  the  court  house  on  the 

day  of ,  19. .,  at o'clock  . . .  M.,  at  which 

time  you  may  show  cause,  if  any  you  have,  why  an  assess- 
ment should  not  be  made  upon  your  personal  and  real  prop- 
erty for  the  present  year. 
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In  witness  whereof,  we  have  hereunto  set  our  hands  and 

seals  this   day  of   ,  19... 

(Seal) 

(Seal) 

(Seal) 

Be  it  remembered  that  on,  to  wit,  the  ....  day  of , 

19. .,  at  the  time  appointed  in  and  by  the  summons  or  notice 

hereinabove  set  forth,  the  said  appeared  before 

said  board  of  review,  represented  by ;  the   , 

of    said    ,    and    accompanied    by    her    attorney 

; ,  states  attorney  in  and  for 

county,  Illinois,  appeared  for  said  county;  and  , 

the  petitioner,  appeared  in  his  own  proper  person,  and  by  his 
attorney,   

By  agreement  of  the  parties  in  interest  the  hearing  of  said 
case  was  postponed  until  the  same  hour   ,  19.  .. 

Be  it  remembered  that  on,  to  wit,  the day  of , 

19 . . ,  the  same  being  one  of  the  days  upon  which  the  board  of 

review  was  in  regular  session,  the   filed  with 

the  board  of  review  their  answer,  which  said  answer  is  in  the 
words  and  figures  following,  to  wit : 
Honorable  Board  of  Review, 

county,  state  of  Illinois. 

In  the  matter  of  the  ...  .1  -iq 

"  *T; ' "  Exemption   from   taxation. 

Froperty.J  ^ 

The  answer  of  the to  the  petition  of 

for  the  listing  of  property  of  the (incorporated), 

known  and  designated  as   the    ,   located  in   the 

city  of   ,  county  of    ,  and  state  of 

Illinois,  for  taxation. 

The  defendant  for  answer  to  said  petition  says  that  (Set 
out  the  special  facts  which  would  show  that  the  property  in 
question  is  exempt). 

All  of  which  this  defendant  is  ready  to  verify.  Where- 
fore, it  prays  that  the  honorable  board  of  review,  under  the 
laws  of  the  state  of  Illinois  as  found  in  clause  7,  section  2, 
chapter  120  of  the  Revenue  act,  Hurd's  Statute  of  Illinois, 
1905,  refuse  to  list  said  property  for  taxation;  that  said  peti- 
tion of  the  said    be   dismissed ;   and   that   said 

Board  will  exempt  said  property  from  taxation,  under  said 
statute  of  the  state  of  Illinois,  as  has  been  done  from  the  time 
said  institution  was  established  in  the  city  of   

(Add  verification) 

Be  it  remembered  that  on,  to  wit,  the day  of , 

19.  .,  the  same  being  one  of  the  days  upon  which  said  board 
of  review  was  in  regular  session,  the  following  proceedings 
were  had;  which  said  proceedings  were  in  the  words  and  fig- 
ures following,  to  wit: 
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State  of  Illinois,  ) 

Vss : 
county.) 

Before  the  Board  of  Review. 

In  the  matter  of  the 

Testimony  taken  before  the  board  of  review  of  

county,  Illinois,  on ,  19. .,  on  the  hearing  of  the  rule 

on  the to  show  cause  why  its  property  should  not 

be  placed  on  the  assessment  list  for  the  year 

Present : 

Mr Chairman.] 

Mr V         Board  of  Review. 

Mr J 

Mr ,  states  attorney,  for  the  board  of  review. 

Mr ,  attorney  for  the  petitioner   

Mr ,  attorney  for  the  respondent   

(Proceed  thereafter  in  the  same  manner  as  in  cases  of 
depositions  or  the  taking  of  testimony)  which  was  all  of  the 
testimony  given  on  this  hearing. 

And  the  board  of  review  having  heard  the  evidence,  and 
the  arguments  of  counsel,  and  not  being  fully  advised  in  the 
premises,  takes  the  matter  under  advisement  for  decision  at 
a  later  date. 

Be  it  remembered  that  on,  to  wit,    ,   19..,  the 

same  being  one  of  the  days  upon  which  said  board  of  review 
was  in  regular  session,  the  following  proceedings  were  had, 
which  said  proceedings  were  in  the  words  and  figures  fol- 
lowing, to  wit :  (Insert  caption).  This  day  this  matter  comes 
on  to  be  heard  before  the  board  of  review  for  final  decision, 
and  the  board  having  heretofore  heard  the  evidence  and 
the  arguments  of  counsel,  and  being  now  fully  advised  in  the 
premises  does  find  that  the  real  estate  in  the  name  of  the 

,  appearing  upon  the  assessor's  books  of 

township  for as  not  taxable,  and  described  there 

in  book ,  page ,  as  (Insert  legal  description),  is 

not  exempt  from  taxation. 

The  board  of  review  therefore  finds  from  the  evidence  that 

the  full  appraised  value  thereof  is    dollars,   and 

the  assessed  value  thereof  is  dollars. 

Therefore,  it  is  ordered  by  the  board  of  review  of  said 
county  that  the  words  "Not  taxable"  appear- 
ing upon  said  page    ....    in  book    . . .  . ,  as  returned  by  the 

assessor  for  township  for   ,  19 .  . ,  be 

stricken  out;  that  the  above  described  real  estate  be  assessed 

at  the  full  appraised  value  of dollars ;  that  the 

assessed  value  thereof  be   dollars,  and  that  said 

valuations  be  duly  entered  upon  said  assessor's  book  opposite 
the  description  of  said  real  estate,  as  set  forth  in  said  assessor's 
book  for  19.  ..     All  of  which  is  accordingly  done. 

Thereupon,  the  said ,  by  its  attorney, ,, 

gives  notice  to  the  board  of  review  of  an  appeal  from  the  de- 
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cision  thereof,  and  the  order  of  said  board  of  review  assess- 
ing the  above  described  real  estate ;  which  said  appeal  is  to  be 
taken  in  manner  and  form  as  by  law  in  such  eases  is  made  and 

provided,  said  ,  requests  that  the  clerk  of  said 

board  of  review  duly  certify  the  record  in  said  case,  in  man- 
ner and  form  as  is  likewise  provided  by  law. 

I,    ,  clerk  of  the  board  of  review  in  and  for 

said  county  of and  state  of  Illinois  for  the  year 

19. .,  do  hereby  certify  that  the  above  and  foregoing  is  a  full 
and  complete  record  of  the  proceedings  had  in  the  above  and 
foregoing  case,  entitled  "In  the  matter  of  assessment  of  real 
and  personal  property  of    " 

In   witness,   etc. 
Clerk   of  the  Board   of  Review.48 

4294  Illinois,  auditor's  certificate 

State  of  Illinois,  ss. 

Auditor's  Office. 

Springfield, ,  19 . . . 

I,  auditor  of  public  accounts  of  the  state  of  Illinois,  do 
hereby  certify  that  the  foregoing  is  a  statement  of  the  facts 
made  to  the  auditor  of  public  accounts  of  the  state  of  Illinois 

by  the  board  of  review  of  the  county  of ,  in  the 

state  of  Illinois,  pursuant  to  the  provisions  of  section  35  of 
"An  Act  for  the  assessment  of  property  and  providing  the 
means  therefor  and  to  repeal  a  certain  act  therein  named," 
approved  February  25,  1898,  as  amended  by  an  act  approved 
May  18,  1905,  in  the  matter  of  the  appeal  of  the  trustees  of 

,  a  corporation,  from  the  action  and  decision  of 

the  board  of  review  of  said  county,  in  approv- 
ing an  assessment  of  personal  property  and  credits  made  by 

the  assessor  against .  ;  that  said  statement  of  facts 

is  hereby  certified  to  the  supreme  court  of  the  state  of  Illi- 
nois pursuant  to  the  requirement  of  said  section  35  of  the  act 
above  recited. 

In  witness  whereof,  I  hereunto  subscribe  and  affix  the  seal 
of  my  office  the  day  and  year  first  above  written. 

Auditor  of  Public  Accounts. 

4295  Illinois,  assignment  of  error 

State  of  Illinois,  ss. 

In  the  supreme  court  of  the  state  of  Illinois, 

term,  19 . . . 

,   Appellant,] 

v.  Auditor's  certificate  of  appeal  from 

Board  of  Review  of [        the  board  of  review  of 

county,  Illinois,  |  county. 

,   Appellee.) 

And  now  comes ,  the  appellants,  by , 

48  Attach  auditor 's  certificate  and 
assignment  of  errors. 
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its  attorney,  and  say  that  in  the  record  and  proceedings  afore- 
said, there  is  manifest  error  in  this,  to  wit : 

1,  The  board  of  review  erred  in  deciding  that  said  credits 
are  not  exempt  from  taxation. 

2,  Said  board  of  review  erred  in  not  canceling  said  assess- 
ment. 

3,  Said  board  of  review  erred  in  not  holding  that 

dollars  of  said  credits  donated  for  free  scholarships  were  ex- 
empt from  taxation,  and  in  not  reducing  said  penalty  in  pro- 
portion. 

By  reason  whereof  the  appellants  pray  that  said  decision 
and  judgment  of  said  board  of  review  may  T)e  reversed. 


By  

Attorney  for  appellants. 


4296  Maryland,  petition 


In  the 


The  Appeal  Tax  Court.  J 
To  the  honorable  the  judge  of  said  court. 

The  petition   or   appeal   of    ,   your   petitioner, 

from  the  assessment  of  the  appeal  tax  court  of , 

respectfully  shows: 

1,  That  your  petitioner  is  the  owner  of  the  premises  known 

as  street,  corner  of  street,  in  the 

city  aforesaid,  fronting    feet  on  the  east  side  of 

street  and  extending  back  parallel  with   

street feet  ( . . .  .  ft.)  to  an  alley  ....  feet  ( .  . .  .  ft.) 

wide. 

2,  That  said  lot  is  improved  by  a    dwelling 

and  the  combined  assessment  on  both  lot  and  improvement  is 


3,  That  the  said  assessment  upon  the  said  lot  and  improve- 
ments, erected  thereon,  is  erronenously  made,  because  it  is 
overvalued  and  is  unequal,  for  the  reason  that  property  of  the 
same  kind,  situated  in  the  same  neighborhood,  or  neighbor- 
hoods, of  equal  value,  is  not  assessed  for  anything  like  the 
value  put  upon  this  lot  and  improvements. 

4,  That  your  petitioner  is  clearly  entitled  to  an  abatement 
in  the  assessment  imposed  upon  said  lot  and  improvements  to 
the  extent  of  the  amount  of dollars  ($....). 

5,  That  the  block  in  which  said  property  is  located  is  not 
fully  improved  and  that  said  property  is  entitled  to  the  annex 
rate  established  by  the  act  of  1888,  and  amendments  thereto, 
and,  therefore,  should  not  be  taxed  at  the  full  city  rate. 

6,  That  for  the  reasons  herein  stated  and  because  the  said 
assessment  is  not  uniform  and  equal,  and  for  other  reasons  to 
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be  shown  at  the  trial  of  this  cause,  your  petitioner  desires  to 
appeal  from  said  assessment  to  this  honorable  court. 

Wherefore,  your  petitioner  prays  this  honorable  court  to 
appoint  a  day  for  the  hearing  of  this  appeal  and  to  direct  that  a 
subpoena  duces  tecum  issue  to  the  judges  of  the  said  appeal 
tax  court,  and  that  this  honorable  court  hear  and  examine 
into  the  premises  and  decide  the  said  appeal  in  conformity 
with  the  provisions  of  the  statutes  in  such  cases  made  and 
provided. 

And  in  duty  bound,  etc. 


Petitioner. 


Attorney  for  petitioner. 
(Verification) 

4297  Maryland,  hearing,  order 

(Caption) 

Ordered  by  the court  this day  of , 

19.  .,  that  the day  of ,  19.  .,  be  set  for  hearing 

said  appeal,  and  the  clerk  of  said  court  be  and  he  is  hereby 
directed  to  issue  a  subpoena  duces  tecum  to  the  judges  of  the 

appeal  tax  court  requiring  them  to  produce  in  the  

court  the  record  of  the  proceedings  of  said  appeal  tax  court 
in  regard  to  the  assessment  appealed  from,  and  all  maps, 
plats,  documents,  and  other  papers  connected  with  said  record. 

4298  Maryland,  judgment 

(Caption) 

The  above  cause  coming  on  for  a  hearing,  the  proceedings 
were  read  and  considered,  testimony  taken  and  counsel  for 

the  respective  parties  heard.     It  is,  thereupon,  this day 

of ,  19 .  . ,  by  the   court,  ordered  that  the 

property  involved  in  this  appeal,  to  wit,  the  property  known 

as  No ,    street,  be  valued  and  assessed  for 

purposes  of  19..  taxation,  as  follows: 

Lot    $ 

Improvements    

Total    $ 

It  is  further  ordered  that  the  costs  of  this  proceedings  be 
paid  by  the  city. 

4299  West  Virginia;  petition,  county  court 

(Venue) 

To  the  honorable  the  county  court  of county.  West 

Virginia. 
The    company  hereby  makes   application   for 
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the  correction  of  an  erroneous  assessment  against  it  in 

district,   amounting  to   $ ,   being  taxes  for 

the  year  19. .   on  personal  property  valued  at  $ ,  for 

the  following  reasons: 

Your  petitioner,  the company,  as  required  by 

law,  made  its  return  to  the  assessor,   ,  of  all  of 

its  personal  property  in  said  county  and  state  subject  to  tax- 
ation, which  return  was  received  by  the  assessor, , 

and  by  him  entered  on  the  personal  property  books  for  the 

district  of ,  in  said  county ;  that  when  return  was 

made  by  said  assessor  of  the  said  personal  property  books,  in 
addition  to  the  return  made  by  the  petitioner  of  its  said  per- 
sonal property  aggregating  $ ,  which  included  all 

of  its  property  and  its  actual  value  for  taxation,  said  assessor 

entered  an  additional  item  against  said  petitioner,  the 

company,  of  an  additional  personal  property  aggre- 
gating in  value  $ 

Your  petitioner  would  respectfully  show  that  it  is  not  the 
owner  of  any  additional  personal  property  other  than  that 
returned  by  it  to  said  assessor,  nor  does  it  hold  any  mortgage 
or  pledged  property  subject  to  taxation  under  the  statute. 


By ,  agent. 

Subscribed  and  sworn  to  before  me  this  ....  day  of 

19... 


clerk  county  court  of    

county,  West  Virginia. 

4300  West  Virginia;  petition,  circuit  court 

(Caption) 

In    the    matter    of    the    erroneous    assessment    against    the 

• company,  a  corporation,  before  the  county  court 

of county,  West  Virginia,  at  its  .........  term, 

19... 

To  the  honorable   ,  judge  of  the  circuit  court 

of    county,  West  Virginia. 

Your  petitioner,  the company,  a  corporation  would 

respectfully  show  that  it  is  aggrieved  by  an  order  and  judg- 
ment of  the  county  court  of county,  rendered  in 

the  above  cause  on  the   day  of ,  19 .  . ,  a  full 

and  complete  transcript  of  the  record  is  herewith  submitted, 
from  which  will  appear  all  proceedings  had  herein  before  the 
said  county  court  and  the  judgment  hereby  complained  of. 

From  said  transcript  it  will  appear  that  the  said 

company,   a   corporation,   filed   its  petition   under  the   statute 

in  said  county  court  of county  on  or  about 

the  ....,  19..,  to  correct  the  erroneous  assessment  made  and 
returned  against  it  by ,  one  of  the  assessors  of 
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county,  West  Virginia,  for  the  year  19 .  . .     In 

said  assessment  the company  is  assessed  with 

two  items  of  personal  property,  one  aggregating  $ 

and  the  other  $ It  will  further  appear  from  the 

record  in  said  case  that  no  complaint  is  made  by  the 

company  of  the  assessment  of  said  item  of  $ of  per- 
sonal property,  but  said  petition  was  filed  asking  to  be  re- 
lieved of  the  said  item  of  $ ,  because  it  does  not  own 

personal  property  other  than  that  embraced  in  $. .  .  .,  and  which 
item  covers  all  of  its  personal  property  liable  for  assessment 
under  the  statute,  nor  did  it  hold  any  property  mortgaged  or 
pledged  subject  to  taxation  whereby  the  same  could  be  assessed 
to  it. 

From  an  examination  of  the  record,  this  petitioner  submits 
that  it  will  appear  to  the  court  from  the  evidence  duly  taken 
therein  that  it  in  no  wise  is  liable  for  the  taxes  on  said  item  of 
$ ;  and  that  from  said  record  and  evidence,  it  ap- 
pears that  the  assessor  arbitrarily  assessed  said  petitioner  with 
said  personal  property,  and,  despite  the  evidence  introduced 

before  the  county  court  of county  on  the day 

of   ,  19. .,  the  court  did  on  said  last-named  date, 

enter  an  order  in  said  proceedings  dismissing  the  petition  of 
your  petitioner,  to  which  said  order  this  petitioner  excepted  and 
prayed  the  court  to  certify  said  evidence  offered  in  said  cause, 

which  was  accordingly  done  by and , 

two  of  the  three  commissioners  constituting  the  county  court, 
the  third  commissioner  being  interested,  did  not  sit  in  the  cause. 

This  petitioner  insists  that  the  court  erred  in  dismissing  its 
petition  and  in  declining  to  correct  the  aforesaid  erroneous 
assessment,  as  will  abundantly  appear  from  the  record,  be- 
cause this  petitioner  does  not  own,  nor  has  it  the  slightest 

property  interest  in  said  property  aggregating  the  said  $ , 

as  returned  and  reported  by  the  assessor. 

Your  petitioner  therefore  prays  that  your  honorable  court 
may  grant  it  an  appeal  and  supersedeas,  and  upon  final  hear- 
ing will  sustain  its  petition  in  the  county  court  of 

county  filed  on  the day  of ,  19. .,  and  correct 

said  erroneous  assessment  complained  of  by  it  in  its  said  peti- 
tion ;  that  all  such  other,  further  and  general  relief  may  be 
awarded  as  said  petitioner  shall  be  entitled ;  and  it  will  ever 
pray,  etc. 


By 

Order 


its  attorneys. 


(Caption) 

To  the  clerk  of  the  circuit  court  of county,  "West 

Virginia : 
The  petition  of  the   company,  a  corporation, 
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together  with  a  certified  copy  of  the  proceedings  before  the 

county   court   of    county,   West   Virginia,   having 

been  presented  to  me,  said  petition  praying  for  an  appeal  from 

the  order  of  the  said  court  on  the day  of , 

19. .,  an  appeal  is  hereby  allowed  said  petitioner,  upon  the 
said  petitioner  or  some   one  for  it  entering  into  bond  with 

good  security,  before  the  clerk  of  the  circuit  court  of 

county,  West  Virginia,  in  the  penalty  of  $ ,  condi- 
tioned according  to  law. 

This  appeal  is  from  what  is  claimed  to  be  an  erroneous  assess- 
ment of  $ of  personal  property  for  the  year  19. ., 

and  not  the  uncontested  item  of  $ of  personal  prop- 
erty. 

Given  under  my  hand  in  vacation  this  ....  day  of 

19... 


Judge  circuit  court   county,  West  Virginia. 

4301  West  Virginia,  judgment 

(Caption) 

This  day,  the    day  of    ,  19..,   came   the 

company  by  its  attorneys,  and  the  county  court 

of    county,   West  Virginia,   by    , 

prosecuting  attorney,  representing  the  interest  of  the  state, 
county  and  district ;  and  all  the  matters  in  controversy  aris- 
ing upon  the  appeal  were  argued  and  submitted  to  the  court 
upon  the  petition  filed  in  the  county  court  and  the  petition 
filed  in  the  circuit  court,  and  the  evidence  therein  duly  taken 

and  certified  by  the   county   court   of    county, 

West  Virginia,  as  contained  in  the  transcript  of  the  record  in 
this  appeal.  Upon  consideration  whereof  the  court  is  of  opin- 
ion  that   the   petitioner,    the    company,    is   not 

entitled  to  the  relief  prayed  for  in  its  petition. 

It  is  therefore  considered  by  the  court  that  the  correction 
of  its  assessment  asked  for  by  said  petitioner  be  denied,  and 

that  the  judgment  of  the  county  court  of county 

rendered  on  the   day  of  ,  19..,  be  and  it  is 

hereby  affirmed;  to  which  action  and  ruling  of  the  court  the 
company  excepts. 

And  the  said    company  having  intimated  its 

intention  to  apply  to  the  supreme  court  of  appeals  of  this 
state  for  a  writ  of  error  and  supersedeas  to  this  judgment, 

this  judgment  is  suspended  for  a  period  of   days  for 

that  purpose. 

Appellant  now  tendering  its  bill  of  exceptions  marked  ex- 
hibit "A,"  prays  that  it  may  be  signed,  sealed  and  made  a 
part  of  the  record ;  which  is  accordingly  done ;  to  which  stay 

the  county  court  of   county,  by  its  counsel, 

excepts. 
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4312  Town  clerk's  certificate 

ORGANIZATION 

4302  Petition 

To  the  honorable,  the  board  of  supervisors  of  the  county  of 
,  in  the  state  of  Illinois : 

We,  the  undersigned  legal  voters  residing  within  the  fol- 
lowing described  territory,  to  wit:  (Insert  description),  re- 
spectfully petition  your  honorable  body  to  create  the  above 
described  territory  into  a  new  town  to  be  named  the  town 
of    

Your  petitioners  respectfully  represent  that  the  territory 
proposed  to  be  organized  into  a  new  town  contains  at  least 

legal  voters ;  that  said  town  contains  not  less  than 

sixteen  square  miles;  that  its  territory  is  now  a  part  of  the 

town  of in  said  county ;  and  that  the  portion  of 

the  town  of    ,   remaining  after  such  new  town 

shall  be  created,  will  also  contain  not  less  than legal 

voters,  and  not  less  than  sixteen  square  miles. 

(Signatures) 

(Venue) 

and   ,  being  first  duly  sworu  on 

oath  say  that  the  foregoing  petition  was  signed  in  the  pres- 
ence of  these  affiants  by  each  of  the  persons  whose  names  are 
subscribed  thereto  as  signers  thereof. 


Subscribed,  etc. 

2635 
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4303  Remonstrance 

To   the   honorable   county  board   of    county, 

state  of  Illinois: 

Whereas,  a  petition  purporting  to  be  signed  by    

legal  voters  of township,  county  and  state  afore- 
said, was  presented  at  the    meeting  or  session 

of  19 .  . ,  of  your  honorable  body,  requesting  a  division  of  said 
township  as  therein  described. 

Now,  therefore,  we,  the  undersigned  tax-payers  and  voters 
of  the  portion  of  the  proposed  division  of town- 
ship, after  due  deliberation  and  better  understanding  thereof, 
do  believe  it  to  be  to  the  best  interest  of  all  concerned  that  no 
division  be  made  on  the  lines  as  is  therein  set  forth,  or  on  any 
other  boundary. 

We  therefore  pray  that  your  honorable  body  shall  deny  the 
prayer  of  the  said  petition  of  the  proposed  township  division 
as  above  mentioned,  and  that  your  honorable  body  shall  con- 
sider said  petition  of  no  force,  virtue  or  effect ;  and  your  peti- 
tioners will  ever  pray. 

(Signatures) 

4304  Counter  remonstrance 

(Caption) 
We,  the  undersigned,  hereby  declare  that  we  were  induced 

to  sign  a  remonstrance  against  the  division  of  the 

township  through  misrepresentation ;  and  after  having  learned 
the  truth  in  regard  to  it,  we  ask  to  have  our  names  erased 
from  said  remonstrance. 

(Signatures) 

4305  Report  submitting  question 

State  of  Illinois,  )sg. 

county.  | 

Board  of  Supervisors, 

Session,  19 . . . 

Mr.  Chairman  and  Gentlemen  of  said  Board : 

Your  committee  appointed  to  verify  the  authenticity  of  the 
petition,  remonstrance  and  request  for  erasure  of  names  from 
the  remonstrance  in  the  matter  of  the  division  of  the  town- 
ship of ,  beg  leave  to  report  that  they  have  ex- 
amined the  same  and  find  that  the  original  petition  contains 

the  names  of legal  voters  on  the ,  19 .  . ,  that 

the  remonstrance  contains  the  names  of   legal  voters 

on  the  same  date,  who  also  signed  the  petition;  which,  if 
allowed  as  a  withdrawal  from  the  petition,  would  reduce  the 

number  of  signers  thereto  to ;  that  the  request  for 

erasure  from  the  remonstrance  contains  the  names  of   

legal  voters ,  19 . . ,  who  signed  both  the  petition  and 
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the  remonstrance,  and  if  treated  as  re-instating  such  names 

upon  the  petition  would  increase  the  number  to   • 

that  the  total  number  of  legal  votes  in  the  territory  proposed 
for  new  towns  is  determined  from  the  last  sworn  election 
register,  making  proper  allowance  for  all  known  changes  be- 
tween the  time  of  filing  the  petition  and  the  date  of  the  elec- 
tion to  be ,  three-fourths  of  which  is ; 

and  that  a  supplementary  remonstrance  has  been  presented 

to  the  committee  containing  the  names  of    legal 

voters  on ,  19. .  ;  which,  if  given  effect  as  if  appear- 
ing upon  the  original  remonstrance,  would  make  the  number 

of  legal  voters  thereon instead  of ,  as  given 

above. 

The  committee  is  undecided  as  to  the  legal  effect  of  the 
remonstrance  and  the  request  for  erasure  of  names  from  the 
remonstrance,  and  believe  that  it  is  a  matter  on  which  legal 
advice  might  properly  be  taken. 

All  of  which  is  respectfully  submitted. 

4306  Report  and  opinion 

(Caption) 

Mr.  Chairman  and  Gentlemen  of  said  Board: 

The  special  committee  to  whom  was  referred  the  division 

of  the  township  of    ,  would  beg  leave   to  submit 

the  following  report  on  the  matters  before  them. 

Your  committee  having  in  charge  the  matter  of  the 

township  division,  and  to  whom  was  given  at  the  last  session 
further  time  in  which  to  determine  the  legal  standing  of  the 
supplementary  papers  filed  in  the  same,  consisting  of  remon- 
strances, counter-remonstrances,  etc.,  have  secured  the  writ- 
ten opinion  of  honorable    ,   which  in  substance 

is  that  up  to  the  time  of  final  action  of  this  Board,  a  voter 
may  at  his  option  change  his  position  on  a  question  before 
it;  that  since  the  last  session,  various  remonstrances  and 
petitions  have  been  filed,  from  all  of  which  it  appears  that 

there  are  at  this  time   ,  favoring  division ;  that  in 

our  opinion,  before  any  final  disposition  can  be  made  of  the 
petitions  the  notices  required  by  law  should  be  posted  and 
published;   and  we   therefore   recommend   that  this   be   done 
by  the  clerk  of  this  Board  without  further  delay. 
Respectfully  submitted, 

4307  Resolution 

In  the  matter  of  the  petition  to  create  the  new  town  of 


Whereas,  a  petition  signed  by  over   legal  voters  of 

the  town  of    ,  residing  in  the  territory  in  said 

petition  described  has  been  presented  to  this  board  of  super- 
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visors    of    county,    Illinois,    praying   that   said 

territory  may  be  created  into  a  new  town  to  be  called  the 

town  of  ; 

Therefore,    be   it   resolved   that   the   final   hearing   of    said 

petition  be  fixed  for  the  first  day  of  session  of  this 

Board,  and  that  the  clerk  of  this  board  be  and  he  is  hereby 
ordered  to  post  and  publish  notices  of  such  action  as  is  re- 
quired by  law,  and  that  he  also  file  the  name  of  said  pro- 
posed new  town  with  the  auditor  of  public  accounts  and 
obtain  his  certificate  as  is  required  by  law. 

4308  Notice 

Notice  is  hereby  given,  that  a  petition  will  be  presented  to 

the    county   board   of  the   county   of    , 

state  of  Illinois,  at  the  session  thereof  to  be  held  at  the  court- 
house in ,  in  said county,  on  the 

of ,  19 . . ,  the  same  being  the day  of , 

19 . . ,  praying  that  said  county  board  divide  the  town  of 
,  in  said  county  of  . .,  on  the  follow- 
ing line,  commencing  (Insert  legal  description),  and  that  all 

of  the  territory  north  of  said  line  in  said  town  of , 

remain  and  be  called  the  town  of    ,  and  all  of 

the  territory  south   of  said  line,   and  now   in   said  town   of 

,  constitute  a  new  town,  to  be  called ; 

and  that  a  final  action  of  the  Board  will  be  asked  on  said 
petition  at  the  time  of  presentation  thereof. 

Dated,  etc. 

DISCONNECTING  TERRITORY 

4309  Vote,  necessity 

Before  territory  can  be  disconnected  from  one  township  and 
added  to  another,  the  question  must  be  submitted  to  a  vote  of 
the  two  townships.1 

TAXATION 

4310  Auditor's  certificate,  requisites 

The  certificates  of  the  board  of  town  auditors  must  contain 
all  of  the  information  to  which  the  tax-payers  are  entitled,  such 
as  the  names  of  the  claimants,  the  nature  of  the  claims  allowed, 
and  their  amounts.2 

i  People  v.  Board  of  Supervisors,  R.  Co.,  248  111.  118,  122  (1911); 
234  111.  62,  66    (1908).  Sec.  7,  art.  13,  Township  Organiza- 

2  People  v.  Chicago  &  Eastern  111.       tion  act. 
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4311  Town  clerk's  certificate,  requisites 

The  town  clerk's  certificate  is  intended  merely  as  a  guide  to 
the  county  clerk  for  properly  extending  the  tax  against  a  town, 
and  it  is  not  necessary  that  the  certificate  shall  recite  that  the 
several  items  for  which  the  taxes  were  levied  have  been  audited, 
approved  and  allowed  by  the  board  of  auditors,  or  that  other 
antecedent  steps  have  been  taken.3 

4312  Town  clerk's  certificate 

(Venue) 

I,  ,  clerk  of  said  township,  hereby  certify  that 

in  pursuance  of  authority  of  section  3  of  article  4  of  the 
Township  Organization  law,  the  electors  of  said  township  in 

township  meeting  assembled  on  the in , 

19..,  elected  to  raise  for  the  year  19..,  by  taxation  on  all 
the  taxable  property  in  said  township,  for  all  township  pur- 
poses authorized  by  law,  to  wit: 

Election  expenses,  the  sum  of  $ (Enumerate  other 

items  in  the  same  way). 

Making  the  aggregate  sum  of  dollars,  as  ap- 
pears in  the  record  of  the  proceeding  of  said  township  meet- 
ing and  from  the  certificate  of  the  board  of  town  auditors  now 
in  my  office  in  said  township. 

Given,  etc.  (township  clerk). 

s  People  v.  Chicago  &  Eastern  111.  art.  12,  c.  139,  Hurd's  Stat.  1909; 
R.    Co.,    248   111.    121,    122;    Sec.   4,      Sec.  122,  Revenue  act. 
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INCORPORATION 

4313  Petition,  requisites 

An  Illinois  petition  for  the  organization  of  a  village  should  be 
addressed  to  the  judge  of  the  county  court.1  The  petition  must 
describe  contiguous  territory,  and  if  by  reasonable  construction 
and  fair  intendment  this  requirement  is  not  complied  with,  all 
subsequent  steps  are  unauthorized  and  void,  the  petition  being 
the  foundation  of  the  organization.2  A  mis-description  of  the 
territory  in  the  petition  of  the  incorporation  of  a  village  may  be 
corrected  by  a  plat  attached  to  the  petition  and  filed  with  it.3 

In  Michigan,  a  petition  for  the  incorporation  of  a  village  must 
be  addressed  to  the  board  of  supervisors  of  the  county  in  which 
the  territory  sought  to  be  incorporated  is  situated,  and  it  must 
be  subscribed  by  not  less  than  thirty  resident  legal  voters  of  such 
territory,  according  to  a  census  made  for  that  purpose.4 

4314  Petition 

(Venue) 

To  the  honorable    judge  of  the  county  court  of 

county,  Illinois. 

We,  the  undersigned  petitioners,  respectfully  represent  unto 
your  honor: 

That  it  is  our  desire  to  incorporate  certain  territory  as  a 

i  People  v.  Shaw,  253  111.  597,  601  s  People  v.  New,  214  111.  290. 

(1912);   Sec.   1,  art.   11,  Cities  and  4(2686),    (2687),    (2690),   C.    L. 

Villages  act   (Kurd's  Stat.  1911,  p.       1897. 
279). 

2  People  v.  New,  214  111.  287,  289 
(1905). 
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new  organization  as  provided  by  the  laws  of  the  state  of  Illi- 
nois in  an  act  entitled  "An  Act  to  provide  for  the  incorpora- 
tion of  cities  and  villages;"  that  said  territory,  as  incorpo- 
rated shall  be  known  as  the  village  of  ,  

county,  Illinois;  and  that  said  territory  is  bounded  as  follows, 
to  wit:  commencing  at  the   (Insert  description  of  territory). 

Your  petitioners  further  represent  that  they  are  actual  and 
bona  fide  residents  of  the  territory  within  the  above  described 
boundary  lines ;  that  said  area  is  contiguous  territory,  and  does 
not  exceed  . . .  square  miles  in  area ;  that  said  territory  included 
within  said  boundary  lines  contains  a  population  of  at  least 

inhabitants ;  that  such  territory  is  not  within  the 

limits  of  any  incorporated  town,  village  or  city;  and  that  all 

of  said  territory  is  wholly  within  the  county  of and 

state  of  Illinois. 

And  in  furtherance  of  their  desire  to  incorporate  the  terri- 
tory included  within  the  boundary  lines  hereinbefore  described, 
your  petitioners  respectfully  petition  your  honor  to  cause  the 
question  to  be  submitted  to  the  legal  voters  within  said  boun- 
dary lines  whether  they  will  organize  as  a  village  under  the 
statute  in  such  case  made  and  provided;  that  your  honor  fix 
the  time  and  place  of  holding  such  election  and  that  your 
honor  name  the  judges  and  clerks  thereof;  and  your  peti- 
tioners will  ever  pray,  etc. 

Dated,  etc. 

(Signatures) 

(Venue) 

,  being  each  duly  sworn  on  their  respective 

oaths,  state  that  they  have  carefully  made  a  canvas  of  and 
know  the  number  of  inhabitants  resident  within  the  limits 
proposed  for  the  village  of in  the  foregoing  peti- 
tion, and  that  there  is  residing  within  said  limits  about 

inhabitants;  affiants  further  state  that  they  are  acquainted 
with  the  persons  whose  names  are  signed  to  the  foregoing 
petition  and  that  they  know  them  to  be  legal  voters  and  that 
they  are  also  residing  within  said  proposed  limits  for  said 
village  of 


Subscribed,  etc. 

4315  Petition,  filing 

In  organizing  a  village,  the  petition  must  be  filed  with  the 
clerk  of  the  county  court,  for  some  of  the  proceedings  must  be 
made  a  part  of  the  records  of  that  court.5 

5  People  v.  Shaw,  253  111.  601; 
Sec.  1,  art.  11,  Cities  and  Villages 
act  (Hurd's  Stat.  1911,  p.  279). 
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4316  Election,  order 

(Venue) 

In  the  matter  of  the  petition  of  ,  and  others, 

to  incorporate  certain  territory  as  the  village  of , 

said  territory  being  bound  as  follows,  to  wit:  commencing  at 
the  (Insert  description  of  territory). 

And  it  appearing  to  the  court  that  said  petition  has  been 
signed  by  more  than legal  voters  of  the  territory  em- 
braced within  the  above  described  boundary  lines,  and  that 
such  petition  has  been  filed  with  the  county  clerk  of  the  county 

of   and  state  of  Illinois,  it  is  hereby  ordered  that 

an  election  be  held  at  the in  said  proposed  territory 

on  the day  of ,  19 .  . ,  at  which  time  and  place 

the  question  shall  be  submitted  to  the  legal  voters  of  such 
proposed  village  whether  they  will  organize  as  a  village  under 
the  general  law.  Each  qualified  voter  resident  within  such 
proposed  village  shall  have  the  right  to  cast  a  ballot  at  such 
election  with  the  words  thereon  "For  village  organization 
under  the  general  law,"  or  "Against  village  organization 
under  the  general  law." 

And  it  is  further  ordered  that  (Name  three  persons)  act  as 
judges  at  such  election,  and  that  such  election  be  conducted 
according  to  the  general  law  in  relation  to  elections. 

And  it  is  further  ordered  that  at  least  five  notices  notifying 
the  voters  in  said  territory  of  such  election  be  posted  in  pub- 
lic places  within  such  bounded  district,  and  that  such  notices 
shall  be  posted  at  least  fifteen  days  prior  to  such  election,  also 
that  the  poll  books  of  such  election  be  returned  to  me  after 
the  holding  of  said  election. 

Dated,  etc. 


Judge  of  county  court  of 
county,  Illinois. 


4317  Election  notice,  requisites 

It  is  not  necessary  that  the  election  notice  for  the  organization 
of  a  village  should  contain  a  description  of  the  proposed  terri- 
tory to  be  incorporated.6 

4318  Election  notice 

Notice  is  hereby  given  that  an  election  will  be  held  on  the 

day  of ,  19 .  . ,  at  the ,  situate  within 

the  following  described  boundary  lines:  commencing  at  the 
(Insert  description),  proposed  territory  for  the  village  of 
,  in  pursuance  of  an  order  entered  by  me  on  the 

e  People  v.  New,  214  111.  291. 
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day  of ,  19. .,  on  the  petition  of legal  voters 

residing  within  said  limits,  tiled  with  the  county  clerk  of  the 

county  of ,  and  state  of  Illinois,  on  the day  of 

,  19. .,  at  which  time  and  place  the  question  will  be 

submitted  to  the  legal  voters  of  such  proposed  village  whether 
they  will  organize  as  a  village  under  the  general  law. 

Each  qualified  voter  resident  within  such  proposed  village 
shall  have  the  right  to  cast  a  ballot  at  such  election  with  the 
words  thereon  "For  village  organization  under  the  general 
law,"  or  "Against  village  organization  under  the  general 
law."  Polls  of  said  election  will  be  open  from  ....  M.,  to 
....  M. 

Dated  this,  etc. 


Judge  of  county  court  of 
county,  Illinois. 


4319  Posting  notice  affidavit,  requisites 

An  affidavit  of  posting  notice  is  sufficient  if  it  shows  that 
notices  were  posted  for  at  least  fifteen  days  prior  to  holding  the 
election.7 

4320  Posting  notice  affidavit 

(Venue) 
Personally   came   before   me,    a   notary   public   in   and   for 

said  county,   ,  who  being  duly  sworn,  says 

that  he  did  on  the day  of ,  19.  .,  put  up  copies 

of  the  within  notice  at  ,  same  being  five 

of  the  most  public  places  on  said  premises  proposed  to  be 
incorporated. 


Subscribed,  etc. 

4321  Abstract  or  certificate 

In  the  matter  of  the  incorporation  of  the  village  of 

Abstract  of  votes  given  at  the  ,  in  the  proposed 

village  of   ,  in  the  county  of   and 

state  of  Illinois,  at  a  special  election  held  there  on  the 

day  of   ,   19..,  for  and  against  the  organization  of 

the  village   of    ,  under  the   general   law,   shows 

that votes  were  cast  "For  village  organization  under 

the  general  law,"  and  votes  were  cast  "Against  vil- 
lage organization  under  the  general  law." 

We,  the  undersigned,    ,   judge   of  the   county 

7  People  v.  Shaw,  253  111.  601; 
Sec.  1,  art.  11,  Cities  and  Villages 
act  (Hurd's  Stat.  1911,  p.  279). 
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court  of   county,  Illinois,   and    , 

justices  of  the  peace  in  and  for  the  county  of  

and  state  of  Illinois,  who  were  this  day  taken  to  the  assist- 
ance of  the  said  county  judge,  certify  that  the  poll  books  for 
the  aforesaid  election  were  duly  opened  and  canvassed  by  us 
and  the  foregoing  abstract  made  by  us  at  the  office  of  the 

county  judge  in  ,  Illinois. 

Dated,   etc. 

(Signatures  and  title  of  signers) 

4322  Final  order 

(Venue) 

In  the  county  court    county, 

To  the term,  19 . . . 

In  the  matter  of ,  and  others,  to  incorporate  cer- 
tain territory  as  the  village  of  ,  said  petition 

being  filed ,  19 . . ,  the  returns  of  the  election  held  at 

the ,  in  the  proposed  village  of on 

the day  of ,  19 . . ,  as  to  the  incorporation  of 

said  village  under  the  general  law  were  delivered  to  the  un- 
dersigned   ,  county  judge  for  said  county  of 

and  state  of  Illinois. 

Whereupon,  said  county  judge  called  to  his  assistance  .... 

justices  of  the  peace   of  said  county,  to  wit,    , 

who  upon  canvassing  the  returns  of  said  election  declared  that 

the  result  was votes  cast  "For  village  organization 

under  the  general  law,"  and    votes  cast  "Against 

village  organization  under  the  general  law." 

And  it  now  appearing  to  the  court  that  due  notice_of  the 
aforesaid  election  had  been  given,  and  that  said  election  was 
held  at  the  time  and  place  and  in  the  manner  and  by  the 
judges  heretofore  appointed  and  in  accordance  with  the  elec- 
tion laws  of  the  state  of  Illinois,  and  that  a  majority  of  the 
votes  cast  at  such  election  was  "For  village  organization 
under  the  general  law,"  it  is  therefore  ordered,  adjudged  and 
decreed  that  such  proposed  village  with  the  boundaries  and 

name  of  "The  village  of    ,"  mentioned  in  the 

petition  for  such  election  shall  from  henceforth  be  deemed 
an  organized  village  under  the  general  law  of  the  state  of 
Illinois,  and  entitled  "An  Act  to  provide  for  the  incorporation 
of  cities  and  villages,"  approved  April  10,  1872,  and  the  acts 
amendatory  thereof. 

And  the  court  further  in  pursuance  of  the  law  in  such  cases 
made  and  provided  hereby  fixes  and  calls  an  election  to  elect 

the  village  officers  of  the  said  village  of   ,  upon 

the  day  of  ,  19 . . ,  at  the   ,  in 

said  village,  at  which  election  there  shall  be  elected  by  the 
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qualified  electors  therein  six  trustees,  one  village  president 
and  one  village  clerk,  who  shall  hold  their  offices  until  their 
successors  are  elected  and  qualified  at  the  regular  annual 
election;  that  (Name  three  persons)  are  hereby  appointed 
judges  of  said  election;  that  (Name  two  persons)  are  hereby 
appointed  clerks  of  said  election;  that  said  judges  and  clerks 
shall  take  the  oath  and  conduct  such  election  as  is  required 
by  the  general  laws  of  the  state  of  Illinois;  and  that  said 
election  shall  be  open  at  ... .  o  'clock  in  the  forenoon  and  con- 
tinue open  without  recess  or  adjournment  until  ....  o'clock 
in  the  afternoon  of  said  day. 

The  form  of  the  ballots  may  be  "For  village  president," 
"For  village  trustees,"  "For  village  clerk,"  followed  by 
the  name  of  the  persons  to  be  voted  for. 

It  is  further  ordered  that  the  ballots  and  poll  books  of  said 
election  be  securely  enveloped  and  sealed  and  by  some  mem- 
ber of  the  board  of  election  aforesaid  delivered  to  the  county 
judge  without  unreasonable  delay;  and  that  this  cause  stand 
continued. 


Judge  of  county  court  of county,  Illinois. 

OFFICERS 

4323  Election  notices 

Notice  is  hereby  given  that  in  pursuance  of  a  decree  filed 

in  the  county  clerk 's  office  of  the  county  of and 

state  of  Illinois,  on  the    ,  19..,  an  election  will  be 

held  in  the   ,  in  the  village  of   on 

the   day  of  ,  19..,  for  the  election  of  the 

following  village  officers,  to  wit:  village  president;  village 
trustees;  and  village  clerk,  who  shall  hold  their  offices  until 
their  successors  are  elected  and  qualified  at  the  next  annual 
election  as  is  provided  by  law. 

Polls  of  said  election  will  be  open  from  ....  o'clock  . .  M.f 
until  ....  o'clock  . .  M.,  of  said  day. 

Dated  this,  etc. 


Judge  of  county  court  of county,  Illinois.8 

4324  Certificate 

In  the  county  court  of county, 

To  the term,  19... 

In  the  matter  of  the  election  of  village  officers  of  the  vil- 
lage of ,  in  the  said  county,  Illinois, 

The  undersigned, ,  county  judge  of  said  county, 

and  ,  two  regularly  elected,  qualified  and  acting 

justices  of  the  peace  in  and  for  said  county,  hereby  certify 
that  they  have  on  this  day  of   ,  19 . . ,  duly 

8  Add  affidavit  of  posting. 
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canvassed  the  returns  of  the  election  for  village  officers  held 

in  said  village  at on  the day  of , 

19. .,  as  is  provided  by  law,  and  that  at  said  election  the  fol- 
lowing named  persons  received  the  number  of  votes  set  oppo- 
site their  respective  names  for  the  offices  mentioned:  for  vil- 
lage president,   received votes ;  for  village 

trustees, received votes  (Show  vote  for  five 

others)  ;  for  village  clerk,    received    votes. 

Witness  our  hands  and  seals,  etc. 

(Signatures  and  seals  of  county  judge  and  two  justices  of 
the  peace) 


CHAPTER  LXXX 
WRIT  AD  QUOD  DAMNUM 

At  common  law,  the  writ  of  ad  quod  damnum  was  used  to 
ascertain  damages  arising  from  a  public  improvement.  This 
writ  was  in  force  in  Illinois  up  to  about  1872  and  was  used  for 
the  purpose  of  ascertaining  damages  arising  from  the  erection 
or  repair  of  public  grist  mills,  saw  mills,  or  other  public  mills 
or  machinery.  Since  1872,  the  writ  has  been  superseded  by  con- 
demnation proceedings  under  the  Eminent  Domain  act.1 

It  is  doubtful  whether  the  writ  of  ad  quod  demnum  was  ever 
resorted  to  in  Michigan,  It  is  certain,  however,  that  since  the 
Revised  Statute  of  1846  abolishing  writs  of  right,  writs  of 
dower,  writs  of  entry,  writs  of  assize,  and  certain  other  writs 
not  enumerated  therein,  the  proceeding  of  ad  quod  damnum  is 
abolished  by  implication.2 

i  Chapter  92,  Hurd's  Stat.   1909.  2  (n,  203),  C.  L.  1897. 
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4329  Affidavit;    nonresidence,    req- 
uisites 

REQUISITES 

4325  Form 

It  is  permissible  to  make  oath  in  the  form  of  an  affidavit 
signed  and  sworn  to.1 

4326  Parts 

The  formal  parts  of  an  affidavit  are :  the  title,  the  venue,  the 
signature,  the  jurat  and  the  authentication.2 

4327  Title 

An  affidavit  in  a  pending  action  should  be  entitled  as  of  that 
suit,  or  it  should  refer  to  another  appended  paper  which  is 
properly  entitled.  In  a  proceeding  which  is  not  pending,  the 
affidavit  must  be  without  a  title.  An  affidavit  is  a  nullity  if 
entitled  in  a  suit  which  is  not  pending.  But  an  affidavit  with- 
out a  title  is  valid  when  made  in  a  pending  suit,  if  it  can  be 
and  is  shown  that  it  was  executed  for  the  purpose  of  the  par- 
ticular suit  and  for  no  other.3 


i  Edwards  v.  McKay,  73  111.  570,  3  Beebe  v.  Morrell,  76  Mich.  119, 

572    (1874).  ct  seq. 

2  Beebe  v.  Morrell,  76  Mich.  114, 
118    (1889). 
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4328  Oath 

An  affidavit  which  is  to  be  used  in  a  legal  proceeding  should 
not  be  sworn  to  before  an  attorney  in  the  case.  An  affidavit 
thus  sworn  to,  however,  is  not  void,  but  is  subject  to  avoidance 
by  prompt  objection.4 

FORMS 

4329  Affidavit;  nonresidence,  requisites 

An  affidavit  of  the  nonresidence  of  a  defendant  must  contain 
positive  allegations  showing  that  propel  diligence  was  used  to 
ascertain  the  defendant's  residence.5 

4330  Affidavit,  nonresidence 

(Caption) 

being  duly  sworn  deposes  and  says  that  he 

is  the  agent  and  attorney  for  and  makes  this  affidavit  on  be- 
half of  the  above  named ,  and  says  that , 

the  above  named  defendant  is  not  a  resident  of  the  county 

0f  and  state  of  Illinois,  and  that  the  place 

of   residence   of  said   defendant   is   at    ,   in   the 

county  of and  state  of And  fur- 
ther deponent  sayeth  not. 

Subscribed,  etc. 

4331  Affirmation 

(Caption) 
Before  me,  the  undersigned  authority,  personally  appeared 

,  who  affirms  that  he  is  a  member  of  the  Society 

of  Friends  and  has  conscientious  scruples  against  taking  an 

oath ;  that  he  is  the  president,  etc.,  of ,  and  has 

been  such  for  a  number  of  years;  that  he  has  read  the  fore- 
going   ,  and  that  the  matters  and  things  therein 

set  forth  are  true. 


Affirmed  before  me    ,   a  notary  public,  this 

day  of   ,  19... 


Notary  Public. 


4  Linck  v.  Litchfield,  141  111.  469,  «  People  v.  Bacon,  18  Mich.  247, 

478   (1892);  Hollenbeck  v.  Detrick,      252   (1869). 


My  commission,  etc. 

*  Linck  v.  Litchfield,  14: 

T8   (1892)  ;   Hollenbeck  v 

162  111.   388,   392    (1896). 
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4332  Verification,  agent 

(Caption) 

,  being  first  duly  sworn,  deposes  and  says 

that  he  is  the  agent  of ,  defendant  herein ;  that 

this  affiant  is  authorized  to  make  this  affidavit  and  does  make 
this  affidavit  for  and  on  behalf  of  said  defendant;  and  that 
the  foregoing6  is  true  in  substance  and  in  fact. 


Subscribed,  etc. 

4333  Verification,  corporation 

(Caption) 


. . ,  being  first  duly  sworn  on  oath  deposes  and 

says  that  he  is  the  7   and  is  the  duly  authorized 

agent  of  the 8    ,  a  corporation,   defendant   (or 

plaintiff)   in  the  above  entitled  cause;  and  that  he,  as  such7 

and  agent  of  the  said  corporation  did  duly 

subscribe   the   name    of   said    corporation   to    the   foregoing9 

;  that  he  has  read  said  9 and  knows 

the  contents  thereof;  and  that  the  matters  and  things  therein 
stated  are  true  as  he  verily  believes. 


Subscribed,  etc. 

4334  Verification,  on  information  and  belief 

,  being  first  duly  sworn   deposes  and  says 

that  he  has  read  the  foregoing  petition  by  him  subscribed, 
and  knows  the  contents  thereof;  that  the  said  petition  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  upon  information  and  belief,  and  as  to  such  matters,  he 
believes  it  to  be  true. 


Subscribed,  etc. 

o  Plea  or  other  instrument.  8  Name   of   corporation. 

7  President  or  any  other  officer.  »  Petition  or  other  pleading. 
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IN  GENERAL 

4335  Statute,  scope 

The  present  statute  of  amendments  is  more  liberal  than  the 
former.1 

4336  Jurisdiction 

During  the  term  or  while  a  cause  is  pending  and  the  parties 
are  in  court,  courts  have  complete  control  over  the  records  and 
proceedings  and  may  amend  or  set  them  aside  for  cause  shown.2 
After  the  expiration  of  the  term  the  power  of  a  court  over  the 
record  is  confined  to  errors  and  mistakes  made  by  its  officers 
relating  to  some  action  of  the  court  that  might  and  should  have 
properly  become  a  part  of  the  record,  and  there  is  a  minute  or 
memorial  to  amend  by.3 

i  Misch  v.  McAlpine,  78  111.  507,  3  Cairo   &*  St.   L.  R.   Co.  v.   Hol- 

508    (1875);    Sec.   39,   Practice  act,  brook,   72  111.  423;   Baldwin  v.   Mc- 

1907   (111.).  Clelland,    152    111.    42,    50    (1894); 

2  Cairo   &   St.    L.   R.    Co.    v.   Hoi-  Cook  v.  Wood,  24  111.  295  (1860). 
brook,  72  111.  419,  422  (1874). 
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SUBJECT  MATTER  OF  AMENDMENT 

4337  Appeal  record 

The  record  of  a  ease  on  appeal  or  error  is  subject  to  amend- 
ment in  mere  matter  of  form,  notwithstanding  the  issuance  of  a 
supersedeas.4 

4338  Cause  of  action 

Under  Michigan  practice,  an  amendment  which  substitutes  an 
entirely  different  cause  of  action  with  different  parties  is  not 
permissible.5 

4339  Defects  and  omissions 

The  provision  of  the  statute  which  refers  to  certain  defects  or 
omissions  that  are  amendable  has  no  application  to  matters 
which  are  not  a  part  of  a  proceeding  or  record.6 

4340  Form  of  action,  limitation 

A  cause  of  action  is  not  changed  by  changing  the  form  of  the 
action.7  A  plaintiff  has  a  statutory  right,  by  consent  of  court, 
to  change  the  form  of  his  action.8  The  changing  of  the  form 
of  action  is  not  the  commencement  of  a  new  suit ;  and,  there- 
fore, it  has  no  effect  upon  the  limitation  of  the  action  under  con- 
tract or  the  statute  of  limitations.9 

NOTICE 

4341  During  term  and  vacation 

During  the  term,  in  Florida,  leave  to  amend  a  pleading  may 
be  obtained  without  giving  notice;  during  vacation,  the  giving 
of  notice  of  an  application  for  leave  to  amend  a  pleading  is 
essential.10 

4  Dunham  v.  Park  Commissioners,  8  Mever   v.   Wiltshire,   92   111.   395 

87  111.  185,  189   (1877).  (1879)';  Sec.  39,  Practice  act,  1907; 

s  Walker  v.   Lansing  &  Suburban  Monahan    v.    Fidelity    Mutual    Life 

Traction    Co.,    144    Mich.    685,    686  Ins.  Co.,  242  111.  488,  492   (1909). 
(1906).  9  Monahan  v.  Fidelity  Mutual  Life 

6  United    States   Life   Ins.   Co.   v.  Ins.    Co.,    supra, 

Shattuck,  159  111.  610,  619   (1896);  io  Hartford  Fire  Ins.  Co.  v.  Red- 

Sec.  7,  c.   7,  Hurd's  Stat,   1909,  p.       ding,  47  Fla.  228,  236  (1904);  Com- 
155.  mon  Law  Kule  12. 

7  May  v.  Disconto  Gesellschaft,  211 
111.  310,  315   (1904). 
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4342  After  term 

Upon  the  application  for  leave  to  amend  the  record  after  the 
expiration  of  the  term,  the  parties  in  interest  must  have  notice.11 

4343  After  judgment 

Mere  formal  amendments  of  pleadings,  which  in  no  way  alter 
the  issues  between  the  parties,  may  be  made  ex  parte.12 

PRACTICE 

4344  Erasures  and  interlineations 

It  is  bad  practice  to  make  amendments  of  pleadings  by 
erasures  and  interlineations.13 

4345  Memoranda,  bill  of  exceptions 

A  clerical  error  may  be  corrected  by  bill  of  exceptions  after 
it  has  been  signed  and  filed  in  the  case  and  it  has  become  a  part 
of  the  record.14 

4346  Memoranda,  stenographer's  notes 

An  amendment  may  be  based  upon  the  notes  of  a  stenographer 
who  has  been  employed  by  the  parties  to  report  a  case  on  trial 
and  who  has  been  recognized  by  the  court  as  the  stenographer 
in  the  case.15 

4347  Motion  for  leave 

An  amendment  to  a  sworn  pleading  should  not  be  allowed 
unless  the  party  asking  for  leave  to  amend  shall  submit,  in  writ- 
ing, the  proposed  amendment  with  an  affidavit  of  its  truth  and 
some  explanation  why  the  proposed  matter  was  not  inserted  in 
the  pleading  sought  to  be  amended.16 

4348  Order,  conditions 

The  terms  upon  which  an  amendment  should  be  permitted 
must  be  just  and  reasonable  and  not  so  onerous  as  to  amount 

ii  Cairo    &    St.    Louis    R,    Co.    v.  is  Sullivan  v.  Eddy,  154  111.   199, 

Holbrook,  72  111.  419,  422  (1874).  202   (1894). 

12  Sidway  v.  Marshall,  83  111.  438,  ie  Jones  v.  Kennieott,  83  111.  485 

439    (1876);    See.    2,   c.    7,   Hurd's  (1876)  ;  McFarland  v.  Claypool,  128 

Stat.  1909,  p.  154.  111.    397,    403     (1889);     Dilcher    v. 

isStanberry  v.  Moore,  56  111.  472,  Schorik,  207  111.  528,  530  (1904). 
473   (1870). 

14  Sullivan  v.  Eddy,  154  111.   199, 
203  (1894). 
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to  a  deprivation  of  the  right  to  amend.17  It  is  unreasonable  for 
a  court  to  require  a  defendant,  as  a  condition  to  permitting  the 
filing  of  an  additional  plea,  that  he  shall  not  ask  for  a  continu- 
ance of  the  cause.18 

An  order  granting  leave  to  amend  a  declaration  should  give 
the  defendant  an  opportunity  to  demur  or  to  plead;  it  should 
not  limit  the  defendant  to  pleading  alone.19  The  failure  to 
observe  this  rule  is  not,  however,  reversible  error  if  in  the  par- 
ticular case,  it  does  not  operate  to  a  party's  prejudice.20 

4349  Order  granting  or  refusing 

An  amendment  which  does  not  obviate  an  objection  is  prop- 
erly refused.21  The  granting  of  leave  to  amend  is  of  no  effect 
if  the  amendment  is  not  in  fact  made.22  Leave  granted  to  make 
an  amendment  to  avoid  a  variance  between  the  allegations  and 
proof  must  be  followed  up  by  making  the  amendment.23  A 
party  waives  error  on  the  ruling  of  a  pleading  by  taking  leave, 
and  filing  an  amended  pleading.24 

4350  Order  intervening  rights 

An  order  granting  leave  to  amend  a  record  after  the  expira- 
tion of  the  term  should  save  intervening  rights  of  third  per- 
sons.25 

AMENDMENTS 

4351  Covenant  to  assumpsit,  motion 

(Caption) 

And  now  comes  the  plaintiff  and  amends  the  declaration 
as  follows: 

1,  Substitute  the  words  "trespass  on  the  case  on  promises" 

for  the  words  "breach  of  covenant"  in  the   line  of  the 

....  page  of  the  said  declaration. 

2,  Strike  out  the  words  "sealed  with  the  seal  of  the  de- 
fendant" where  said  words  occur  in  the  ....  line  of  the  .... 
page  of  the  said  declaration. 

i7Misch  v.  McAlpine,  78  111.  508;  22  Wisconsin    Central    R.    Co.    v. 

Sec.  39,  Practice  act,  1907.  Wieczorek,  151  111.  579,  583   (1894). 

is  Misch  v.   McAlpine,  supra.  23  Condon   v.   Schoenfeld,   214   111. 

19  Hartford  Fire  Ins.  Co.  v.  Eed-  226,  231   (1905). 

ding,  47  Fla.  236,  237  24  Spencer  v.  Aetna  Indemnity  Co., 

20  Hartford  Fire  Ins.  Co.  v.  Red-       231   111.   82,  84    (1907). 

ding,   supra.  25  Cairo  &  St.  Louis  R.  Co.  v.  Hol- 

21  McDonald  v.  People,  214  111.  83,       brook,  72  111.  422. 
87  (1905). 
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3,  Strike  out  the  word  "covenant"  in  the line  of 

page  of  the  said  declaration,  and  substitute  therefor  the 
words  "promise  and  undertake  to  and." 

4,  Strike  out  from  the   ....   lines  of  the   page  of  the 

said  declaration  the  words  "and  so  the  plaintiff  says  that 
the  defendant  has  not  kept  his  covenant  aforesaid  but  has 
broken  the  same"  and  substitute  therefor  the  words  "and 
by  means  of  the  premises  the  defendant  then  and  there  under- 
took and  faithfully  promised  the  plaintiff  to  pay  to  the  plain- 
tiff the  said  sum  of  money  so  due,  but  to  pay  the  same  or  any 
part  thereof  the  defendant  hath  hitherto  refused  and  still 
doth  refuse." 

5,  Strike  out  the  words  "deed  or"  from  the   line  of 

the' page  of  the  said  declaration. 

Plaintiff's  attorney. 

4352  Record,  summons  and  pleadings,  order 

(Caption) 

On  motion  of  plaintiff,  and  before  final  judgment,  it  is 
ordered  that  the  record,  praecipe,  summons  and  pleadings  in 
this  cause  be  and  the  same  are  hereby  amended  by  inserting 
in  lieu  of  the  words  (State  the  words)  wherever  the  same 
appear  in  said  record,  praecipe,  summons  and  pleadings,  the 
words  (State  the  new  matter) ;  and  leave  is  hereby  given 
plaintiff  to  file  an  amendment  to  the  above  effect  instanter. 

Dated,  etc. 
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„_  4357  Registration 

FORMS 

4355  Contested     motion    calendar, 

notice 

IN  GENERAL 

4353  Notice,  necessity 

A  party  who  is  in  court  is  bound  to  know  what  steps  may  be 
taken  in  his  case.1 

4354  Sufficiency 

Technical  accuracy  is  not  necessary  in  a  notice  to  the  opposite 
party.2  The  notice  is  sufficient  if  it  substantially  carries  out 
the  object  and  intent  of  the  law.3 

FORMS 

4355  Contested  motion  calendar,  notice 

(Caption) 

Please  take  notice  that  shall  place  the 

filed  herein,  upon  the  contested  motion  calendar  of  his  honor, 

judge  ,  of  said  court,  and  will  on   , 

the   ....    day  of    ,  19 . . ,  or  as  soon  thereafter  as 

said  cause  is  reached  upon  said  calendar,  call  up  said 

and  ask  that  the  same  be  overruled,  and  that  a  rule  be  entered 
on  said   to  answer  within  a  short  day. 

Dated,  etc. 


Received,   etc. 

i  Baldwin  v.  McClelland,  152  111.  a  Gage  v.  People,  223  111.  410,  415 

42,  55   (1894).  (1906). 

2  Waite  v.  Green   River  Drainage 
District,  226  111.  207,  209  (1907). 
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4356  Motion,  notice  of 

(Caption) 

To 

Attorney  for  

Please   take  notice  that   on    ,   the    day   of 

19.  #>  at o'clock,  . .  M.,  or  as  soon  thereafter 

as  counsel  can  be  heard  before  his  honor,  judge ., 

in  the  room  usually  occupied  by  him  as  a  court  room  in  said 
county,  I  shall  ask   (Insert  subject  matter  of  motion). 
Dated,  etc. 

SERVICE 

4357  Registration 

A  notice  sent  by  registered  letter,  in  a  pending  suit,  properly 
signed  is  sufficient  service,4  although  the  addressee  has  refused 
to  accept  the  letter  and  notice.5 

4  People  v.   Parker,  231   111.  478,  5  Bonney  v.    McClelland,   235   111. 

481,  482   (1907).  259,  261   (1908). 
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IN  GENERAL 

4358  Right,  nature 

The  right  of  a  litigant  to  a  change  of  venue  is  substantive  and 
can  only  be  affected  by  a  general  law.  The  right  to  a  change 
of  venue  is  not  a  mere  matter  of  practice  under  the  Illinois  con- 
stitution.1 


4359  Form  of  action 

The  right  to  a  change  of  venue  is  governed  by  the  form  of  the 
action  brought  and  not  by  its  origin.2    Thus,  if  a  cause  of  action 

i  Feigen  v.  Shaeffer,  256  111.  493,  2  Bradley- Watkins  Co.  v.  Kalania- 

494   (1912);   Sec.  22,  art.  4,  Const.       zoo   Circuit   Judge,    144   Mich.   142, 
1870  (111.).         ,  147  (1906). 
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arises  out  of  tort  and  the  injured  party  waives  the  wrong  and 
sues  in  assumpsit,  the  rules  governing  assumpsit  will  determine 
the  right  to  a  change  of  venue. 

4360  Second  application 

More  than  one  change  of  venue  cannot  be  taken  in  Illinois.3 

GROUNDS 

4361  Garnishee's  right 

The  right  of  a  garnishee  to  a  change  of  venue  cannot  be  made 
the  basis  for  a  change  or  a  transfer  of  the  case  on  behalf  of  the 
defendant  in  attachment.4 

4362  Judge's  prejudice 

The  right  to  change  of  venue  on  account  of  the  trial  judge's 
prejudice  is  waived  by  going  to  trial  before  another  judge  of  the 
same  court  without  objection.5 

4363  Trespass 

In  Michigan  it  is  mandatory  upon  the  court  to  grant  a  change 
of  venue  to  the  county  where  the  trespass  or  injury  has  been 
committed  in  actions  of  trespass  brought  outside  of  such  county.6 
But,  if  the  trespass  or  tort  has  been  waived,  and  the  action  of 
assumpsit  has  been  instituted,  the  statute  which  confers  the 
right  to  a  change  of  venue,  has  no  application.7 

PARTIES 

4364  Counties 

The  venue  of  a  suit  against  a  county  may  be  changed  to  another 
county,  although  actions  against  counties  must  be  brought  in 
the  county  of  the  defendant8 

3  American  Car  &  Foundry  Co.  v.  7  Bradley-Watkins  Co.  v.  Kalama- 
Hill,  226  111.  227,  231   (1907).  zoo  Circuit  Judge,  144  Mich.  142. 

4  McCloud  v.  McCullers,  84  Miss.  »  McBane  v.  People,  50  111.  503, 
20,   22    (1904).  506  (1869);  Sec.  1,  c.  146,  and  Sec. 

s  Chicago  &  Alton  R.  Co.  v.  Har-  31,  c.  34,  Hurd's  Stat.  1909;  Jaek- 
rington,  192  111.  9,  18   (1901).  son  County  v.  Hall,  53  111.  440,  442 

«  Freud  v.  Wayne  Circuit  Judge,       (1870). 
131    Mich.    606,    607    (1902);     (10, 
217),  C.  L.  1897,  Proviso. 
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4365  Corporations 

A  corporation,  although  not  expressly  embraced  in  the  Illi- 
nois statute,  is  entitled  to  a  change  of  venue  the  same  as  any 
other  party  to  an  action.9  A  corporate  defendant  can  make  the 
application  only  through  its  officers  and  agents  who  have  control 
of  the  litigation  and  who  have  knowledge  of  the  required  facts.1  ° 

4366  Individual? 

An  individual  defendant  must  personally  make  and  verify  an 
application  for  a  change  of  venue ;  it  cannot  be  done  by  a  third 
person;  and  the  applicant  must  be  a  party  to  the  action.11 

4367  Nominal  and  use  plaintiff 

In  actions  brought  by  nominal  and  use  or  beneficial  plaintiffs, 
the  latter  and  not  the  former  are  the  proper  persons  to  make 
the  application.12 

4368  Several  defendants,  condemnation 

All  of  the  defendants  must  join  in  an  application  for  a  change 
of  venue.13  The  entry  of  a  default  against  a  co-defendant  on  a 
joint  obligation  dispenses  with  the  necessity  for  his  consent  to 
a  change  of  venue  requested  by  the  remaining  defendant  who 
is  contesting  the  suit.14 

A  co-defendant  may  revoke  his  consent  to  a  change  of  venue, 
by  written  protest  to  the  change,  at  any  time  before  action  by 
the  court  is  taken  upon  the  application.15 

In  a  condemnation  proceeding,  a  change  of  venue  may  be 
applied  for  by  the  owners  of  any  parcel  of  land  sought  to  be 
condemned,  without  joining  in  the  application  the  owners  of 
the  other  parcels  of  the  land,  where  this  can  be  done  without 
prejudice  to  the  other  defendants  and  the  petitioner.16 

9  Commercial  Ins.  Co.  v.  Mehlman,  Traction   &  Power  Co.,  217  111.  409, 

48  111.  313,  316,  et  seq.   (1868);  CI.  413   (1905). 

5,  Sec.  1,  c.  131,  Kurd's  Stat.  1909.  « Hitt  v.   Allen,   13  111.   592,   594 

io  Commercial  Ins.  Co.  v.  Mehlman,  (1852)  ;  Sec.  9,  c.  146,  Hurd's  Stat. 

48    111.    315.  1909. 

ii  Crowell  v.  Maughs,  2  Gilm.  419,  is  Schmidt  v.  Mitchell,  84  111.  195, 

423    (1845);    Sec.    1,    c.    105,   Eev.  196   (1876);  Sec.  9,  c.  146,  Hurd's 

Stat.   1845;    Sec.  6,  c   146,  Hurd's  Stat.  1909. 

Stat    1909  16  Gillette  v.  Aurora  Railways  Co., 

12  Jenkins  v.  Pope,  93  111.  27,  29  228  111.  261,  268   (1907). 
(1879). 

13  Eddleman     v.     Union     County 
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PRACTICE 

4369  Time  to  apply  for  change,  proof 

The  application  for  a  change  of  venue  must  be  made  at 
the  earliest  opportunity.17  If  not  so  made,  the  application  or  the 
proof  should  show  the  existence  of  a  sufficient  excuse  for  the 
delay.18  An  application  for  a  change  of  venue  comes  too  late  if 
made  just  before  the  cause  is  to  be  called  for  trial.19 

4370  Notice,  necessity,  duration 

Notice  to  the  opposite  party  of  the  application  for  a  change  of 
venue  is  essential  to  the  right  to  a  change;  at  least  one  day's 
notice  must  be  given.20  The  requirement  of  notice  is  statutory. 
It  is  waived  by  an  appearance  and  resistence  of  the  application 
without  notice.21 

4371  Motion  or  petition 

An  application  for  a  change  of  venue,  under  Illinois  practice, 
cannot  be  made  by  motion,  but  it  should  be  by  the  applicant's 
verified  petition.22  All  of  the  parties  to  an  action  may,  how- 
ever, change  the  venue  of  the  case  by  consent,  without  any  peti- 
tion or  other  proceeding  than  having  the  consent  entered  of 
record.23 

APPLICATION 

4372  Illinois;  petition,  requisites 

The  application  or  the  petition  must  give  the  date  on  which 
the  knowledge  of  the  prejudice  came  to  the  applicant,24  and  must 
be  sworn  to.25  All  petitioners  or  applicants  must  verify  the 
petition  or  the  application.26 

it  Bryson  v.  Crawford,  68  111.  362,  21  Miller   v.    Pence,    132    111.    149, 

366     (1873);     Toledo,     Wabash     &  155  (1890). 

Western  By.  Co.  v.  Maxfield,  72  111.  22  Little  v.  Allington,  93  111.  253, 

95,  96  (1874);  Moss  v.  Johnson,  22  254  (1879). 

111.    633,    640     (1859);    Gillette    v.  23  Pierson   v.   Finney,   37    111.    29, 

Aurora  Bys.  Co.,  228  111.  268.  31   (1865). 

is  Harding   v.   Hale,    83   111.   501,  24  Bryson  v.  Crawford,  68  111.  362, 

503  (1876).  366     (1873)  ;     Toledo,     Wabash     & 

is  Hudson  v.  Hanson,  75  III.  198,  Western  By.  Co.  v.  Maxfield,  72  111. 

199   (1874).  95,  96  (1874). 

20  Hunt  v.   Tinkham,  21  111.   639  25  Toledo,  Wabash  &  Western  By. 

(1859);  Sec.  5,  c.  146,  Hurd's  Stat.  Co.   v.   Maxfield,   supra. 

1909;    Utley  v.  Burns,  70  111.   162,  26  Eddleman     v.     Union     County 

163   (1873) ;  Graves  v.  Shoeffelt,  60  Traction  &  Power  Co.,  supra. 
111.  462.  464    (1871). 
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4373  Illinois,  inhabitants'  prejudice 

(Caption) 

The  petition  of  the  said  defendant  respectfully  showeth 
unto  your  honors: 

That  an  action  has  been  commenced  in  this  court  against 

it  by   ,  the  said  plaintiff,  to  recover  the  sum  of 

dollars  claimed  by  said  plaintiff  therein,  and  said 

cause  is  still  pending  and  undetermined. 

That  your  petitioner,  said  defendant,  desires  a  change  of 
venue  in  said  cause  the  ground  of  the  application  for  which 
is  that  your  petitioner  entertains  serious  and  well  grounded 
fears  that  the  said  defendant  will  not  receive  and  cannot 
expect  a  fair  trial  in  this  the  said  court  where  said  action  is 
pending  as  aforesaid  because  the  inhabitants  of  said  county 

of    are  prejudiced  against  your  petitioner,   so 

much  so,  that  your  petitioner  fears  and  believes  that  said 
defendant  cannot  expect  and  will  not  receive  the  benefit  of 
a  fair  and  impartial  trial  within  said  county  and  court. 

That  said  defendant  had  no  knowledge  and  did  not  hear  or 
learn  of  the  existence  of  said  facts  and  said  prejudice  until 
,  the  day  of  ,  19. .  ;  nor  did  knowl- 
edge thereof  come  to  any  of  the  attorneys  or  officers  thereof 
until  that  time. 

Your  petitioner  therefore  prays  that  an  order  may  be  made 

in  said  cause  changing  the  venue  thereof  to  the   

court  of  some  county  where  the  causes  complained  of  and 
above  stated  do  not  exist,  to  be  there  tried  and  determined 
according  to  law. 

And  as  in  duty  bound  your  petitioner  will  ever  pray,  etc.27 


By 

its  secretary. 


Defendant's  attorney. 
(Venue)  , 

of  said  county,  secretary  of  said  , 

defendant  as  aforesaid,  being  first  duly  sworn  on  oath  states 
that  he  has  the  care  and  control  of  this  cause  on  the  part 
of  said  defendant  and  employed  the  said  attorneys  therein; 
that  he  has  heard  and  read  the  foregoing  petition,  and  knows 
the  contents  thereof;  that  the  same  is  true  to  the  best  of  de- 
fendant's knowledge,  information  and  belief;  that  upon  in- 
quiry made,  after  such  information  was  received  affiant  verily 
believes  that  said  causes  therein  mentioned  exist  as  therein 
stated;  and  that  said  petition  is  in  all  respects  true. 


Subscribed,  etc. 

27  Commercial    Ins.    Co.    v.    Mehl- 
man,  48  111.  313. 
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4374  Illinois,  judge's  prejudice 

(Caption) 

Your  petitioner,   ,  the  defendant  in  the  above 

entitled  cause,  respectfully  represents  and  shows  unto  your 
honors  that  the  judges  of  this  court  are  all  prejudiced  against 
your  petitioner  and  in  favor  of  the  plaintiff  in  this  cause,  so 
that  the  petitioner  fears,  and  verily  believes,  that  he  will  not 
have  a  fair  and  impartial  trial  of  the  said  cause  in  the  said 

court  of in  said  county,  wherein 

this  cause  is  now  pending. 

Your  petitioner  further  shows  unto  your  honors  that  the 
existence  of  such  prejudice  in  the  minds  of  the  said  judges 

of  the  said court  of  first  came  to 

the  knowledge  of  your  petitioner  on  this day  of , 

Your  petitioner  therefore  prays  for  a  change  of  venue  in 
said  cause  to  some  court  where  said  prejudice  does  not  exist, 
pursuant  to  the  statute  in  such  a  ease  made  and  provided.28 

(Verification) 


(Caption) 

Now  comes  the  proponent  and  appellant, ,  and 

petitions  the  court  to  grant  him  a  change  of  venue  from  the 

honorable ,  one  of  the  judges  of  the  circuit  court 

of  county,  and  for  grounds  thereof  alleges : 

That  he  fears  he  cannot  and  will  not  receive  a  fair  and  im- 
partial trial  in  the  above  entitled  cause  before  the  aforesaid 

judge ,  for  the  reason  that  the  said 

is  so  prejudiced  against  this  petitioner  that  he  cannot  and 
will  not  give  him  a  fair  and  impartial  hearing  in  above  en- 
titled cause;  and  the  petitioner  further  alleges  that  the  fact 
of  the  prejudice  of  the  said toward  this  peti- 
tioner was  not  known  to  this  petitioner  until . , 

and  that  this  petition  is  made  at  the  first  opportunity  since 
the  knowledge  of  such  prejudice  came  to  this  petitioner ;  that 
he  is  the  sole  devisee  and  legatee  under   the  last  will  and 

testament  of  said  ,  deceased,  and  the  proponent 

thereof;  and  that  he  is  the  only  person  interested  in  estab- 
lishing the  validity  of  said  will. 

This  petitioner  therefore  prays  for  a  change  of  venue  in 
this  cause,  pursuant  to  statute  in  such  case  made  and  pro- 
vided. 


(Verification) 
28  Walsh  v.  Kay,  38  111.  31  (1865). 
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4375  Illinois,  counter-affidavits 

An  application  or  petition  for  a  change  of  venue  on  the 
ground  of  a  judge's  prejudice  is  strictly  an  ex  parte  proceeding 
and  counter-affidavits  or  oral  evidence  is  not  admissible  to  con- 
tradict the  sworn  statements  in  the  application.29 

4376  Maryland,  suggestion  for  removal 

(Caption) 

To  the  honorable,  the  judges  of  said  court: 

The  defendant  in  the  above  entitled  cause,  a  corporation, 
respectfully  suggests  to  this  honorable  court  that  it,  the  said 
defendant,  cannot  have  a  fair  and  impartial  trial  of  said 
cause,  in  the  said  court  where  said  cause  is  now  pending,  and 
prays  that  your  honors  will  pass  an  order  directing  the  re- 
moval of  the  record  of  proceedings  in  said  cause  to  some 
other  court  for  trial. 

Witness  the  corporate  seal  of  the  said  corporation. 


By   , 

vice-president. 

[Corporate  seal] 

Attest :  , 

Assistant  secretary. 

(Venue) 

On  this day  of ,  19. .,  appeared , 

one  of  the  defendants  in  the  above  case,  and  made  oath  in 
due  form  of  law30  that  the  matters  and  things  contained  in 
the  above  suggestion  are  true  to  the  best  of  his  knowledge  and 
belief. 


Clerk,  etc. 
4377  Mississippi,  motion 

(Caption) 
And  now  comes  the  defendant  and  shows  unto  the  court 

that  he  is  a  resident  of  the  county,  Mississippi, 

and  moves  the  court  that  the  venue  of  this  cause  be  changed 

to   county,  Mississippi,  upon  such  terms  as  are 

provided  by  law  in  such  cases ;  and  this  the  defendant  is  ready 
to  verify. 

Defendant's  attorney. 

29  Woodhull  v.  Kelly,  10  111.  App.  scrupulous   of   taking   an   oath,   did 

455    456  (1881)  solemnly,  sincerely  and  truly  declare 

so  insert    the '  following,    if    ap-  and    affirm,    on    the    five    books    of 

plicable:  "who  being  conscientiously  Moses,  he  being  an  Israelite. 
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ORDERS 

4378  Discretion 

Upon  an  application  for  a  change  of  venue  on  the  ground  of 
prejudice  of  the  presiding  judges  or  that  of  the  inhabitants,  in  a 
civil  case,  the  refusal  to  grant  the  change,  where  all  of  the  statu- 
tory requirements  have  been  complied  with,  renders  all  sub- 
sequent proceedings  erroneous  and  reversible  on  appeal  or  writ 
of  error,31  for  the  granting  of  a  change  of  venue  is  mandatory 
when  a  party  has  brought  himself  within  the  provisions  of  the 
Illinois  statute.32  But  upon  an  application  for  a  change  of 
venue  on  the  ground  that  the  inhabitants  are  prejudiced  and 
upon  the  filing  of  counter-affidavits,  a  court  has  discretion  to 
grant  or  to  deny  the  change.33 

The  changing  of  venue  Of  a  case  upon  motion,  is  wholly  dis- 
cretionary with  the  trial  court,  under  Michigan  practice.34 

4379  Terms 

Before  an  application  for  change  of  venue  is  granted,  the 
opposite  party  may  move  the  court  to  impose  equitable  terms 
upon  which  the  change  of  venue  shall  be  granted  to  protect  his 
rights;  and  the  court  may  exercise  its  sound  discretion  in  pre- 
scribing such  terms.35  The  terms  to  be  imposed  must  not  be 
arbitrary  and  unreasonable.36  On  failure  to  comply  with  rea- 
sonable terms  or  conditions  for  change  of  venue,  the  application 
may  be  denied.37 

FORMS 

4380  Illinois;  granting 

(Caption) 
Ordered  by  the  court  that  the  venue  of  this  cause  be  changed 

to  county  for  the  reason  that  the  judge  of  this 

court  was  of  counsel  in  the  cause ;  and  it  is  further  ordered 
that  the  clerk  of  this  court  make  out  and  transmit  to  the 

aiMcCoon   v.   Little,   2   Gilm.   42,  Harrington,   192   111.   17;    Sec.   4,  c. 

43    (1845);    Knickerbocker  Ins.   Co.  146,  Hurd  's  Stat.  1909. 

v.  Tolman,  80  111.  106,  107   (1875).  34  Greeley  v.  Stilson,  27  Mich.  153, 

32  Walsh   v.   Ray,   38    111.    30,    32  154   (1873). 

(1865) ;  Mapes  v.  Scott,  94  111.  379,  35  Mapes    v.    Scott,    94    111. .  379, 

382    (1880);    Sec.    1,    c.    105,    Rev.  382   (1880). 

Stat.   1845 ;    Sec.   1,   c.   146,   Hurd 's  36  Mapes  v.  Scott,  94  111.  382,  383 ; 

Stat.  1909.  Sec.   11,  c.   146,  Hurd's   Stat.   1909. 

33  Hall  v.  Barnes,  82  111.  228,  229  37  Mapes  v.  Scott,  94  111.  382. 
(1876) ;   Chicago  &  Alton  R.  Co.  v. 
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clerk  of  the  court  of  the  said  county  of a  copy 

of  all  orders  of  this  court  in  this  cause  and  also  transmit  all 
the  papers  in  the  case,  certified  as  the  law  directs. 

4381  Illinois,  denying 

(Caption) 

And  now  at  this  day  comes  the  said  plaintiff  by ,., 

his  attorney,  and  said  defendant  by  ,  its  attor- 
neys, also  comes;  and  thereupon,  the  said  defendant  moves 
the  court,  upon  its  petition  filed  herein,  verified  by  the  affi- 
davit of    ,  the  secretary  of  said  defendant,  for 

a  change  of  venue  in  said  cause  in  pursuance  of  the  statute 
in  such  a  case  made  and  provided;  and  counsel  being  heard 
thereon,  and  the  court  having  carefully  considered  the  prem- 
ises and  being  fully  advised  therein,  doth  order  that  the  said 
motion  be  and  the  same  as  hereby  be  overruled;  to  which 
ruling  and  decision  of  the  court,  in  overruling  its  said  motion, 
the  said  defendant  now  and  here  excepts. 

4382  Maryland,  granting 

(Caption) 
On  the   aforegoing  suggestion   and   affidavit   it  is   ordered 

this    day  of   ,   19..,  that  the   above  entitled 

case  be,  and  the  same  is  hereby  removed  to  the  

court  for  county ;  and  the  clerk  is  hereby  di- 
rected to  transmit  the  record  of  the  proceedings  in  said  case 
to  said  county. 

4383  Mississippi,  denying 

(Caption) 

This  cause  being  heard  and  considered  by  the  court  this 
day  on  motion  of  the  defendant  to  change  the  venue  of  this 
case  to  county  on  the  ground  that  he  is  a  citi- 
zen of  said  county,  it  is  ordered  that  said  motion  be  and  the 
same  is  hereby  overruled ;  to  which  action  of  the  court  the 
defendant  then  and  there  excepted  and  had  his  exceptions 
duly  allowed. 


4384  Vacating 

An  order  changing  the  venue  of  a  cause  may  be  vacated  and 
set  aside  upon  the  applicant's  failure  to  pay  the  costs  of  chang- 
ing the  venue  in  accordance  with  the  order  requiring  him  to  do 
so,  even  where  the  clerk  has  failed  to  tax  the  costs.38 

38  Little  v.  Allington,  93  111.  253, 
255  (1879);  Sec.  13,  c.  146,  Hurd's 
Stat.  1909,  p.  2273. 
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4385  Waiver 

The  disqualification  of  a  judge  on  account  of  a  change  of  venue 
is  waived  unless  the  attention  of  such  judge  is  called  to  the  dis- 
qualification at  the  time  of  trial.30 

APPEAL 

4386  Bill  of  exceptions 

(Caption)  . 

Be  it  remembered  that  on,  to  wit,  the day  ot , 

19  the  said  defendant,  notified  the  plaintiffs  and  the  inter- 
pleader     ,  as  follows :     (Insert  notice  of  petition 

or  application  for  change  of  venue  and  affidavit  or  acceptance 
of  service  thereof). 

And  be  it  further  remembered  that  on  the   day  o± 

19 . .  t  the  said  defendant  filed  in  said  court  the 
foregoing'  notice  and  the  petition  tor  a  change  of  venue, 
in  words  and  figures  following,  to  wit:  (Insert  application 
or  petition  for   change   of  venue). 

And  be  it  further  remembered  that  on,  to  wit,  the   ....... 

day  of   ,  19..,  said  petition  came  on  for  hearing; 

whereupon,  the  court  overruled  and  denied  the  prayer  of  said 
petition  for  a  change  of  venue  as  to  the  entire  cause,  and  as 
to  said  cause  on  the  merits  issue  denied  to  said  defendant  a 
change  of  venue,  and  as  to  said  cause  on  the  attachment 
issue  granted  said  defendant  a  change  of  venue;  to  which 
rulings  of  the  court  the  defendant  by  his  counsel  then  and 
there  in  open  court  duly  excepted. 

And  inasmuch,  etc.     (As  in  other  bills  of  exceptions). 

(Mississippi) 

(Caption) 

Be  it  remembered  that  on  the  day  of _ 

term,  19.  .,  this  cause  came  on  to  be  heard  on  the  motions  of 
the  defendant  to  remove  this  cause  to  the  circuit  court  of 
county,  Mississippi,  on  the  ground  that  the  de- 
fendant is  a  resident  of  said  county,  when  the  following 
testimony  was  taken:     (Set  forth  the  testimony  referred  to). 

It  appeared  to  the  court  that  process  was  served  in  the 

on  the    more  than    days  before  the    

day  of   ,  the  present  term  of  this  court,  and  that 

the  defendant  had  his  witnesses  subpoenaed  to  appear  at  this 
term,  before  the  plaintiff  subpoenaed  his  witnesses  to  so  ap- 
pear, and  that  the  cause  was  set  for  trial  on  the day 

39  Du  Quoin  Water-Works  Co.  v. 
Parks,  207  111.  46  (1904);  Gillette 
v.  Aurora  Kys.  Co.,  228  111.  268. 
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of ,  the  present  term  of  this  court  and  that  this  case 

was  reached  on  the  docket  on  the   day  of  the  term, 

and  then  called  for  trial,  and  that  the  defendant  filed  his 
pleas,  and  that  then,  the  case  being  regularly  called  for  trial, 
defendant  made  a  written  motion  for  a  continuance,  which 
the  court  overruled,  and  that  the  witnesses  being  called, 
plaintiff  answered  ready  and  the  defendant  was  required  to 
go  to  trial,  and  the  jury  was  empaneled,  and  that  then  coun- 
sel for  defendant  discovered  that  one  witness  was  absent, 
and  made  a  second  written  motion  for  a  continuance,  and 
that  on  said  motion  the  court  ordered  the  case  withdrawn  from 

the  jury,  and  that  the  cause  be  continued  to  the day 

of  term,  and  that  said  motion  for  a  removal  was 

made  on  said day  of term  by  the  defendant, 

and  that  the  cost  of  the  attendance  of  the  witnesses  to  the 
date    of   filing   said   motion   is   considerable,    and   defendant 

filed  his  pleas  on    day  of   term ;   and  the 

court  being  of  the  opinion  that  the  defendant  has  waived  his 
right  to  have  said  cause  removed,  it  is  ordered  that  the  said 
motion  for  removal  be  overruled;,  to  which  action  of  the 
court  the  defendant  then  and  there  excepted  and  had  his  ex- 
ceptions allowed. 

Signed  and  approved  this    day  of    ,   19... 

Judge. 
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IN  GENERAL 

4387  Insurance  company,  foreign 

In  Illinois,  a  foreign  insurance  company  is  prohibited  to  make 
application  for  the  removal  of  any  suit  commenced  against  it  in 
a  state  court,  whether  by  a  citizen  of  Illinois  or  by  a  citizen  of 
another  state.1 

4388  Improper  joinder  of  parties 

A  person  who  is  in  no  way  connected  with  the  litigation  can- 
not be  joined  as  a  party  defendant  for  the  sole  purpose  of  pre- 
venting the  removal  of  a  cause  to  a  Federal  court  by  the  only 
defendant  who  is  suable.2 

4389  Justice  case 

A  suit  which  has  been  brought  before  a  justice  of  the  peace  is 
not  removable,  because  a  justice  court  is  not  a  "state  court" 
within  the  meaning  of  the  act  of  Congress.3 

i  People   v.    Pavey,    151    111.    101,  3  Rathbone  Oil  Trust  Co.  v.  Rauch, 

105    (1894);    Sec.    1,   Hurd's    Stat.  5   W.    Va.    79,    83    (1871);    Sec.    2, 

1909,  p.  1265.  Act  of  Congress  of  1875,  as  amended 

2Yawkey  v.  Richardson,  9  Mich.  (Hurd's  Stat.  1909,  p.  83). 
529,  530  (1862). 
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PRACTICE 

4390  Application,  time 

A  petition  for  the  removal  of  a  case  or  claim  to  the  Federal 
courts  must  be  presented  before  pleading  to  the  action,  or  the 
right  of  removal  is  waived.4 

In  justice  cases  appealed  to  the  circuit  or  other  courts,  the 
application  for  removal  may  be  made  in  the  court  appealed  to  at 
any  time  before  trial.5 

4391  Petition;  averment,  presumption 

The  statement  in  an  affidavit  or  in  a  petition  for  the  removal 
on  account  of  the  diversity  of  citizenship  that  the  corporation 
was  organized  in  a  different  state,  naming  it,  from  the  one  in 
which  the  action  is  pending  sufficiently  shows  the  diversity  of 
citizenship  of  the  petitioner.6  The  presumption  arising  from  an 
averment  of  foreign  incorporation  that  the  members  of  the  for- 
eign corporation  are  citizens  of  the  state  of  incorporation  is  con- 
clusive upon  questions  of  removal ;  and  no  averment  or  evidence 
to  the  contrary  is  admissible.7 

4392  Petition 

(Caption) 

To  the  honorable  judges  of  the court  of 

county. 

Your  petitioner,  J,  the  defendant  above  named,  respect- 
fully shows  as  follows: 

That  it  is  a  defendant  in  the  above  entitled  cause,  and  that 
the  matter  in  dispute  therein  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  dollars. 

Your  petitioner  further  shows  that  the  said  suit  is  of  a 
civil  nature  at  common  law;  that  the  said  plaintiffs  in  their 
declaration  herein  claim  that  they  were   on   and  before  the 

day  of  ,  19. .,  the  children  of  one  H  and  M, 

his  wife,  and  that  they  were  all  minors;  that  the  said  H,  on 

said  day  of  ,  19 . . ,  and  on  many  other  days 

prior  thereto  for  a  period  of  seven  years,  obtained  intoxicat- 
ing liquors  at  divers  places  in county,  , 

which  caused  the  intoxication  of  said  H,  and  in  consequence 

*  Mayer  v.  Schneider,  212  111.  286,  «  Eathbone  Oil  Tract  Co.  v.  Eauch, 

287    (1904).  5  W.  Va.  82. 

s  Eathbone  Oil  Tract  Co.  v.  Eauch,  »  Eathbone  Oil  Tract  Co.  v.  Eauch, 

5  W.  Va.  84;   Sec.  2,     Act  of  Con-  supra, 
gress  of  1875   as   amended   (Hurd's 
Stat.  1909,  p.  83). 
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whereof  said  H,  so  it  is  claimed,  wasted  and  squandered  his 
means  and  became  degraded  and  ruined  and  lost  his  means 
of  livelihood,  and  failed  to  furnish  and  provide  the  plamtitta 
with  proper  food,  lodging,  shelter  and  clothing,  whereby  so 
it  is  claimed,  the  plaintiffs  suffered  damage  to  the  extent  ot 
dollars,  and  are  entitled  to  recover  that  sum  trom 
the  defendant ;  that  the  said  plaintiffs  in  their  said  declaration 
further  claim  that  this  petitioner  owned,  rented,  leased,  or 
permitted  the  occupation  of  certain  premises  for  saloons  or 
dram-shops,  having  knowledge  that  intoxicating  liquors  were 
to  be  sold  therein,  and  knowingly  permitted  therein  the  sale 
and  gift  by  certain  persons,  the  tenants  of  this  petitioner,  of 
intoxicating  liquors  which  caused  the  intoxication  in  whole 
or  in  part  of  the  said  H. 

And  your  petitioner  shows  that  it,  the  defendant,  disputes 
the  aforesaid  claim  of  said  plaintiffs  and  denies  that  the 
plaintiffs  or  either  of  them  have  been  injured  through  any 
act  of  this  defendant  or  any  tenant  of  this  defendant,  or 
through  the  act  of  any  person  for  whose  act  this  defendant 
is  or  was  responsible;  and  this  petitioner  denies  that  it  is 
liable  for  any  sum  whatsoever  to  the  said  plaintiffs  or  either 
of  them  on  account  of  any  of  the  aforesaid  matters. 

Your  petitioner  further  shows  that  it  is  not  claimed  in  said 
declaration  that  your  petitioner  rented  or  leased  any  prem- 
ises to  any  other  defendant  in  this  suit  or  owned  any  prem- 
ises occupied  by  any  other  defendant  in  this  suit,  or  per- 
mitted any  other  defendant  in  this  suit  to  occupy  any  saloon 
or  dram-shop,  or  knew  that  any  other  defendant  in  this  suit 
was  selling  intoxicating  liquors  in  any  premises  owned  bv 
this  defendant,  or  permitted  the  sale  or  gift  by  any  other 
defendant  who  was  a  tenant  of  this  defendant  to  said  H,  of 
intoxicating  liquors;  and  that  it  is  not  claimed  in  the  said 
declaration  that  this  petitioner  was  a  joint  owner  or  lessor 
with  any  other  defendant  in  this  suit  of  any  premises  whereon 
intoxicating  liquors  were  sold  or  given  to  the  said  H. 

Your  petitioner  further  states  that  in  the  above  mentioned 
suit  there  is  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  be- 
tween them,  to  wit,  the  controversy  between  your  petitioner 
which  avers  that  it  was  at  the  commencement  of  this  suit,  and 
still  is,  a  corporation  organized  and  existing  under  and  by 

virtue  of  the  laws  of  the  state  of   ,  having  its 

principal  office  in  the  state  of and  being  a  resi- 
dent of  the  said  state  of ,  and  that  it,  this  peti- 
tioner, was  at  the  time  of  the  commencement  of  this  suit,  and 

still  is,  a  citizen  of  the  state  of and  not  of  the 

state  of ,  and  M,  E,  G,  W,  and  C,  plaintiffs,  who 

at  the  commencement  of  this  suit  were,  and  still  are,  citizens 

of  the  state  of   ;  and  that  both  your  petitioner 

and  the   said   plaintiffs   are   actually   interested   in   the   said 
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controversy.  Your  petitioner  therefore  avers  that  the  con- 
troversy between  it  and  the  plaintiffs  is  separable  and  separate 
and  different  from  any  controversy  between  the  plaintiffs  and 
the  other  defendants  of  this  suit. 

Your  petitioner  further  shows  that  the  plaintiffs  herein  seek 
to  make  this  petitioner  liable  for  their  alleged  damages  and 
injuries,  not  because  of  any  alleged  wrong  of  this  defendant, 
but  because  of  the  alleged  wrong  of  a  person  who,  it  is  claimed, 
was  permitted  by  this  defendant  to  use  its  premises  for  law- 
ful purposes,  to  wit,  the  sale  of  liquor,  and  because  of  such 
alleged    permission;    and    that    the    plaintiffs    seek    recovery 

against  this  defendant  under  section of  the  act  of  the 

general  assembly  of  the  state  of   ,  entitled  li  An 

Act  to  provide  for  the  licensing  of,  and  against  the  evils 
arising  from .  the  sale  of  intoxicating  liquors. ' '  And  your 
petitioner  shows  that  said  section  of  said  act,  so  far  as  it  re- 
lates to  this  defendant,  as  claimed  by  the  allegations  of  said 
deelaration,  is  contrary  to,  and  in  contravention  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States; 
and  that  a  federal  question  is  involved  in  the  controversy 
between  the  plaintiffs  and  this  petitioner. 

And  your  petitioner  offers  herewith  a  bond  with  good  and 

sufficient  surety  in  the  penal  sum  of   dollars  for 

its  entering  in  the .  court  of  the  United  States  for 

the district  of     , division,  on 

the   day  of  its  next  session  a  copy  of  the  records  of 

this  suit,  and  for  paying  all  costs  that  may  be  awarded  by 

said   court  if  said  court  shall  hold  that  this  suit 

is  wrongfully  or  improperly  removed  thereto. 

Your  petitioner  further  prays  this  honorable  court  to  pro- 
ceed no  further  herein  except  to  make  the  order  of  removal 
as  required  by  law  and  to  accept  said  sureties  and  bond  and 

to  cause  the  records  herein  to  be  removed  to  said  

court  of  the  United  States  for  the    district  of 

,    division,  according  to  the  statute  in 

such  cases  made  and  provided. 

And  your  petitioner  will  ever  pray,  etc. 

(Signatures) 

(Verification) 

4393  Bond 

Know  all  men  by  these  presents,  that as  prin- 
cipal..,   and    as    surety,    are   held    and   firmly 

bound  unto  ,  and  all  persons  whom  it  may  con- 
cern, in  the  penal  sum   of    dollars    ($ ) 

lawful  money  of  the  United  States,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  successors 
and  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents. 
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"Whereas,    ,    the   principal   above   named,   has 

petitioned  the court  of county,  in 

the  state  of    for  the  removal  of  a  certain  suit 

therein  pending,  wherein  said is  plaintiff  and 

the  said   is  defendant,  into  the   

court  of  the  United  States,  for  the  district  of 


Now,  therefore,  the   condition   of  the   above   obligation  is 

such  that  if  the  above  bounden shall  enter  into 

such    court   of  the  United   States  on  the   first 

day  of  its  next  session,  a  copy  of  the  record  of  such  suit, 
and    shall    pay    all    costs    that    may    be    awarded    by    said 

court   if   said    court   shall 

hold  that  such  suit  was  wrongfully  or  improperly  removed 

thereto,  and  shall  also  appear  in  said court  and 

enter  special  bail  in  such  case,  if  special  bail  was  originally 
required  therein,  and  shall  do  all  such  other  appropriate  acts 
as  by  the  act  of  Congress  in  that  behalf  are  required  to  be 
done,  upon  the  removal  of  such  suit  from  said  state  court 
into  the  United  States  court,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

In  witness  whereof,  said  parties  have  signed  and  sealed 
this  instrument  this day  of ,  19 . . . 


(Seal) 
(Seal) 


Bond  approved 

Judge  of court  of county. 

DEMURRER 

4394  Form 

(Caption) 

Comes  the  plaintiff  by  his  attorney  and  demurs  to  the  peti- 
tion filed  herein  by  the  defendant  for  the  removal   of  this 

cause  to  the  circuit  court  of  the  United  States  for  the 

district  of ;  and  for  grounds  of  demurrer  assigns 

the  following: 

1.  Because  the  declaration  filed  herein  presents  no  federal 
question. 

2.  Because  the  action  herein  is  a  common  law  action,  and 
no  claim  whatsoever  is  asserted  or  set  up  under  or  by  virtue 
of  the  constitution,  laws  or  treaties  of  the  United  States,  or 
any  act  of  Congress,  or  in  conflict  therewith. 

3.  Because  this  cause  cannot  be  made  a  removable  cause 
by  a  federal  question  raised  by  averment  in  the  petition  of 
removal. 

4.  For  other  causes  apparent. 

5.  The  plaintiff  denies  each  and  every  allegation  of  said 
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petition  charging  him  with  the  suppression  of  facts  or  fraud 
upon  the  jurisdiction  of  the  federal  courts. 

Attorney  for  plaintiff. 

TRIAL 

4395  Waiver 

By  going  to  trial  in  the  court  from  which  the  cause  is  attempted 
to  be  removed  without  calling  the  court's  attention  to  the 
removal  proceedings,  a  defendant  waives  his  or  its  right  to 
object  thereafter  to  the  jurisdiction  of  the  trial  court.8 

s  Home     Ins.  Co.     v.     Curtis,     32 
Mich.  402,  406    (1875). 
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GROUNDS 

4396  Amendment,  bill  of  particulars 

The  filing  of  an  amended  bill  of  particulars  is  no  ground  for  a 
continuance,  unless  the  bill  of  particulars  contains  matter  which 
produces  an  actual  surprise  on  the  defendant.1 

4397  Amendment,  declaration 

A  defendant  is  entitled  to  a  continuance  upon  the  amendment 
of  a  declaration  which  is  defective  in  substance,  upon  an  amend- 
ment which  introduces  a  new  or  different  cause  of  action,  or  upon 
an  amendment  which  in  any  manner  extends  the  defendant's 
liability.  The  continuance  is  not  grantable  when  the  amendment 
merely  restates  the  cause  of  action,  or  when  the  amendment  is 
immaterial.2 

A  party  has  no  right  to  a  continuance  on  account  of  an  amend- 
ment of  a  declaration  at  the  trial  of  a  case,  unless  he  shows  by 
affidavit  a  necessity  for  the  continuance.3 

i  McCartney    v.    Moonev,    41    111.  3  Chicago  &  Pacific  E.  Co.  v.  Stein, 

300,  302  (1866).  75  111.  41,  43  (1874)  ;  Sec.  42,  Prac- 

2  Hawks   v.    Lands,    3    Gilm.    227,       ti'ce  act,  1907. 
231  (1846)  ;  Wabash  R.  Co.  v.  Camp- 
bell, 219  111.  312,  321   (1906). 
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4398  Receivership 

The  appointment  of  a  receiver  for  a  defendant  company  after 
the  bringing  of  an  action  for  damages  does  not  entitle  the  defend- 
ant to  a  continuance.4 

AFFIDAVIT 

4399  Averments,  nature 

The  necessary  averments  in  the  affidavit  for  a  continuance  must 
be  stated  in  unequivocal  language.5 

4400  Attorney  attending  legislature  requisites 

An  application  for  a  continuance  on  the  ground  that  an  attor- 
ney is  a  member  of  the  legislature  must  show  that  the  absent 
attorney  was  employed  or  retained  in  the  cause  prior  to  the  com- 
mencement of  the  session,6  and  it  must  state  facts  to  show  the 
nature  of  the  suit  to  enable  the  court  to  determine  whether  the 
attorney's  presence  at  the  trial  is  necessary  to  a  fair  and  proper 
trial  of  the  case.7 

4401  Attorney's  illness,  requisites 

An  affidavit  in  support  of  a  motion  for  a  continuance  on 
account  of  the  illness  of  a  member  of  a  firm  of  attorneys  who 
represent  the  applicant  must  show  that  the  remaining  members 
of  the  firm  are  unable  to  fairly  present  the  case  or  the  defense.8 

4402  Witness'  absence,  requisites  generally 

The  affidavit  for  a  continuance  on  the  ground  of  the  absence 
of  a  material  witness  must  show:  1,  That  the  applicant  has  a 
meritorious  ground  of  defense.9  2,  That  if  present,  the  applicant 
expects  to  prove  by  the  absent  witness  certain  stated  facts.10 
3,  That  these  facts  are  true.  4,  That  there  will  be  contrariety 
of  evidence  on  the  question.11    5,  That  the  absent  witness  is  the 

4  Toledo,  Wabash  &  Western  Ry.  «  Elgin  v.  Nofs,  212  111.  20,  23 
Co.  v.  Beggs,  85  111.  80,  82   (1877).       (1904). 

5  Freeman  v.  Tinsley,  50  111.  497,  9  Elgin  v.  Nofs,  supra. 

499   (1869).  loHazen    v.    Pierson,    83    111.    241 

eStockley  v.  Goodwin,  78  111.  127,  (1876);   Hefting  v.  Van  Zandt,  162 

128    (1875);   See.   67,  Practice  act,  111.162,165  (1896). 

1907.  «  Eames  v.  Hennessy,  22  El.  628, 

i  Williams  v.   Baker,   67    111.   238  631    (1859). 

(1873) ;  Sec.  66,  Practice  act,  1907. 


2680  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

only  person  by  whom  the  particular  facts  can  be  proved,12  and 
that  the  applicant  will  be  prejudiced  in  presenting  his  defense 
unless  the  application  be  granted.13  All  of  the  facts  which 
affirmatively  show  that  the  affidavit  cannot  safely  proceed  with 
the  trial  without  the  evidence  of  the  absent  witness  must  be 
stated  in  the  affidavit  for  the  continuance ;  and  if  the  testimony 
relied  upon  for  a  continuance  is  material  only  in  connection  with 
certain  facts,  these  facts  also,  must  be  set  forth  or  referred  to, 
so  that  their  materiality  will  be  apparent  to  the  court.14  6,  That 
the  facts  expected  to  be  proved  first  came  to  the  knowledge  of 
the  affiant  on  a  given  date  from  a  stated  source  and  that  he  did 
not  know  these  facts  from  any  other  source  before  that  time.15 
7,  That  he  has  made  a  reasonable  effort,  stating  specific  facts 
showing  the  same,  to  procure  the  attendance  of  the  absent  wit- 
ness or  his  testimony  under  the  particular  circumstances  of  the 
case.16  8,  That  affiant  expects  to  be  able  to  procure  the  witness' 
attendance  or  his  evidence  by  the  next  term  of  court.17  9,  And 
that  at  the  time  of  making  the  application  for  continuance  the 
witness  is  at  a  specified  place.18 

An  affidavit  in  support  of  a  motion  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness  is  insufficient  if  the  matter 
about  which  the  witness  will  testify  is  immaterial.19 

4403  Witness  necessary  on  account  of  amendment,  requisites 

If  a  continuance  is  sought  on  the  ground  of  the  absence 
of  a  witness  who  has  previously  testified  in  the  case,  and 
whose  testimony  is  subsequently  made  necessary  by  an  amend- 
ment of  the  pleadings,  in  addition  to  setting  forth  all  of  the 
circumstances  that  make  it  essential  to  have  the  witness  again 
present  in  court  and  what  is  expected  to  be  proved  by  him,  the 
affidavit  must  aver  that  the  witness  is  not  then  present  in  court, 
that  he  cannot  be  procured  within  a  reasonable  time  to  again  be 
put  on  the  stand,  and  that  the  affiant  then  and  there  requests 

12  Eames     v.     Hennessy,     supra;  111.  242;   Cook  v.  Norwood,  106  111. 

Hazen  v.  Pierson,  supra.  558,  562    (1883)  ;   Franklin  Park  v. 

is  Elgin  v.   Nofs,  supra.  Franklin,   231  111.  380,  382    (1907). 

i*  Bailey   v.    Hardy,    12   111.   459,  "  Eames     v.     Hennessy,     supra; 

460    (1851);    Updike  v.   Henry,   14  Richardson   v.   People,   31    111.    170, 

111.  378  (1853).  173   (1863). 

is  Freeman  v.  Tinsley,  50  111.  497,  is  Richardson    v.    People,    31    111. 

499   (1869).  172. 

16  Eames     v.     Hennessy,     supra;  is  Kellyville    Coal    Co.    v.    Strine, 

Richardson    v.   People,   31   111.    170,  217  111.   516,  521,  522    (1905). 
172    (1863);   Hazen   v.   Pierson,  83 
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the  privilege  of  offering  the  testimony  thus  made  necessary  by 
the   amendment.20 

4404  Second  application,  requisites 

A  cause  will  not  be  continued  a  second  time  on  the  same 
grounds  and  at  the  same  term  of  court.21  The  diligence  required 
to  be  shown  by  the  affidavit  upon  a  second  or  third  application 
for  a  continuance  is  greater  than  that  required  upon  the  first. 
The  affidavit  for  the  second  or  subsequent  continuance  should 
state  that  immediately  upon  the  disobedience  of  a  subpoena  the 
affiant  applied  for  an  attachment  to  compel  the  witness'  attend- 
ance if  he  is  within  reach  of  the  court's  process;  that  the  wit- 
ness is  not  absent  by  permission,  and  consent  of  the  affiant ;  that 
the  evidence  of  the  witness  will  be  procured  by  the  next  term; 
that  the  affiant  has  no  other  witness  by  whom  the  same  facts  can 
be  proven ;  and  that  the  point  to  be  proved  is  disputed  and  upon 
which  numerous  witnesses  will  be  examined,  or  that  it  is  a  ques- 
tion of  identity  upon  which  there  will  be  a  conflict  of  testimony, 
if  either  of  these  are  the  facts.22 

4405  Amendment 

No  amendment  can  be  made  of  an  affidavit  or  an  application 
for  a  continuance.23 

PRACTICE 

4406  Withdrawal  of  juror 

Under  modern  practice  and  at  the  court's  discretion  a  case 
which  is  on  trial  may  be  continued  to  another  term  by  the  with- 
drawal of  a  juror,  upon  such  terms  as  the  court  may  reasonably 
determine.24 

4407  Motions 

(Caption) 

And  now  come.  .   the  defendant.  .,  by  ,    

attorney,  and  move.  .   the  court  to  continue  over  the  term.  . 
motion   herein  filed   to   set   aside  the   judgment  and   default 

20  Wolfe  v.  Johnson,  152  111.  280,  89  (1859);  Sec.  62,  Practice  act, 
283  (1894).  1907. 

21  Stockley  v.  Goodwin,  78  111.  127,  23  Stockley  v.  Goodwin,  supra. 
129   (1875).  24Schofield  v.  Sattley,  31  111.  515. 

22  Shook   v.    Thomas,    21    111.    87,  518  (1863). 
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against    defendant.,     in    this    cause.     And    for    reasons    of 
said  motion,  the  defendant.,    shows  unto  the  court: 
"{"  That  but  one  judicial  day  after  the  present  day  remains 
0f  this       term  of  the  court  in  which  to  obtain  affi- 
davits in'support  of  defendant.,  said  motion,  to  wit,   ....... 

2      For  the  reasons  more  specifically  set  forth  in  several 
affidavits  filed  on  the  part  of  the  defendant.,   in  this  cause. 
Dated,  etc. 

Defendant. .   attorney. 
(Michigan) 

(Caption) 

Now  comes  the  above  named  defendant,  by    

its  attorney,  and  moves  the  court  now  here  for  an  order  con- 
tinuing the  above  cause  to  the  n^xt  term  of  this  court  for 
trial,  for  the  following  reasons:  (State  them). 

This  motion  is  based  upon  the  files  and  records  in  said 
cause,  and  upon  the  affidavit  of  '.  hereto  attached. 

Dated,  etc. 
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IN  GENERAL 

4408  Motion  defined 

A  motion  is  an  application  made  to  a  court  or  a  judge  for  a 
rule  or  order,  and  consists  in  the  actual  moving  of  the  court  to 
take  definite  action :  it  is  not  the  mere  paper  which  asks  for  such 
action.1 

4409  Dilatory  motions,  practice 

Motions  that  are  of  a  dilatory  character  must  be  made  at  the 
first  possible  opportunity.2 

REQUISITES 

4410  Oral 

A  motion  may  be  viva  voce  and  need  not  be  reduced  to  writ- 
ing and  filed.3 

i  Marengo  v.  Eiehler,  245  111.  47,  3  Reilly   v.   Wilkins,    C7    111.    App. 

4!)    (1910).  lft4,   106    (1896);   Washington  Park 

2  Eeed  v.   Curry,   35  111.  536,  540  Club    v.    Baldwin,   59   111.   App.   61, 

(1864).  65,  66   (1895). 
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FORMS 

4411  Dismissal,  petition 

(Caption) 

To  the  honorable,  the  judges  of  said  court: 

This  petition  of respectfully  asks  the  court  to 

dismiss  the  petition  of   heretofore  filed  in  this 

court  against  him  on  the day  of ,  19.  .,  and 

assigns  the  following  reasons  therefor: 

1.  Because,  by  his  answer  filed  to  said  petition  on , 

19..    (said  answer  being  made  under  oath),  all  the  material 
allegations  of  said  petition  were  denied. 

2.  Because,  under  the  pleadings  in  this  cause,  on  said  peti- 
tion there  is  no  matter  or  cause  in  law  upon  which  issues  to 
a  court  of  law  can  be  granted  by  this  court. 

3.  Because    under   the    pleadings   in   this    cause    the    said 

is  not  indebted  unto  the  estate  of 

of 

4.  Because  there  are  no  matters  properly  in  issue  before 
this  court  and  between  the  parties  set  forth  in  said  petition 
and  answer,  whereon  any  issues  can  be  framed  and  sent  to  a 
court  of  law. 

5.  And  for  other  good  and  sufficient  reasons  to  be  assigned 
at  the  hearing  of  this  motion. 

Wherefore,  your  petitioner  asks  that  the  said  petition  of 

,  hereinbefore  referred  to,  be  dismissed  by  this 

court,  and  that  he  be   allowed  his  reasonable   costs  in  this 
behalf  sustained. 


Attorney  for  petitioner. 


4412  Labor  claim,  petition  for  order  on  sheriff 

(Caption) 

To  the  honorable ,  one  of  the  judges  of  said  court. 

Your  petitioner, ,  respectfully  represents  unto 

your  honor  that  on  the   day  of  ,  19. .,  an 

execution  was  delivered  to in  the  above  entitled 

cause,  and  was  on  the  same  day  levied  upon  the  personal  prop- 
erty of  the  judgment  debtor;  that  she  was  employed  by  the 

defendant,   ,  in  and  about  his  said  business  as  a 

servant  and  general  saleslady;  that  at  the  time  of  the  levy  of 

the  execution  in  favor  of  against  

in  the  above  entitled  cause,  there  was  due  to  your  petitioner 

for  wages  as  a  laborer  and  servant  from  said   

the  sum  of  dollars ;  that  on  the   day  of 

•  •,  19.  .,  she  filed  with  the  said ,  sheriff,  her 

affidavit  of  claim  for  wages,  in  accordance  with  the  statute 
made  and  provided,  which  said  affidavit  more  fully  appears 
in  the  report  made  by  said  sheriff  to  this  court  and  filed  on 
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,  19 . . ,  to  which  said  report,  for  greater  certainty, 

your  petitioner  refers. 

Your  petitioner  further  represents  unto  your  honor,  that 

the  said   ,  plaintiff  in  said  execution,  filed  with 

said  sheriff  its  exceptions  to  the  allowance  of  your  petitioner's 
claim  for  wages,  which  exceptions  more  fully  appear  in  the 

said  report  of  said   ,  sheriff,  filed  herein,  and  to 

which  your  petitioner  refers  for  greater  certainty;  that  after 
the  filing  of  said  exceptions  to  the  allowance  of  your  peti- 
tioner's claim  for  wages,  your  petitioner  proceeded  to  reduce 
her  claim  against  the  said to  judgment,  in  accord- 
ance  with  the   statute  so  made   and  provided;   that   on   the 

day  of ,  19 .  . ,  before ,  a  justice 

of  the  peace  within  and  for  the  county  of and  state 

of  Illinois,  your  petitioner  commenced  a  suit  against  the  said 

to  recover  a  judgment  for  petitioner's  claim  for 

wages  against  said ;  that  the  said , 

sheriff,  was  notified  of  the  pendency  of  said  suit;  that 
,  attorney  for ,  plaintiff  in  the  execu- 
tion against  ,.  was  also  notified  of  the  pendency 

of  the  said  suit ;  that  said  suit  against was  tried 

before  the  said ,  justice  of  the  peace,  on , 

19 . . ,  at  ....   o  'clock,   . .  M. ;  that  appeared  at 

said  trial  on  behalf  of and  asked  leave  to  appear 

in  said  case  and  introduce  testimony  and  examine  and  cross- 
examine  witnesses;  that  he  submitted  himself  to  the  jurisdic- 
tion of  the  said  court  and  asked  to  have  his  rights  adjudi- 
cated there;  that  his  said  attorney  appeared  at  said  trial  and 
examined  and  cross-examined  the  witnesses;  and  that  upon 
hearing  of  all  the  evidence,  your  petitioner  recovered  a  judg- 
ment against  the  defendant,    ,  for  the  sum  of 

dellars  and  costs  of  suit,  for  wages  as  a  laborer 

and  servant,  as  will  more  fully  appear  from  the  transcript  of 
said  judgment,  which  is  herewith  annexed  and  marked  exhibit 
"A,"  and  made  a  part  of  this  petition. 

Your  petitioner   further  represents  that  after  the   recovery 

of  her  said  judgment  against. the  said ,  a  demand 

was  made  upon  the  said  ,  sheriff,  for  the  pay- 
ment to  her  of  said dollars  and  that  the  said 

,  sheriff  refused  to  pay  to  your  petitioner  any 

money  whatever. 

Your  petitioner  therefore  prays  that  this  honorable  court 

enter  an  order  directing  the  said ,  sheriff,  to  pay 

to  your  petitioner  the  said  sum  of   dollars  out  of 

the  fund  now  in  his  hands  under  said  execution  as  a  pre- 
ferred claim,  for  wages  of  a  laborer  and  employee  as  is  by 
the  statute  in  such  case  made  and  provided. 

(Verification)4  

*  Attach    transcript    of   judgment 
as  exhibit. 
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4413  Re-instating  case,  motion  (Mich.) 

(Caption) 

And  now  comes  the  said  plaintiff  by  his  attorney 

and  moves  the  court  now  here  to  re-instate  said  cause,  to 
vacate,  set  aside  and  hold  for  naught  an  order  entered  in 
said  cause  at  the  end  of  the  plaintiff's  case  dismissing  said 
cause  and  thereby  denying  the  said  plaintiff  the  right  to  have 
the  facts  in  said  cause  submitted  to  a  jury,  for  the  following 
among  other  reasons : 

1.  Because  the  court  erred  in  denying  plaintiff's  applica- 
tion to  amend  his  declaration. 

2.  Because  the  court  erred  in  refusing  to  allow  the  said 
plaintiff  to  amend  his  said  declaration  by  setting  forth  and 
charging  an  additional  means  of  alienation. 

3.  Because  the  court  erred  in  finding  and  holding  that  the 
plaintiff  did  not  make  out  a  case  under  the  declaration  and 
in  dismissing  said  plaintiff's  cause  of  action  and  in  entering 
the  order  to  that  effect. 

This  motion  is  based  upon  the   files  and  records  in  said 
cause,  the  stenographer's  minutes,  etc. 
Dated,  etc. 

SERVICE 

4414  Mailing,  affidavit 

(Caption) 

,  being  duly  sworn,  deposes  and  says  that 

on  the   day  of ,  19 . . ,  in  the 

noon,  he  served  true  copies  of  the  annexed  and 

foregoing  motion  (Name  papers  of  which  copies  were  served) 

upon ,  attorney  for  the  (plaintiff)  in  said  entitled 

cause,  by  enclosing  the  same  in  an  envelope  thereafter  securely 
sealed,  and  depositing  said  envelope,  postage  prepaid,  in  the 
post-office  at , ,  addressed,  esquire y 


Subscribed,  etc. 

ORDERS 

4415  Denial,  constructive 

The  entry  of  a  final  judgment  without  disposing  of  a  pending 
motion  amounts  to  a  denial  of  the  motion.5 

'People  v.  Sholem,  244  111.  502, 
505  (1910). 
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4416  Dismissal 

(Caption) 

The  motion  of   filed  on  the    day  of 

,  19. .,  to  dismiss  the  petition  of ,  filed 

in  this  court  on  the   day  of    ,  19..,  having 

been  read  and  considered,  and  argument  of  counsel  for  the 
respective   parties  having  been   heard,   it  is   thereupon,   this 

day  of ,  19.  .,  ordered,  adjudged  and  decreed 

by  the  orphans'  court  of county  that  the  said  peti- 
tion of    be  and  the  same  is  hereby  dismissed. 

It  is  further  ordered  that  the  costs  of  these  proceedings  be 
paid  by  the  petitioner. 

(Three  signatures) 
Judges  of  the  orphans'  court  of  county. 

4417  Dismissal,  appeal 

The  decision  upon  a  motion  to  dismiss  is  interlocutory  and  is 
not  appealable.6 

4418  Re-instating 

(Caption) 
On  the  hearing  of  the  motion  of  plaintiffs  to  vacate  the 

judgment  of ,  19.  .,  dismissing  this  case  for  want  of 

prosecution,   the   defendant,    ,   being  represented 

in  open  court  by ,  his  attorney,  and  the  defend- 
ant   and  the  defendant ,  each  being 

represented  by  ,  their  attorney ;  after  the  read- 
ing of  the  affidavits  presented  in  support  of  said  motion,  the 
rules  and  orders  of  this  court  and  the  notices  of  this  motion 
and  proofs  of  service  thereof,  and  after  argument  of  counsel, 
the  court  being  fully  advised  in  the  premises,  doth  find  that 
due  notice  of  this  motion  has  been  given  to  all  the  defendants 
herein,  that  this  motion,  duly  filed  in  writing,  was  made  in 
open  court  and  entered  of  record  herein  within  the  time 
allowed  by  law  and  the  rules  and  orders  of  this  court  to 
vacate  said  judgment  and  re-instate  this  case,  and  that  said 
motion  was  duly  continued  from  term  to  term  until  the  pres- 
ent term,  that  this  court  has  jurisdiction  of  the  subject  matter 

of  this  case  and  of  the  defendants, and , 

and  that  good  cause  is  shown  why  said  judgment  of , 

19..,  should  be  vacated  and  this  case  be  re-instated;  where- 
fore, it  is  ordered  and  adjudged  that  the  judgment  entered 
herein ,  19 . . ,  dismissing  this  case  for  want  of  prose- 
cution at  plaintiff's  costs,  be  set  aside,  vacated  and  held  for 

e  Chicago  Terminal  Transfer  E. 
Co.  v.  Preucil,  236  111.  491,  494 
(1908). 
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naught,  and  that  this  case  be  re-instated  on  the  docket  of  this 

court  and  on  the  several  calendars  thereof  as  of   , 

19 . .  ;  to  all  of  which    and    duly 

except. 

Enter 

Judge. 

EXCEPTIONS 

4419  Practice 

A  motion  and  the  court's  action  thereon  must  be  preserved  by 
a  bill  of  exceptions  and  not  by  the  clerk's  recital  in  the  record.7 
In  Illinois  the  reasons  given  in  support  of  a  motion,  if  sought 
to  be  relied  upon  appeal  or  writ  of  error,  must  be  made  a  part 
of  the  record.8 

A  bill  of  exceptions  upon  the  rulings  of  the  court  must  be  taken 
at  the  time  the  ruling  is  excepted  to,  or  within  such  time  as  the 
court  at  that  term  should  grant  for  the  purpose ;  9  and  the  excep- 
tion to  the  decision  of  the  trial  court  must  affirmatively  appear  to 
have  been  taken  at  the  time  the  ruling  was  made.10 


7  McDonald  v.  People,  222  111.  325, 
329  (1906);  Gaddy  v.  McCleave,  59 
111.  182,  183  (1871);  Selby  v. 
Hutchison,  4  Gilm.  319,  326  (1847)  ; 
Alward  v.  Harper,  253  111.  294,  295 
(1912);  Scott  (Town)  v.  Artman, 
237  111.  394,  400  (1908). 


s  Vanlandingham  v.  Fellows,  1 
Scam.  233,  234   (1835). 

9  Finch  &  Co.  v.  Zenith  Furnace 
Co.,  245  111.  586,  590  (1910). 

ioDickhut  v.  Durrell,  11  111.  72, 
84  (1849). 
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IN  GENERAL 

4420  Stipulation,  nature  and  scope 

A  stipulation  concerning  a  pending  cause  in  court  is  an  obliga- 
tion unlike  ordinary  contracts  between  parties  who  are  not  in 
court ;  no  consideration  is  necessary  to  its  validity ;  no  mutuality 
is  required ;  and  it  may  bind  those  who  are  incapable  of  binding 
themselves  out  of  court.  Courts  favor  stipulations  which  sim- 
plify, shorten  or  settle  litigation  and  save  costs  to  parties ;  and 
when  called  upon  in  any  appropriate  manner,  will  compel  parties 
to  observe  their  stipulations,  unless  they  are  illegal  or  contrary  to 
public  policy.  During  the  pendency  of  the  litigation,  valid  stipu- 
lations made  with  reference  thereto,  will  be  enforced  in  a  sum- 
mary manner.  The  power  to  thus  enforce  stipulations  ceases 
with  the  determination  of  the  jurisdiction  over  the  cause  and  the 
parties.1 

i  People  v.  Spring  Lake  Drainage 
District,  253  111.  479,  492,  493 
(1912). 
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4421  Attorney's  authority 

An  attorney  by  virtue  of  his  authority  to  bring  suit,  has  power 
to  bind  his  client  by  all  acts  that  are  necessary  or  that  are  inci- 
dental to  the  prosecution  or  the  management  of  the  suit,  which 
affect  the  remedy  alone,  and  not  the  cause  of  action ;  such  as  the 
making  of  stipulations  for  amendment  of  the  pleadings  and  the 
allowance  of  defenses  to  be  set  up  to  avoid  a  multiplicity  of 
actions.2 

Attorneys  of  record  may  by  their  stipulation  limit  the  issues 
in  a  cause ;  and  when  the  issues  are  so  restricted  the  action  of  the 
attorneys  is  binding  upon  the  parties  to  the  suit.3 

4422  Attorney  general's  power 

The  attorney  general  has  power  to  enter  into  stipulation  for 
the  disposition  of  state  causes  brought  by  or  against  the  state.4 

4423  Estoppel 

Great  care  should  be  used  in  drawing  stipulations,  as  important 
rights  or  remedies  may  be  lost  through  them  upon  the  doctrine  of 
estoppel.5 

STIPULATIONS 

4424  Ad  damnum 

Insufficiency  of  the  ad  damnum  may  be  waived  by  stipulation 
of  the  parties.6 

4425  Agreed  statement  of  facts,  scope 

An  agreement  or  stipulation  as  to  the  facts  of  a  case  is  inad- 
missible in  a  subsequent  trial  of  the  same  case,  over  the  objection 
of  either  party.7 

4426  Agreed  statement  of  facts,  stipulation 

(Caption) 

It  is  mutually  stipulated  and  agreed  by  the  plaintiff  and 
the  defendant  that  the  following  facts  are  admitted  as  true 

2  Brown  v.  Spiegel,  156  Mich.  138,  5  Grant  Park  v.  Trah,  218  111.  516, 
141    (1909).  520   (1905). 

3  Franks  v.  Matson,  211  Til.  338,  6  Conway  v.  Chicago,  237  111.  128, 
345   (1904).  139   (1908"). 

4  People  v.  Spring  Lake  Drainage  7  Alton  v.  Foster,  207  111.  150,  158 
District,  253  111.  479,  504  (1912).  (1904). 
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and  need  not  be  proved;  that  this  cause  should  be  submitted 
thereon,  together  with  the  pleadings  herein;  and  that  the 
court  shall,  in  connection  therewith,  consider  so  much  of  the 

record  and  proceedings  in  the  district  causes  ,  of 

this  court  as  may  be  offered  by  respective  counsel,  together 
with  the  laws  applicable  to  this  case  and  said  district  causes. 

1.  On  (Give  statement  of  all  of  the  facts  in  chronological 
order  and  numerically). 

That  plaintiff  and  defendant  respectively  reserve  the  right 
to  except  to  the  verdict  or  the  judgment  to  be  entered  herein 
and  the  right  to  appeal  from  said  judgment  or  verdict. 

Dated,  etc. 


Attorney  for  plaintiff. 
Attorney  for  defendant. 

(Illinois) 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto  that  the  facts  upon  which  the  said  action  is  based 
are  as  follows: 

That   was  at  the  time  a  corporation  created 

by  and  existing  under  the  laws  of  the  state  of 

That  on  the day  of ,  19. .,  the  plaintiff  was 

engaged  in  the  manufacture  and  sale  of  soap  with  a  large 
mail  order  business  by  and  through  which  it  disposed  of  its 
product. 

That  on  the  day  and  year  last  aforesaid,  the  plaintiff  was 
possessed  of  a  large  quantity  of  goods,  merchandise,  supplies 

and  property  of  the  value  of dollars,  said  property 

being  in  the  building  known  as  the  rear  of ,  within 

the  territorial  limits  of  the  city  of 

That  on  the  day  and  year  aforesaid,  at  the  place  aforesaid, 
more  than  twelve  persons,  to  wit,  twenty-five  persons,  did 
riotously,  tumultuously,  wrongfully  and  unlawfully  assemble 
together  with  the  common  intent  mutually  to  assist  each  other 
against  anyone  who  might  offer  resistance  to  their  designs, 
and  did  unlawfully  enter  upon  said  premises  and  commit  dam- 
age to  all  of  said  plaintiff's  property,  and  did  wholly  destroy 
the  said  property  of  plaintiff  and  render  said  property  of  no 
value  whatsoever. 

That  said  injury,  destruction  and  damage  was  not  occa- 
sioned or  in  any  way  aided,  sanctioned  or  permitted  by  any 
carelessness,  negligence  or  wrongful  act  on  the  part  of  said 
plaintiff  or  its  agents,  or  through  any  negligence  on  the  part 
of  said  plaintiff  or  its  agents  to  use  reasonable  diligence  to 
prevent  said  injury  and  destruction. 

Further  that  said  plaintiff  did  within  thirty  days  next  after 
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the  time  of  said  injury  and  destruction  of  said  property,  to 

wit,  on  the day  of ,19.  ,,  give  due  notice  to 

said  defendant  of  said  injury  and  destruction,  and  did  demand 
of  said  defendant  three-fourths  of  the  amount  of  damages  sus- 
tained by  said  plaintiff  by  reason  of  such  injury  and  destruc- 
tion, to  wit,  the  sum  of   dollars. 

That  this  suit  was  filed  pursuant  to  said  notice  and  withm 
one  year  from  the day  of  ..........  19.  •• 

By  reason  of  which  said  wrong  and  neglect,  said  plaintitt 
has  suffered  damage  and  claims  judgment  against  the  city  of 
for  the  sum  of dollars. 

Dated,  etc. 

(Maryland) 

(Caption)  . 

1.  (State  all  of  the  facts  agreed  upon  in  chronological  and 
numerical  paragraphs) 

In  conclusion  it  is  further  agreed  between  the  parties  to 
the  above  entitled  cause: 

(a)  That  all  errors  in  pleading  be  and  they  are  .hereby 

waived.  ,111 

(b)  That  the  above  agreed  statement  of  facts  shall  be 
taken  to  have  the  same  effect  and  to  be  considered  exactly 
as  if  the  statements  therein  contained  have  been  testified  to 
in  this  case  at  the  trial  thereof  by  competent  witnesses  duly 
sworn,  with  the  privilege  to  any  of  the  parties  here  to  except 
to  the  admissibility  of  any  of  the  statements  of  fact  on  the 
ground  of  irrelevancy  or  immateriality  thereof,  but  on  no 
other  ground  whatsoever,  said  exception  to  be  made  either  by 
objection  at  the  time  the  part  of  said  agreed  statement  of 
facts  to  be  excepted  to  is  about  to  be  read,  or  by  motion  in 
writing  to  strike  out  said  part  or  parts  of  said  agreed  state- 
ment of  facts  excepted  to,  said  motion  to  be  made  before  the 
prayers  (instructions)  to  be  offered  are  presented  to  the  court, 
or  by  a  prayer  or  prayers  requesting  that  the  judge  declare 
that  as  a  matter  of  law  that  part  or  parts  of  said  agreed 
statement  of  facts  objected  to  are  irrelevant  and  immaterial. 

(c)  That  a  jury  trial  prayed  in  these  cases  be  and  the 
same  is  hereby  waived  and  withdrawn,  and  that  the  judge 

of  the   court  of   shall  try  the  above 

entitled  cases  sitting  as  both  judge  and  jury,  with  the  right 
to  the  said  judge  sitting  as  a  jury  to  draw  all  the  inferences 
from  the  above  agreed  statement  of  facts  and  from  any  evi- 
dence offered  in  pursuance  of  this  agreement  that  a  jury 
would  be  entitled  to  draw,  and  in  all  other  respects  to  exer- 
cise the  powers  and  to  perform  the  duties  and  functions  of 
a  jury. 

(d)  That  either  party  may  appeal  from  the  judgment  to 
be  rendered  in  the  above  entitled  cases,  or  either  of  them,  to 
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the  court  of  appeals  of ,  in  like  manner  and  subject 

to  the  same  rules  of  practice  and  statutory  provisions  as  gov- 
ern and  regulate  appeals  from   court  of   

in  cases  tried  by  a  judge  and  jury  therein. 

In   witness  whereof   the   counsel   of  the   respective   parties 

have  hereunto  signed  their  names  this day  of , 

19... 

(Signatures  of  counsel) 

4427  Consent  judgment  and  satisfaction 

(Caption) 
It   is   hereby   stipulated   and   agreed   by   and  between    the 

plaintiff   ,  and  her  attorney,  and  the  defendant 

,  that  a  jury  shall  be  waived  in  the  above  entitled 

cause  and  that  said  cause  shall  be  submitted  to  the   court; 
that  the  court  shall  enter  a  finding  and  judgment  in  favor 

of  plaintiff  for  the  sum  of   dollars ;  and  that  said 

finding  and  judgment  shall  be  satisfied  in  open  court. 

Plaintiff. 

(Company) 

Defendant. 
By  ,  attorney. 

4428  Dismissal  of  suit,  discretion 

It  is  a  court's  duty  to  enforce  the  agreement  of  the  parties  to 
dismiss  a  civil  suit.8 

4429  Dismissal  of  suit,  stipulation 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties to  the  above  entitled  cause  that  the  said  suit  may  be  dis- 
missed without  costs  to  either  party,  the  matters  and  things 
in  controversy  having  this  day  been  settled  and  paid  in  full. 

(Signatures  of  counsel) 

4430  Jury  trying  several  cases,  stipulation 

(Caption) 

It  is  hereby  stipulated  by  the  above  plaintiffs  by  their 
attorney  and  by  the  above  defendant  by  his  attorney  that  the 
issues  in  these  cases  may  be  tried  by  one  and  the  same  jury 
and  several  verdicts  rendered  for  each  case. 

sToupin  v.   Gargnier,   12   111.   79 
(1850). 
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4431  Jury  waiver,  scope 

A  jury  waiver  is  limited  to  a  single  trial  without  a  jury  and 
does  not  waive  any  subsequent  right  to  a  jury  trial  in  the  same 
case.9 

4432  Jury  waiver,  stipulation  (D.  C.) 

(Caption) 

It  is  hereby  agreed  by  the  parties  to  this  suit  that  the  issues 
of  fact  may  be  tried  and  determined  by  the  court  without  the 
intervention  of  a  jury,  and  a  jury  in  said  trial  is  hereby 
waived,  according  to  the  terms  and  provisions  of  sections  70 
and  71  of  the  Code  of  the  District  of  Columbia. 

(Illinois) 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  by  their  respective  attorneys,  that  the  above  en- 
titled cause  be  submitted  to  the  court  without  a  jury  for  an 
immediate  hearing  and  finding  upon  the  pleadings  and  upon 
the  admissions  of  fact  made  by  the  attorney  for  said  defend- 
ant in  open  court  this  day. 

4433  Passing  case  and  submitting  it  to  court  for  trial 

(Caption) 

It  is  hereby  stipulated  by  and  between  the  parties  to  the 
above  entitled  cause,  by  their  respective  attorneys,  that  said 
cause  may  be  submitted  to  the  court  for  trial  without  a  jury 

and  passed  upon  the  trial  call  to  be  taken  up  on days 

notice. 

Dated,  etc. 

4434  Pleading,  extending  time 

(Caption) 

It  is  hereby  stipulated  by  and  between  the  parties  hereto 
and  their  respective  attorneys  that  the  time  for  pleading  in 
behalf  of  (defendant)  in  the  above  entitled  cause  be,  and  the 
same  is  hereby  extended  until  said  plaintiff  shall  cause  to  be 
filed  his  amended  declaration,  notice  of  same  to  be  given  to 
said  defendant's  attorney. 

Dated,  etc. 

aRigdon   v.    More,    242    [11.    256, 
258   (1909). 
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4435  Pleading,  waiving 

(Caption) 

Defendant  having  appeared  and  filed  his  plea  to  the  infor- 
mation herein,  it  is  now  stipulated  and  agreed  between  the 
parties  to  this  cause  that  without  any  further  pleading  by 
either  party  hereto,  upon  the  trial  of  this  cause,  the  defend- 
ant may  prove  any  facts  or  raise  any  questions  of  law,  not 
inconsistent,  however,  with  his  said  plea  (and  any  amend- 
ment thereof  made  by  leave  of  court),  in  justification  of  his 
exercise  of  the  license  or  privilege  in  question  and  of  his  right 
to  do  so  which  he  might  prove  under  any  plea  or  rejoinder 
properly  framed;  and  the  people  may  prove  any  facts  or  raise 
any  questions  of  law  in  rebuttal  or  opposition  thereto  which 
they  might  prove  under  a  proper  replication. 

4436  Re-instating  case 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  by  their  respective  counsel,  that  the  judgment  for 

costs  heretofore  entered  herein  on,  to  wit,  the   day  of 

,  19.  .,  for  want  of  prosecution,  be  vacated,  the  order 

of  dismissal  set  aside  and  the  cause  re-instated  and  continued. 


(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
attorneys  for  the  plaintiff  and  the  defendant  that  the  motion 
to  re-instate  the  above  case  on  the  trial  call  shall  be  passed 
one  week  to  be  taken  up  without  further  notice,  and  that 
any  order  entered  on  said  date  may  be  entered  nunc  pro  tunc 
as  of  this  date. 

It  is  further  stipulated  and  agreed  between  said  parties 
that  the  said  defendant  shall  have  leave  to  file  counter-affi- 
davits until  the day  of ,  19. .. 

Dated,  etc. 

4437  Restoration  of  files 

(Caption) 

Whereas,  certain  files  in  the  above  entitled  cause  have  been 
mislaid  or  lost,  to  wit:  (Enumerate  documents  with  dates  of 
filing)  ;  and 

Whereas,  it  becomes  necessary  to  substitute  copies  of  the 
lost  files,  in  lieu  of  the  originals ; 

Now,  therefore,  it  is  stipulated  by  the  parties  hereto  th^t 
the  copies  of  said  files  hereto  annexed  and  made  a  part  of 
this   stipulation,   and   marked   "A,"   "B,"   etc.,   respectively, 
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are  true  and  correct  copies  of  the  originals,  and  that  the  same 
be  filed  in  lieu  of  such  originals;  and  that  an  order  of  this 
court  be  entered  restoring  the  lost  files,  and  to  that  end  that 
the  copies  hereto  attached  and  referred  to  above,  shall  be  and 
are  filed  in  lieu  of  such  originals  and  to  restore  and  complete 
the  record  and  files  herein. 
Dated,  etc.10 


4438  Trial  in  vacation 

(Caption)  ,       ,, 

It  is  hereby  agreed  by  and  between  the  attorneys  tor  the 
plaintiff  and  the  defendant  that  the  above  styled  case  may  be 

tried  before ,  judge  at ,  Mississippi,  on  .        . 

the   day  of   ,  19  •  •  5  and  it  is  hereby  further 

agreed  and  understood  that  all  irregularities  and  formalities 
be  and  the  same  are  hereby  waived,  and  that  any  judgment 
rendered  at  the  time  and  place  named  shall  have  the  force 
and  effect  as  though  rendered  at  a  regular  term  of  the  circuit 

court  of  the   county,  Mississippi ;  and  it  is  hereby 

expressly  agreed  that  all  parties  have  a  right  of  appeal. 
Witness  our  signatures  this,  etc. 


io  An  affidavit,  in  substantially 
the  following  form,  should  accom- 
pany a  pleading  or  other  instrument 
which  is  filed  in  place  of  the  one 
that  has  been  destroyed  or  lost  and 
that  is  sought  to  be  restored: 

State   of   Illinois,  1  gg 

county.  ) ' 

of  said  county 

and  state  being  first  duly  sworn  says 
that  the  foregoing  (affidavit)  of  .  .  . 

is  a  substantial  copy,  as 

he  verily  believes,  of  the   (affidavit) 
read  and  filed  by  him  in  open  court 

in  said  cause  on  the    day 

0f    ,    19..,   which    is 

now  lost  from  the  files  of  said  cause. 


same  as  upon  the  original  docu- 
ment, including  the  file-mark,  with 
the  additional  notation  after  the 
original  file-mark,  substantially  as 
follows : 

Copy 

No 

court  of    

county. 


Filed   Oct.   31,    1881. 

,    Clerk. 

Filed  March  11,   1882. 
mine  pro  tunc  as  of  Oct.  31st,  1881. 
Clerk. 


Subscribed,  etc. 

The    endorsement    should    be    the 


Attorney  for 
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IN  GENERAL 

4439  Competency,  deceased  person's  transactions 

Conversations  or  transactions  with  an  agent  who  has  died  are 
incompetent  and  inadmissible,  except  when  the  particular  con- 
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versation  or  transaction  is  offered  and  received  in  evidence  on 
behalf  of  the  adverse  party.1 

4440  Competency,  hearsay 

Hearsay  evidence  is  inadmissible ;  and  if  admitted,  it  is  of  no 
value  or  effect.2 

4441  Presumptions,  conclusive,  test 

A  presumption  which  may  be  destroyed  by  evidence  of  fraud, 
false  testimony  or  other  unfair  or  unlawful  means  is  not  con- 
clusive.3 

4442  Presumptions;  continuity,  unsound  mind 

Unsoundness  of  mind  once  shown  to  exist  may  be  presumed  to 
continue,  but  this  presumption  is  not  conclusive.4 

SUBPOENA 

4443  Affidavit  for  subpoena  d.  t. 

(Caption) 

,  being  duly  sworn,  says  that  he  is  the  defend- 
ant in  the  foregoing  styled  action  and  that  the  city  of , 

the  plaintiff  in  said  action  is  a  municipal  corporation ;  that 

is  the  auditor  of  the  said  city  of and 

is  the  legal  custodian  of  the  books,  papers  and  records  of  the 
board  of  supervisors  of  said  city;  that  the  records  made  by 
said  board  of  supervisors  touching  and  concerning  the  estab- 
lishing, making,  etc.,  of  streets,  alleys,  sidewalks  in  said  city, 
are  important  for  him  to  have  in  the  trial  of  said  action  and 
that  said  records  are  in  the  possession   of  the  said   city  of 


Taken,  subscribed,  etc. 

4444  Motion  for  subpoena  d.  t. 

(Caption) 

Comes  now  the  plaintiff,  by  her  attorney, ,  and 

moves  the  court  to  grant  an  order  requiring  defendant  to  pro- 
duce on  the  trial  certain  documents  in  his  possession  or  power 
and  containing  evidence  pertinent  to  the  issue  in  the  above 
entitled  cause,  said  document  being  as  follows: 

i  Doggett  v.  Greene,  254  111.   134,  3  McElroy   v.   Catholic   Press   Co., 

138,    139    (1912);    See.    4,    Hurd's  254  111.  290,  294   (1912). 

Stat,  1911,  p.  1157.  4  in  re  Weedman's  Estate,  254  111. 

allately    v.    Kiser,    253    111.    288,  504,  507    (1912). 
293    (1912). 
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1.     Letter  of  (Describe  in  general  way  and  sufficiently  to 
identify  same). 


Attorney  for  plaintiff.5 


4445  Praecipe 

(Caption) 

To  the  clerk,  etc. 

You  will  please  issue  subpoenas  ad  testificandum  to  the  wit- 
nesses named  below  to  testify  in  behalf  of  the   (defendant) 

in  the  above  suit,  making  them  returnable   

o'clock  in  the    noon   ,  being  the  first  day  of 

the   term  of  said  court,  viz. :   (State  names  of  wit- 
nesses). 


Attorney  for  defendant. 


4446  Order,  requisites 

The  order  for  the  production  of  books  and  papers  must  be  lim- 
ited to  the  accounts  and  business  which  is  pertinent  to  the  issues 
in  the  case.6 


4447  Subpoenas  (D.  C.) 

(Caption) 

The  president  of  the  United  States  to ,  greeting : 

You  are  hereby  commanded  to  appear  as  witness  for  the 

before    ,  examiner,  at    ,  on 

the day  of ,  19.  .,  at o'clock  . .  M.,  and 

bring  with  you   and  not  depart  without  leave. 

Witness,  the  honorable    ,  chief  justice  of  said 

court,  this day  of ,  19 . . . 

,  Clerk. 

By ,  Assistant  clerk. 
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e  Walter   Cabinet    Co.    v.    Russell, 


250  111.  416,  419,  420   (1911);  Sec. 
9,  c.  51,  Rev.  Stat.  (111.). 
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(Florida) 

State  of  Florida,  to   all  and  singular  the  sheriffs  of  the 
state  of  Florida,  greeting: 

We  command  you  to  summon . .,  i±  he  be  iound 

within  your  county,  to  appear  before  the  judge  of  our  circuit 

court  for  the  county  of , •  •  •  •   judicial  circuit 

of  the  state  aforesaid,  at  the  court  house  m at  .... 

o'clock   ..    M.,  on   ,  the    ......   day  of    , 

19. .,  to  testify  and  the  truth  to  say  on  behali  ot 

in  a  certain  matter  of  controversy  between 

plaintiff,  and   ,  defendant,  and  this  you  shall  m 

no  wise  omit.  .       . 

"Witness  ,  clerk  of  our  said  circuit  court,  this 

day  of'.* ,19... 

,  Clerk. 

(Illinois) 

State  of  Illinois,  1  ss . 

county.) 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting:  . 

We  command  you  that  you  summon  ,  it 

shall  be  found  in  your  county,  personally  to  be  and  appear 

before  the  circuit  court  of  said  county,  on  the  day  of 

,  19. .,  at o'clock  . .  M.,  (before  judge ) 

at  the  court  house,  in ,  in  said  county,  to  testify  and 

the  truth  to  speak  in  a  certain  case  now  pending  and  unde- 
termined in  said  court,  wherein    ,  plaintiff,  and 

,  defendant,  on  the  part  of  the  said , 

and  this  he  shall  in  no  wise  omit  under  the  penalty  of  the 
law ;  and  have  you  then  and  there  this  writ. 

Witness,  etc. 

(Seal) 
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Duces  tecum 
State  of  Illinois,  }ss. 

County    of    ] 

The  people  of  the  State  of  Illinois,  to  the  sheriff  of  said 
county,   greeting: 

We  command  you  to  summon   if  he  shall  be 

found  in  your  county,  personally  to  be  and  appear  before  the 
circuit  court  of  said  county,  at  the  court  house,  in  the  city  of 

,  on  the day  of ,  19 . . ,  at 

M.,  and  to  bring  with   and  produce  at  the  time 

and  place  aforesaid,  to  be  used  as  evidence,  certain 

instrument  of  writing,  purporting  to  be    ,  then 

and  there  to  testify,  and  the  truth  to  speak,  concerning  all 
and  singular  those  things  of  which  he  may  have  knowledge, 
or  the  said  instrument  of  writing  doth  import  of,  and  con- 
cerning a  certain  suit  now  pending  and  undetermined  in  the 

said    court,    wherein    ,    plaintiff.., 

and ,  defendant.  .,  in  the  plea  of 

on  the  part  of  the  said And  this  he  shall  in 

no  wise  omit,  under  penalty  of  what  the  law  directs ;  and  have 
you  then  and  there  this  writ,  with  an  endorsement  thereon  in 
what  manner  you  shall  have  executed  the  same. 

Witness,  etc. 


(Seal) 


(Michigan) 


State  of  Michigan,  } 

The  circuit  court  for  the  county  of  \ 

In  the   name   of  the   people   of  the  state   of  Michigan,   to 


You  are  commanded  that,  laying  aside  all  and  singular 
your  business  and  excuses,  you  be  and  appear  before  the  cir- 
cuit court  for  the  county  of  ,  at  the  court  room 

in  the  city  of    ,  in  said  county,  on  the    

day  of ,  19. .,  at o'clock  . .  M.,  then  and  there 

to  give  evidence  in  the  case  to  be  tried  between , 

plaintiff, . . ,   and    ,   defendant . . ,   on  the   part   of 

;  hereof  fail  not,   on  pain  of  the  penalty  that 

will  fall  thereon. 

Witness,  the  honorable   ,  circuit  judge  at  the 

city  of    ,   on  the    day  of    

in  the  year  nineteen  hundred  and  

,  Clerk. 
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(Mississippi) 


>SS: 


State  of  Mississippi, 

county,  . .  district. 

To  the  sheriff  of  county,  greeting : 

We  command  you  to  summon  to  be  and 

personally  appear  before  the   judge   of  our  circuit  court  of 

county,  at  the  court  house  thereof,  in  the  city 

of   ,  on  the    day  of   . . ,  19 . . ,  to 

give  evidence  in  a  certain  case  in  said  court  pending,  wherein 

is  plaintiff  and    ,   defendant   on 

the  part  of  Herein   shall  not  fail 

under  the  penalty  in  such  case  made  and  provided;  and  have 
then  and  there  this  writ. 

Witness  my  hand  and  seal  of  said  court,  this  the    

day  of  ,  19 . . . 

Clerk. 


,  D.  C. 


(West  Virginia) 

State  of  West  Virginia,  to  the  sheriff  of county, 

greeting : 

We  command  you  to  summon ,  auditor  of  the 

city  of ,  if  he  found  in  your  bailiwick  to  appear 

before  the  judge  of  the  circuit  court  of county, 

at  the  court  house  thereof  on  the day  of ,  19 .  . , 

at  ....  o'clock,  .  .  M.,  to  testify  and  the  truth  to  say  on  behalf 
of ,  ads.  city  of ,  a  municipal  cor- 
poration, and  produce  before  said  court  at  said  time  and  place 
the  books,  and.  records  made  by  the  board  of  supervisors  of 
said  city  touching  and  concerning  the  establishing,  making, 
etc.,  of  streets,  alleys  and  sidewalks  in  said  city  since  the  cre- 
ation of  said  board  of  supervisors.     And  this  he  shall  in  no 

wise  omit  under  the  penalty  of  $ ;  and  have  then  there 

this  writ. 

Witness,    ,  clerk  of  said  court,  at  the  court 
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house  of  said  county,  on  the day  of ,  19. .,  in 

the  ....  year  of  the  state. 

,  Clerk. 

DEPOSITION 

4448  District  of  Columbia,  motion  and  order 

(Caption) 
Now  comes  the  plaintiff  by  his  attorney  and  moves  the  court 

to  issue  a  commission  to   ,  a  notary  public  in 

,  to  take  the  deposition  of  one and 

one    on  the  accompanying  direct  and  cross-in- 
terrogatories to  be  used  at  the  trial  of  the  above  cause. 


Attorney  for 


Service  of  a  copy  of  the  above  motion  and  of  the  interroga- 
tories filed  therewith  acknowledged  this day  of 

Attorney  for 

Let  the  within  asked  for  commission  issue. 

Justice. 
4449  Illinois,  affidavit 

(Caption) 

,  after  being  first  duly  sworn  deposes  and  says 

that  he  is  the  plaintiff  in  the  above  entitled  cause,  now  pend- 
ing and  undetermined  in  the   court  of  

county,    ;  that    ,    ,  and 

,  of   ,   county,    , 

who  are  material  witnesses  for  the  plaintiff  in  the  above  en- 
titled cause,  reside  in  a  different  county  from  that  in  which 

said  court  is  held  and  said  suit  is  pendng,  to  wit,  in 

county, ,  and  are  about  to  depart  from  this  state ; 

and  that  this  affiant  desires  the  depositions  of  the  said , 

f   and    ,   to  be   read  in  evidence   on  the 

trial  of  the  above  entitled  cause. 


Subscribed   and   sworn   to  before   me   this    day   of 

,  19... 


Notary  Public. 
4450  Illinois,   notice 

(Caption) 

To    , 

Attorneys  for,  etc. 

Please  take  notice  that  on the  ....  day  of , 

19..,  at  the  office  of   room,    building, 
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,   I   shall,   before    ,   a 

notary 'public  appointed  by  the  supreme  court  therefor,  pro- 
ceed to  take  the  testimony  of  and  other  wit- 
nesses in  the  foregoing  matter  upon  the  written  interroga- 
tories hereto  annexed.  . 

That  the  taking  of  the  depositions  upon  said  interroga- 
tories will  begin  at  ....  o'clock  M.,  on  said  day  and 
will  continue  from  said  time  and  from  day  to  day  thereafter 
until  the  same  shall  have  been  fully  completed 

You  are  further  notified  that  I  shall  retain  the  said  inter- 
rogatories in  my  office,  room   ,  street  ••••••••>  unt" 

the    day  of   ,  19..,  at   ....   o'clock   ....    M 

where  and  when  you  are  at  liberty  to  attach  thereto  such 
cross-interrogatories,  or  other  interrogatories,  as  you  may 
deem  proper. 

Received  copy,  etc. 

Oral  interrogatories 

(Caption) 

To   

Take  notice  that  on  the   day  of   ,  19..,  at 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  the  undersigned  will  sue  out  of  the  office  of 
the  clerk  of  said  court  a  dedimus  potestatem  or  commission 

under  the  seal  of  said  court,  directed  to    of 

in  the  county  of    and  state  of 

\\ or  to  any  judge,  master  in  chancery,  notary 

public,  or  justice  of  the  peace  of  the  county  last  named,  to 

take    deposition . .    of    upon    interrogatories   to 

be  propounded  to  said  witness..,  orally,  to  be  read  in  evi- 
dence on  the  part.,    of  the  said    on  the  trial 

of  the  above  entitled  cause. 

Further,  take  notice  that  said  deposition.,    will  be  taken 

at  the  office  of  No street,  in  the 

of  aforesaid ;  and  the  examina- 
tion of  said  witness. .  under  said  commission  will  be  begun  on 
the day  of ,  19. .,  and  will  con- 
tinue from  day  to  day  until  completed;  at  which  time  and 
place  you  may  appear  and  cross-examine,  if  you  see  fit. 

Dated,  etc. 


Attorney  for 


4451  Illinois,  dedimus 

(Caption) 

The  people  of  the  state  of  Illinois,  to  ,  notary- 
public,   of    ,    ,   or  any   other  notary 
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public  in  ,  ,  iu  case  of  failure,  ina- 
bility or  refusal  of  said  to  act. 

Whereas,  it  has  been  represented  to  us  that    

and  other  witnesses  are  material  witnesses  in  a  certain  cause 
now  depending  in  our  court  of  the  state  of  Illi- 
nois aforesaid  between of  the  state  of  Illinois 

(plaintiff  or  relator)  and (defendant  or  respond- 
ent), and  that  the  said  witnesses  reside  at   in  the 

state  of ,  without  the  said  state  of  Illinois,  and  that 

their  personal  attendance  can  not  be  procured  at  the  hearing 
of  the  said  cause; 

Now,  know  ye,  that  we,  in  confidence  of  your  prudence  and 
fidelity,  have  appointed  you,  or  some  other  notary  public  in 
and  for  said  city  of and  state  aforesaid,  as  com- 
missioner to  examine  the  said  witnesses;  and  do  therefore 
authorize  and  require  you  to  cause  the  said  witnesses  to  come 
before  you  at  such  time  and  place  as  you  may  therefor  des- 
ignate and  appoint,  and  diligently  to  examine  the  said  wit- 
nesses, on  the  oath  or  affirmation  of  said  witnesses,  by  you 
first  duly  in  that  behalf  administered,  and  faithfully  to  take 
the  deposition  of  the  said  witnesses  upon  all  interrogatories 
inclosed  with  or  attached  to  these  presents  (or  to  be  orally 
propounded  to  said  witnesses),  both  on  the  part  of  the  said 
(plaintiff  or  relator)  and  the  said  (defendant  or  respondent) 
and  none  others ;  and  the  same,  when  thus  taken,  together 
with  this  commission  and  the  said  interrogatories,  to  certify 

to  our  said    court  of  the  state  of  Illinois,  with 

the  least  possible   delay. 

Witness,  etc.   (Clerk) 

(Seal) 

4452  Maryland,  petition 

(Caption) 
Petitioner  respectfully  shows  to   the   court  that  it  is  the 

defendant  in  the  above  entitled  cause ;  that   is 

a  material  witness,  whose  testimony  defendant  desires  to  take 
before  the  commissioner  of  this  court  appointed  to  take  depo- 
sitions,   because,    as   petitioner   is   informed   said    

intends  to  leave  the  jurisdiction  of  this  court  about , 

19.  .,  to  reside  thereafter  in ;  that  there  are  no  rules 

of  this  court  to  govern  in  the  taking  of  testimony  before  such 
commissioner;  and  therefore  petitioner  prays  that  the  court 
will  prescribe  what  notice,  if  any,  shall  be  given  the  plain- 
tiff of  the  taking  of  the  deposition  of  said    ,  and 

by  whom  to  be  given,  and  the  manner  in  which  the  said  depo- 
sition shall  be  taken. 

By':::::::::::::::::::: 

,    Attorney. 
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4453  Maryland,  order 

(Caption)  .  . 

Upon  consideration  of  the  petition  of  the  defendant  herein 
it  is  this day  of ,  19. .,  ordered  that  the  deposi- 
tion 0f be  taken  before  the  commissioner  of  this 

court  appointed  to  take  the  depositions  of  witnesses,  after 
such  commissioner  shall  have  given  not  less  than  ten  days' 
notice  of  the  time  and  place  of  taking  the  said  deposition  to 
the  plaintiff  or  to  his  counsel  of  record ;  that  the  said  witness 
shall  be  duly  sworn  by  the  commissioner  before  he  shall  be 
called  upon  to  testify;  that  the  testimony  of  the  said  wit- 
ness shall  be  reduced  to  writing  and  by  him  subscribed  in  the 
presence  of  the  commissioner,  who  shall  return  the  same  into 
this  court,  duly  certified  by  him  as  having  been  taken  in  ac- 
cordance with  this  order. 

Judge. 

4454  Maryland,  appointment 

(Caption) 

Ordered  this day  of ,  19.  .,  that 

be,  and  he  hereby  is  appointed  commissioner  to  take  deposi- 
tions of  witnesses  on  such  notice  to  the  opposite  party  and 
in  such  manner  as  the  court  shall  prescribe. 


Judge. 
Oath 


(Venue) 

I  hereby  certify,  that  on  this   day  of in  the 

year  19.  .,  before  me,  the  subscriber,  a  justice  of  the  peace  of 
the  state  of  Maryland,  in  and  for  the  county  aforesaid,  per- 
sonally appeared and  made  oath  in  due  form  of 

law  that  he  will  faithfully  and  impartially  execute  the  duties 
of  commissioner  aforesaid  according  to  the  best  of  his  judg- 
ment. 

,  Justice  of  the  Peace. 

4455  Misissippi,   stipulation  waiving  notice   and  commission 

(Caption) 

It  is  agreed  between  the   attorneys   for  the   plaintiff   and 
for  defendant  in  the  above  styled  cause  that  a  deposition  of 

may  be  taken  on  the  annexed  interrogatories 

and  cross-interrogatories  before  any  officer  in  said 

for  said    having   authority   under   the    laws   of 

the  said   to  administer  oaths ;  and  that  a  notice 

for  the  taking  of  said  deposition  as  well  as  the  issuance  of 
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the  commission  be  and  is  hereby  waived;  that  the  said  officer 
shall  reduce  the  answers  to  said  interrogatories,  if  any,  to 
writing  or  cause  to  be  reduced  to  writing,  and  after  authen- 
ticating the   same   shall  forward  the   same   to    , 

clerk  of  the  circuit  court   ,    county 

,  which  evidence  shall  be  introduced  at  the  trial 

of  said  cause  by  either  party  subject  to  objections  for  incom- 
petency, immateriality  and  irrelevancy. 

Witness  our  signatures  this   day  of ,  19 . . . 


4456  Deposition,  commencement 

(Caption) 

Deposition   of    of   the    city   of    , 

county  of  and  state  of   ,  a  witness 

of  lawful  age,  produced,  sworn  and  examined  upon  his  cor- 
poral oath,  on  the day  of ,  19.  .,  at  the  office 

of ,  and  at  the  offices  of room, 

building,  in  the  city  of   ,  county  of   

and  state  of   ,  aforesaid,  by  me,    , 

duly  appointed  by  dedimus  potestatem,  or  commission  issued 

by  the   court  of  the  state  of  Illinois,  appearing 

teste  in  the  name  of   ,  clerk  of  said  court,  and 

under  the  seal  of  the  said court  of  the  state  of 

Illinois,  and  to  me  directed  as  such  commissioner  for  the  exam- 
ination of  said    witness  in   a   certain  suit  and 

matter  in  controversy  now  pending  and  undetermined  be- 
fore   the   said    court    of   the    state    of   Illinois, 

wherein  the  people  of  the  state  of  Illinois,  ex  rel., , 

state 's  attorney   of    county,   is  plaintiff,   and 

is  respondent,  in  behalf  of  the  said  people  of 

the  state  of  Illinois,  upon  oral  interrogatories  enclosed  with 
or  attached  to  said  commission,  both  on  the  part  of  the  said 
people  of  the  state  of  Illinois  and  of  the  said  plaintiff,  and 
on  the  part  of  said  respondent,  and  none  others,  in  accord- 
ance with  said  commission  and  notice  and  interrogatories 
thereto  attached. 

The  said  first  duly  sworn  by  me  as  a  witness 

in  the  said  cause  previous  to  the  commencement  of  his  ex- 
amination to  testify  to  the  truth,  as  well  on  the  part  of  the 
relator  as  on  the  part  of  the  respondent,  in  relation  to  the 
matters  in  controversy  between  the  relator  and  the  said  re- 
spondent, so  far  as  he  should  be  interrogated,  testified  and 
deposed  as  follows:  (Attach  interrogatories  and  answers). 

Certificate 

I, ,  of  the  city  of ,  county  of 

and  state  of ,  a  commissioner  duty  appointed  to 
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take  the  deposition  of  the  said ,  whose  name  is  sub- 
scribed to  the  foregoing  deposition,  do  hereby  certify  that  pre- 
vious to  the  examination  of  the  said as  a  witness 

in  the  said  proceeding  of  the  people  of  the  state  of  Illinois,  sx 

rel.f   state 's  attorney,    county,  re- 

relator,  and  the  said ,  respondent,  there  was  filed 

with  me  by  the  respondent  and  his  attorney  written  objection 
to  the  taking  of  this  deposition,  which  objection  is  attached 
hereto,  and  marked  exhibit  "A." 

I  further  certify  that  previous  to  the  examination  of  said 

he  was  duly  sworn  by  me  as  such  commissioner  to 

testify  the  truth  in  relation  to  the  matters  in  controversy  be- 
tween the  said  relator  and  the  said  respondent,  so  far  as  he 
should  be  interrogated  concerning  the  same  ;  that  the  said  depo- 
sition was  begun  at  my  office, ,  building,  in  the  city 

of ,  county  of and  state  of ., 

on  the day  of ,  19 . . ,  at o  'clock  . .  M.,  and 

it  appearing  that  the  witness  would  have  to  make  exhaustive 
examination  of  his  files  in  order  to  answer  the  interrogatories, 

the  taking  of  testimony  was  adjourned  until at 

o'clock,  at  which  time  the  deposition  was  concluded;  that  after 
said  deposition  was  taken  by  me  as  aforesaid,  the  interrogatories 
and  answers  thereto  as  written  down  were  read  over  to  the  said 
witness  and  thereupon  the  same  were  signed  and  sworn  to  by 
the  said  witness, ,  before  me,  the  oath  being  admin- 
istered by  me  as  such  commissioner,  at  the  place  and  on  the  day 
and  year  last  aforesaid,  and  that  said  deposition  was  retained 

by  me  until  sealed  up  and  directed  to  honorable , 

clerk  of  the court,  Illinois,  who  issued  the  same. 

(Seal) 


Commissioner  and  Notary  Public. 
My  commission  expires,  etc.7 

4457  Correction 

Before  signing  a  deposition  taken  in  shorthand,  a  witness  has 
a  right  to  correct  his  answers  to  the  questions.8 

4458  Suppression,  grounds 

The  commissioner's  and  the  witnesses'  failure  to  sign  their  full 
Christian  names  to  a  deposition  is  no  ground  for  suppressing  it.9 

7  Attach      certificate      of      magis-  9  Curtiss   v.    Martin,    20   111.    557, 

tracy.  572   (1858). 

s  Harrison    v.    Thackaberry,    248 
111.  512,  518    (1911). 
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4459  Suppression,  practice 

A  motion  to  suppress  a  deposition  must  be  made  before  trial  or 
hearing,  to  afford  an  opportunity  to  retake  it,  if  necessary.10 

4460  Suppression,  motion 

(Caption) 

And  now  comes  the  defendant  in  the  above  entitled  cause, 

by    ,  his  attorney,   and  moves  to  suppress  and 

strike  out  from  the  deposition  of   ,  the  questions 

and  answers  herein  specifically  pointed  out,  upon  the  grounds 
mentioned  and  set  forth  in  said  deposition,  to  wit: 

direct  examination  page 

interrogatory  and  answer. 


Defendant's  attorney. 


(Caption) 

Now  comes ,  the  (defendant)  by , 

his  attorney,  and  moves  the  court  to  suppress  the  deposition 

of  the  witness taken  on  behalf  of  the  (plaintiff) 

in  the  above  entitled  cause  and  filed  herein  on  the day 

of ,  19. .,  and  also  to  suppress  each  one  of  the  exhib- 
its annexed  to  the  deposition  of  ,  and  for  grounds 

of  his  said  motion  states  the  following: 

That  witness    refused  and   declined  to   fully 

answer  the  (third)  cross-interrogatory  annexed  to  the  com- 
mission in  this  cause,  as  he  was  required  to  do. 

That  the  exhibits  annexed  to  witness,   's,  said 

deposition  and  each  one  of  them,  purport  to  be,  and  are  cop- 
ies of  books,  papers  and  records  of  the  (plaintiff),  and  are 
each  irrelevant,  incompetent  and  inadmissible  in  evidence  as 
against  the  said  (defendant). 

Because  said  deposition  was  not  taken  and  certified  as  is  re- 
quired by  the  rules  and  practice  of  this  court. 

The  notice  to  take  said  deposition  states  that  said  deposi- 
tion will  be  taken  at  the  office  of ,  plaintiff  herein, 

in  the  city  of  ;  whereas,  the  commissioner  certi- 
fies that  the  deposition  was  taken  at  the  office  of , 

town  of ,  borough  of  ,  county  of 

,  city  and  state  of 

The    commission    to    take    said    deposition    is    directed    to 

f   county  of   ,  state  of 

;  whereas  the  commissioner  certifies  and  states 

io  Benedict  v.  Dakin,  243  111.  384, 
390  (1910,1. 
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as  follows:     "I,   ,  of  the  county  and  borough  of 

,  city  and  state  of " 

The  notice  to  take  said  deposition  states  that  the  deposition 
of  the  witnesses  will  be  taken  upon  oral  interrogatories  and 
that  the  examination  of  said  witnesses  under  the  commission 

attached  to  said  deposition  will  be  begun  on ,  the 

day  of   ,  19 . . ,  at   o  'clock   . .   M.,  and 

will  continue  from  day  to  day  until  completed;  whereas,  the 
jurat  attached  to  said  deposition  shows  that  said  witnesses 
did  not  subscribe  or  finally  swear  to  the  deposition  until  the 
day  of ,  19. .,  and  there  is  no  statement,  cer- 
tificate or  any  showing  whatever  in  said  deposition  by  the 
commissioner,  either  in  the  caption  or  the  certificate  attached 
to  said  deposition,  or  in  any  other  place  whatever,  that  any 

adjournment  was  had  from  day  to  day  until  said day 

of ,  19 . . ,  said day  of ,  19. .,  purport- 
ing to  be  the  day  when  said  deposition  was  finally  signed  and 
sworn  to. 

Exhibit  1  to  the  deposition  of  .,  purporting  to 

be  a  certified  copy  of  the  declaration  of  said   , 

under  the  laws  of  the  state  of  ,  for  the  purpose 

of  carrying  on  business  under  the  name  of ,  pur- 
ports to  have  been  certified  to  by  one  . . . . ,  clerk 

of  the  county  of ,  but  said  certificate  is  not  other- 
wise certified  and  fails  to  comply  with  the  provisions  of  the 
statutes  of  the  United  States  of  America  for  the  authentica- 
tion of  records  from  another  state,  and  fails  to  comply  with 
the  requirements  of  the  common  law,  or  the  statutes  of  the 
state  of  Illinois,  in  the  proof  of  such  instruments. 

Exhibit  5  attached  to  the  deposition  of is  in- 
admissible in  evidence  in  this  cause  for  the  reason  that  it  was 
never  executed  by  the  defendant  in  this  cause,  or  by  any  per- 
son or  persons  for  or  on  behalf  of  said  defendant. 

The  answer  to  interrogatory on  page  ....  of  the  depo- 
sition of  should  be  stricken  out  for  the  reason 

that  it  is  not  responsive  to  interrogatory 

And  that  said  deposition  is  in  other  respects  uncertain,  in- 
formal and  insufficient. 

For  these  and  other  reasons  to  be  assigned  on  the  hearing 
of  this  motion,  the  (defendant)  asks  that  said  deposition  and 
each  of  the  exhibits  annexed  thereto  be  disregarded  and  sup- 
pressed. 

4461  Refusal  to  use 

A  deposition  which  has  been  taken  on  behalf  of  a  party,  which 
has  not  been  withdrawn  before  trial,  and  which  he  fails  or  refuses 
to  use,  may  be  introduced  in  evidence  in  behalf  of  the  opposite 
party.11 

ii  Doggett  v.  Greene,  254  111.  138. 


EVIDENCE   AND   DEPOSITIONS  2711 

AUTHENTICATION 

4462  Authentication  under  act  of  Congress 

United  States  of  America, 
State  of  Illinois,  } 
county.  \ 

I, ,  clerk  of  the court  of 

county,  and  the  keeper  of  the  records  and  files  thereof,  in  the 
state  aforesaid,  do  hereby  certify  the  above  and  foregoing  to 
be  a  true,  perfect  and  complete  copy  of in  a  cer- 
tain cause   pending  in  said  court   

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court,  at  ,  in  said  county, 

this day  of ,  19 . . . 

,  Clerk. 

(Seal) 

(Clerk's  fee  for  copy  of $ ) 

State  of  Illinois, 


county. 

I,    ,    : judge    of    

county,  and  sole  presiding  judge  of  the    court 

of    county,    in   the   state   of    ,    do 

hereby  certify,  that  ,  Esq.,  whose  name  is  sub- 
scribed to  the  foregoing  certificate  of  attestation,  now  is  and 
was  at  the  time  of  signing  and  sealing  the  same,  the  clerk  of 

the  court  of   county,  aforesaid,  and 

keeper  of  the  records  and  seal  thereof,  duly  elected  and 
qualified  to  office,  and  that  full  faith  and  credit  are,  and  of 
right  ought  to  be,  given  to  all  his  official  acts  as  such  in  all 
courts  of  record  and  elsewhere,  and  that  his  said  attestation 
is  in  due  form  of  law,  and  by  the  proper  officer. 

Given  under  my  hand  and  seal,  at  my  chambers  in , 

this day  of ,  19 . . . 


County  Judge. 
State  of  Illinois,  |sg. 

County   of    ) 

I,   ,  clerk  of  the court  of 

county,  in  the  state  of (said  court  being  a  court 

of  record),  do  hereby  certify  that  the  honorable   

whose  name  is  subscribed  to  the  annexed  and  foregoing  cer- 
tificate, was,  at  the  time  of  the  signing  thereof,  and  now  is 

the judge  of  said   county,  and  sole 

presiding  judge  of  said   court  of 

county,  duly  elected,  commissioned  and  qualified,  and  that  his 
said  signature  is  genuine. 

In  witness  whereof,  I  have  signed  my  name  and  affixed  the 
seal  of  said court,  at  my  office,  in  the  city  of 
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. . .    day  of 
..,  Clerk. 


in  said    county,  this 

19... 


WITNESSES 

4463  Number,  limiting 

A  court  has  discretionary  power  to  limit  the  number  .of  wit- 
nesses to  be  heard,  or  the  number  of  depositions  to  be  read  to 
prove  a  particular  fact  which  has  been  sufficiently  established  and 
which  is  not  controverted,  provided  the  particular  fact  or  ques- 
tion is  collateral  to  the  main  issue  in  the  case.  But  a  court  has 
no  such  power  of  limitation  concerning  proof  of  the  main  issue 
in  a  case,  although  by  Illinois  statute,  the  losing  party  is  not 
obliged  to  pay  the  costs  for  more  than  four  witnesses  to  prove 
the  issue  in  the  case  if  the  court  certifies  that  a  greater  number  of 
witnesses  to  prove  such  an  issue  was  unnecessary.12 

4464  Witnesses'  cost,  affidavit 


State  of  Illinois, 


! 

county.  \ 


ss. 


No. 


In  the court  of county, term, 

19 . . , ,  being  duly  sworn,  deposeth  and  saith  that 

he  attended  said  court  as  a  witness  ....  days  at  the 

term,  19..,  in  a  case  between   ,  plaintiff,  and 

,  defendant,  at  the  instance  of ;  that 

he  resides  in and  has  traveled  miles. 


Sworn  to  and  subscribed  before  me,  this 
,  19... 


o 


O 


. .   day  of 
.,  Clerk. 


."a    a> 

>  a 

za     e*~i 


o 

a> 

r—i 


12  West  Skokie  Drainage  District 
V.   Dawson,   243    111.    175,    179,    IgO 


(1909);    Gray  v.   St.   John,   35  111. 
222,   238    (1864). 
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4465  Witness  in  prison,  petition  for  habeas  corpus 

(Caption) 

To  the  honorable  ,  one  of  the  judges  of  the 

judicial  circuit  of  the  state  of  Illinois: 

The  petitioner,  the  by  ,  its  gen- 
eral manager,  respectfully  shows  that  it  is  the  party  defend- 
ant in  a  certain  cause  now  pending  in  the  circuit  court  of 

said county,  to  wit,  a  certain  action  of  trespass  on 

the  case,  wherein is  plaintiff ;  that  the  said  cause 

will  probably  come  on  for  trial  in  said  court,  on  or  about  the 

day  of ,  19 . .  ;  that  one is  a  material 

witness  for  the  petitioner  in  said  cause ;  that  the  said 

is  now  a  prisoner  in  the  custody  of  the  superintendent  of  the 

Illinois  State  Reformatory  at  ;  and  that  therefore, 

the  petitioner  will  be  unable  to  produce  the  said as 

a  witness  in  the  trial  of  the  said  cause,  by  ordinary  process 
of  law. 

Wherefore,  the  petitioner  prays  for  the  issuance  of  a  writ 
of  habeas  corpus  ad  testificandum,  according  to  the  form  of 
statute  in  such  case  made  and  provided,  to  be  directed  to  the 
said    superintendent    of    the    Illinois    State    Reformatory    at 

,  to  be  executed  by  the  sheriff  of  the  said 

county,  Illinois,  and  commanding  said  superintendent  of  the 

Illinois  State  Reformatory  at   that  he  have  the 

said before  the  said  court  at  the  court  house  in 

on  the day  of ,  19 . . ,  to  testify  on 

behalf  of  the  petitioner,  according  to  his  knowledge  in  said 
cause. 


Petitioner. 
(Verification) 

Order 

(Caption) 

On  reading  and  filing  the  petition  of  the ,  duly 

signed  and  verified,  whereby  it  appears  that  said  petitioner 
is  a  party  defendant  in  a  certain  action  of  trespass  on  the 

case,  now  pending  in  this  court,  wherein   is 

plaintiff,  and  that  the  said  cause  will  probably  come  on  for 

trial  in  this  court  on  or  about  the day  of , 

19. .  ;  and  it  further  appearing  that  is  a  mate- 
rial witness  for  the  petitioner,  in  the  said  cause  and  that  the 

said   is  now  a  prisoner  in  the  custody  of  the 

superintendent  of  the  Illinois  State  Reformatory  at ., 

and  that  the  petitioner  will  be  unable  to  produce  the  said 

,  as  a  witness  on  the  trial  of  the  said  cause,  by 

ordinary  process  of  law ;  and  it  further  appearing  that  a  writ 
of  habeas  corpus  ad  testificandum  ought  to  issue : 
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It  is  ordered  that  a  writ  of  habeas  corpus  ad  testificandum 
do  issue  by  the  clerk,  under  the  seal  of  this  court,  directed  to 
the  said  superintendent  of  the  Illinois  State  Reformatory  at 

to  be  executed  by  the  sheriff  of  the  said 

county,  commanding  the  said  superintendent  of.  the  Illinois 

State  Reformatory  at to  have  the  body  of  the  said 

before  our  said  court  at  the  court  house  in 

.... ,  on  the   day  of   ,  19 . . ,  by   

o  'clock  of  said  day,  then  and  there  to  testify  on  behalf  of  the 

petitioner. 

Enter   

Judge. 

INTRODUCTION  OF  EVIDENCE 

4466  Evidence;  sufficiency,  practice  in  Illinois 

To  preserve  for  the  supreme  court  in  cases  tried  before  a  jury 
the  question  of  the  sufficiency  of  evidence  as  a  matter  of  law  it  is 
necessary  to  demur  to  the  evidence,  or  to  move  to  exclude  it  at  the 
close  of  the  opposite  party 's  evidence,  or  to  ask  an  instruction  to 
find  for  the  moving  party  at  the  close  of  all  the  evidence,13  or  to 
move  to  exclude  the  evidence  on  the  ground  of  variance ;  and  if 
objection  be  made,  the  court  may  allow  it  to  be  obviated  by 
amendment.14  An  exception  to  the  action  of  the  court  in  denying 
such  motion  is  essential  to  bring  the  question  before  the  review- 
ing court.15  The  right  to  raise  as  a  question  of  law  whether  there 
is  any  evidence  tending  to  support  the  cause  is  waived  by  the 
submission  of  the  case  to  the  jury  without  a  motion  for  a  per- 
emptory instruction  and  the  motion  to  exclude  the  evidence,  or  a 
demurrer  to  the  evidence.16 

In  cases  tried  before  the  court  without  a  jury  the  question  of 
the  sufficiency  of  the  evidence,  as  a  matter  of  law,  may  be  pre- 
served by  a  demurrer  to  the  evidence  of  the  opposite  party,  by 
submitting  propositions  to  be  held  as  law  of  the  case,  or  by  mov- 
ing, at  the  close  of  the  trial  or  the  hearing  for  a  finding  in  the 
moving  party's  favor.17  The  foregoing  rule  has  not  been 
changed  by  the  amendment  of  section  61  of  the  Practice  act.18 

is  Cothran  v.   Ellis,   125  111.   496,  is  Earp  v.  Lilly,  217  111.  582,  584 

505  (1888)  ;  Conway  v.  Garden  City  (1905). 

Paving  &  Post  Co.,  190  111.  89,  92  is  Warth  v.  Loewenstein,  219  111. 

(1901);    Variety    Man'f'g    Co.    v.  222,225(1906). 

Landaker,  227  111.  22  (1907);  Luck-  it  Smith  v.  Billings,  169  Til.  294, 

owitz  v.  Eagle  Brewing  Co.,  235  111.  296  (1897)  ;  Conway  v.  Garden  City 

246,  248    (1908).  Paving  &  Post  Co.,   190  111.  89,  93 

i4Braman  v.  Strauss,  75  111.  234,  (1901). 

235    (1874);    Sec.   39,  Practice   act  is  People  v.  Karr,  244  111.  374,  385 

(1907).  (1910). 
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4467  Evidence;  variance,  practice 

A  motion  on  account  of  variance  is  made  in  apt  time  if  pre- 
sented upon  the  close  of  plaintiff's  evidence  in  chief,  and  also 
embraced  in  the  motion  for  a  peremptory  instruction  at  the  close 
of  all  of  the  evidence.19 

4468  Evidence;  variance,  motion  requisites 

A  motion  on  the  ground  of  variance  must  point  out  the  particu- 
lar objections,  to  permit  an  amendment  to  be  made  to  meet  the 
variance.20  The  motion  need  not  specifically  point  out  the  exact 
difference  between  the  allegations  and  the  proof ;  all  that  is  neces- 
sary is  to  present  the  matter  so  that  the  trial  court  might  clearly 
understand  the  ground  of  the  motion  and  pass  intelligently 
thereon.21 

4469  Objections,  practice 

An  objection  to  the  manner  of  proving  proceedings  cannot  be 
made  after  the  proof  has  been  received.22 

4470  Objections  requisites 

An  objection  to  the  introduction  of  an  instrument  must  be 
specific  to  afford  the  court  an  opportunity  to  pass  upon  the  pre- 
cise objection  and  to  enable  the  opposing  party  to  cure  the 
defect.23 

DEMURRER  TO  EVIDENCE 

4471  Demurrer,  nature,  requisites  and  effect 

A  demurrer  to  evidence  must  be  in  writing  setting  out  par- 
ticularly the  facts  which  the  evidence  tends  to  prove,  and  not  the 
evidence  which  tends  to  prove  the  facts,  leaving  the  court  nothing 
to  do  but  to  apply  the  law  to  the  facts.24  The  demurrer  must  be 
so  framed  as  to  avoid  controverted  facts  and  not  to  leave  in  doubt 
any  material  fact  upon  which  the  rights  of  the  parties  depend.25 

19  Republic  Iron  &  Steel  Co.  v.  24  Rockhill  v.  Congress  Hotel  Co., 
Lee,  227  111.  246,  256   (1907).  237   111.   98,   100    (1908);    Landt   v. 

20  Flanagan  v.  Wells  Bros.  Co.,  McCullough,  218  111.  607,  610 
237  111.  82,  87  (1908).  (1905). 

21  Republic  Iron  &  Steel  Co.  v.  25  Dormady  v.  State  Bank,  2  Scam. 
Lee,  supra.  236,  242    (1840)  ;   Crowe  v.  People, 

22  People  v.  Robeson,  253  111.  456,  92  111.  231,  235   (1879). 
460  (1912). 

23  Wyman  v.  Chicago,  254  111.  202, 
206   (1912). 
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A  demurrer  to  evidence,  if  sustained,  amounts  to  a  holding  that 
the  evidence  is  insufficient  in  law  to  support  the  action.26 

In  Illinois  a  demurrer  to  the  evidence  has  been  superseded  by 
motion  to  exclude  the  evidence  from  the  jury.27 

4472  Demurrer  (111.) 

(Caption)  . 

Be  it  remembered  that  on  the  trial  of  this  cause  the  plamtifc 
proved  that  (State  ail  of  the  facts  proved,  including  the  facts 
which  the  evidence  tended  to  prove). 

And  the  said  defendant  admitting  the  truth  of  the  facts,  as 
above  proved,  and  all  the  inferences  properly  to  be  drawn 
from  them,  says  that  the  said  testimony  is  insufficient,  in  law, 
to  enable  said  plaintiff  to  have  and  maintain  his  said  action, 
and  to  recover  against  the  said  defendant  herein. 

Wherefore,  he  prays  judgment,  etc. 

Defendant's  attorney. 

Joinder 

(Caption) 

And  now  comes  the  plaintiff,  by  his  attorney „ , 

and  joins  in  said  demurrer,  and  says  that  the  said  evidence  of 
plaintiff  is  sufficient  to  entitled  the  plaintiff  to  recover  herein. 

Wherefore,  he  prays  judgment,  etc. 

(Virginia) 

(Caption) 

And  the  said  plaintiff,  by  her  counsel,  produces  to  the  jury, 
to  maintain  the  issue  on  her  part,  the  following  evidence, 
namely:  (Here  insert  all  of  stenographer's  transcript  of  plain- 
tiff's evidence). 

And  the  said  defendant,  by  its  counsel,  produces  to  the 
jurors  aforesaid  the  issue  on  its  part,  the  following  evidence, 
namely:  (Here  insert  all  of  stenographer's  transcript  of  de- 
fendant's evidence). 

And  the  aid  defendant,  by  its  counsel,  produces  the  grounds 
of  its  demurrer  to  the  evidence,  namely:  (Here  insert  said 
grounds  of  demurrer). 

And  the  said  defendant  says  that  the  aforesaid  matter  to 
the  jurors  aforesaid,  in  form  aforesaid,  shown  in  evidence  is 
not  sufficient  in  law  to  maintain  the  issue  joined  on  the  part 

zeBlanchard  v.  Lake  Shore  Michi-  Co.  v.  Velie,  140  111.  59,  63  (1892); 

gan  Southern  Ry.  Co.,  126  111.  416,  Wolf  v.  Chicago  Sign  Printing  Co., 

420    (1888).  233  111.  501,  504  (1908). 

27  Joliet,  Aurora  &  Northern  Ry. 
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of  the  plaintiff,  and  that  the  said  defendant  is  not  obliged  by 
the  law  of  the  land  to  answer  the  same,  and  this  it  is  ready  to 
verily. 

Wherefore,  for  want  of  sufficient  matter  in  that  behalf 
shown  to  the  jury  in  evidence  aforesaid,  the  said  defendant 
prays  judgment,  and  that  the  jurors  aforesaid  be  discharged 
from  giving  any  verdict  on  the  said  issue,  and  the  plaintiff  be 
barred,  etc. 


By , 

its  counsel. 


(Caption) 

Arid  the  plaintiff,  by  her  counsel,  produces  to  the  jury  to 
maintain  the  issue  on  her  part  the  following  evidence,  viz., 
the  evidence  referred  to  in  the  demurrer  to  evidence  is  in 
these  words: 

And  the  said  defendant,  by  its  counsel,  produces  to  the 
jury,  to  maintain  the  issue  on  its  part,  the  following  evidence, 
namely,   insert  transcript  of  testimony). 

"Mr.        we  are  through. 

Mr.  P.,  we  have  nothing  more  to  offer. 

Mr.  L.,  if  your  honor  please,  we  demur  to  the  evidence." 

I  certify  that  the  foregoing  evidence  is  all  the  evidence  pro- 
duced by  the  plaintiff  and  defendant  in  the  suit  of , 

administratrix  of ,  deceased,  v com- 
pany, pending  in  the  circuit  court  of county,  Vir- 

ignia,  and  incorporated  in  and  made  a  part  of  the  demurrer 
to  the  evidence. 

Given  under  my  hand  this day  of   ,  19. .. 


Judge. 
And  the  said  defendant  says  that  the  aforesaid  matter  to 
the  jurors  aforesaid  in  form  aforesaid,  shown  in  evidence,  is 
not  sufficient  in  law  to  maintain  the  issue  joined  on  the  part 
of  said  plaintiff,  and  that  he,  the  said  defendant,  is  not  obliged 
by  the  law  of  the  land  to  answer  the  same,  and  this  he  is  ready 
to  verify;  wherefore,  for  want  of  sufficient  matter  in  that 
behalf  shown  to  the  jury  in  evidence  as  aforesaid,  the  said 
defendant  prays  judgment,  and  that  the  jurors  aforesaid  be 
discharged  from  giving  any  verdict  on  the  said  issue,  and  that 
the  plaintiff  be  barred,  etc. 


Attorney  for 

Grounds  of  demurrer 

(Caption) 

And  the  said  defendant,  for  its  grounds  of  demurrer  to  said 
evidence  in  this  case,  doth  say: 

1.     That  the  plaintiff's  intestate  was  guilty  of  contributory 
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negligence  and  is  not  entitled  to  recover  in  this  action,  because 
of  the  contributory  negligence  of  said  intestate. 

2  Because  the  plaintiff's  intestate  was  guilty  of  such  con- 
tributory negligence  as  contributed  to  his  death,  in  this,  that 

said  plaintiff's  intestate,    ,  deceased,  who  was  an 

engineman  on  train  No of  the company, 

the   defendant  in  this  action,   ran  his   engine   into   an   open 

switch  at ,  Virginia,  about  ......  M.,  of  ....... . ., 

19. .,  when  the  switch  target  on  said  switch  showed  red  and 
indicated  to  him  an  open  switch,  contrary  to,  and  in  disobe- 
dience of,  the  rules  of  said  defendant  company  governing  his 
conduct,  thereby  causing  his  death. 

3.  That  if  the  switch  light  on  the  switch  stand  at , 

at  the  switch  which  caused  the  accident,  was  lacking  at  the 
time  of  the  accident,  or  imperfectly  displayed,  that  the  plain- 
tiff's intestate  was  guilty  of  contributory  negligence  in  not 
taking  notice  of  the  condition  of  said  switch  light,  and  in  dis- 
obeying the  rules  of  the  defendant  company  regulating  plain- 
tiff's intestate's  conduct  when  said  switch  light  was  lacking 
or  imperfectly  displayed. 

4.  That  the  plaintiff's  intestate  was  guilty  of  contributory 
negligence  in  not  keeping  a  proper  and  careful  lookout  for  the 
switch  light  on  the  switch  stand  belonging  to  the  switch  which 

caused  the  derailment  of  his  train  at ,  Virginia, 

according  to  the  rules  of  defendant  company,  and  that  his 
negligence  in  this  regard  was  the  cause  of  his  death. 

Attorney  for 

Joinder 

(Caption) 

And  the  said  plaintiff  says  that  the  matters  aforesaid  to  the 
jurors  in  form  aforesaid  shown  in  evidence  are  sufficient  in 
law  to  maintain  the  issue  joined  on  the  part  of  said  plaintiff; 
wherefore,  forasmuch  as  the  said  defendant  hath  given  no 
answer  to  the  same,  the  said  plaintiff,  without  waiving  her 
exception  to  the  opinion  of  the  court  requiring  her  to  join  in 
the  demurrer  to  the  evidence,  demands  judgment,  and  that 
the  jury  be  discharged  and  the  defendant  be  convicted,  etc. 

Attorney  for  plaintiff. 


(Caption) 

The  said  plaintiff  says  that  he  hath  shown  in  evidence  to 
the  jury  sufficient  matter  as  aforesaid,  to  maintain  the  issue 
on  his  part ;  and  inasmuch  as  the  defendant  does  not  deny  nor 
in  any  manner  answer  the  said  matter,  he  prays  judgment 
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and  that  the  jury  may  be  discharge  from  giving  any  verdict 
upon  the  said  issue. 

,  plaintiff. 

By   ....,  p.  q. 


(Caption) 

And  the  defendant  says  that  the  matter  aforesaid  so  intro- 
duced and  shown  in  evidence  to  the  jury  by  the  plaintiff  is 
not  sufficient  in  law  to  maintain  the  said  issue  on  the  part  of 
the  plaintiff,  and  he,  the  said  defendant,  is  not  bound  by  the 
law  of  the  land  to  answer  the  same ;  and  upon  being  required 
so  to  do,  the  defendant  specifies  the  following  grounds  of 
demurrer : 

1.  The  evidence  shows  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

2.  (State  any  other  cause  or  causes  of  demurrer) 
Wherefore,  for  want  of  sufficient  matter  in  that  behalf  to 

the  said  jury  so  sworn  in  evidence  the  said  defendant  prays 
judgment,  and  that  the  jurors  aforesaid  may  be  discharged 
from  giving  any  verdict  upon  the  said  issue,  and  that  the  said 
plaintiff  may  be  barred  from  having  or  maintaining  his  afore- 
said action  against  him. 

>  P-  d- 

4473  Judgment;  sustaining  (Va.) 

(Caption) 

This  day  came  the  parties  by  their  attorneys;  and  there- 
upon, the  defendant's  demurrer,  with  the  grounds  of  demurrer 
duly  specified,  and  the  plaintiff's  joinder  in  said  demurrer 
being  fully  argued  by  counsel,  it  appears  to  the  court  that  the 
matter  shown  in  evidence  to  the  jury  is  not  sufficient  in  law 
to  maintain  the  issue  on  the  part  of  the  plaintiff;  therefore,  it 
is  considered  by  the  court  that  the  said  demurrer  be  sustained, 
and  the  plaintiff  take  nothing,  and  that  the  defendant  recover 
of  the  plaintiff  its  costs  by  it  in  this  behalf  expended. 

4474  Judgment,  overruling  (Va.) 

(Caption) 

This  day  came  the  parties  by  their  attorneys,  and  a  special 
jury  of  seven  being  agreed  upon,  came  seven  persons  of  the 

county,   to  wit,    ,   who  being  elected, 

tried  and  sworn  the  truth  to  speak  upon  the  issue  joined,  and 
the  evidence  having  been  heard  in  full,  the  plaintiff  demurred 
to  the  evidence  of  the  defendant,  and  filed  a  statement  in 
writing  of  the  grounds  of  demurrer  and  the  defendant  joined 
in  said   demurrer. 

Whereupon,  it  is  told  to  the  jurors  aforesaid  that  they  shall 
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inquire  what  damage  the  plaintiff  has  sustained  by  reason  of 
the  matter  by  it  shown  in  evidence  in  case  judgment  shall  be 
given  for  the  plaintiff  upon  the  said  demurrer.  And  argu- 
ment of  counsel  thereon  being  fully  heard,  the  jury  retired 
from  the  bar  to  consider  of  their  verdict,  and  after  some  time 
returned  into  court  and  rendered  the  following  verdict: 
"Upon  the  plaintiff's  demurrer  to   the   evidence,   we,   the 

iury,  assess  the  plaintiff's  damages  at  $ with  lawful 

interest  thereon  from  ,  19.  .,  until  paid,  subject  to  a 

credit  of  $ as  of ,  19. .,  and  further  credit  of 

$ ,  as  of  this  date,  subject  to  the  opinion  of  the  court 

upon  said  demurrer. 

"Foreman." 
And  thereupon,   the   said   jury   was   discharged.     And   the 
court  having  heard  and  maturely  considered  the  arguments 
of  counsel  upon  the   plaintiff's  demurrer  to  the   defendant's 
evidence  doth  overrule  the  same. 

And  it  appearing  to  the  court  that  the  defendant, , 

has  paid  into  court  the  sum  of  $ ,  and  the  defendant, 

,  has  paid  into  court  $ to  be  credited  as 

part  payment  of  the  note  sued  upon  in  this  case  and  two  other 
similar  notes  for  like  amounts  referred  to  in  the  pleadings  in 
this  cause,  it  is  considered  by  the  court  that  one-third  of  said 

amounts,  to  wit,  the  sum  of  $ be  paid  by  the  clerk  of 

this  court  to  the  plaintiff  or  its  attorney  and  that  out  of  the 
remaining  two-thirds  the  said  clerk  do  pay  the  cost  of  this 
suit,  and  pay  the  residue  to  the  said  defendants  or  their  attor- 
neys; and  this  cause  is  dismissed  from  the  docket. 

To  which  action  of  the  court  in  overruling  its  said  demurrer 
to  the  evidence  and  in  dismissing  this  cause  from  the  docket 
the  plaintiff  by  counsel  excepted. 

4475  Judgment,  vacation  (Va.) 

(Caption) 

This  day  came  the  parties  by  their  attorneys,  and  thereupon 
came  a  special  jury  formed  according  to  law,  to  wit,  (Name 
jurors)  who  were  elected,  tried  and  sworn  in  the  manner  pre- 
scribed by  law,  and  after  all  the  evidence  had  been  heard  in 
the  case,  the  defendant  entered  a  demurrer  to  the  evidence, 
in  which  demurrer  the  plaintiff  joined,  and  having  heard  the 
arguments  of  counsel,  said  jury  were  sent  out  to  ascertain  the 
amount  of  damages  the  plaintiff  is  entitled  to  recover  subject 
to  the  opinion  of  the  court  upon  the  demurrer  to  the  evidence, 
and  the  jury  having  retired  to  their  room  to  consult  of  their 
verdict,  after  a  time  returned  to  the  court  and  presented  a 
verdict  in  the  words  and  figures  following,  to  wit: 

"We,  the  jury  upon  the  issue  joined,  find  for  the  plaintiff 
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and  assess  his  damages  at dollars,  subject  to  the 

opinion  of  the  court  upon  the  demurrer  to  the  evidence. 

,  Foreman. ' ' 

And  the  court  desiring  time  to  consider  of  its  judgment, 
and  the  parties  agreeing  thereto  of  record,  in  open  court,  this 
cause  is  agreed  to  be  submitted  to  the  judge  for  decision  in 
vacation,  and  any  decision  and  judgment  is  to  have  the  same 
effect  as  if  entered  in  term  time. 

EXCLUDING  EVIDENCE 

4476  Motion,  nature  and  scope 

A  motion  to  exclude  the  evidence  from  the  consideration  of  the 
jury  supersedes  the  old  practice  of  demurring  to  the  evidence  and 
operates  as  a  demurrer  to  the  evidence  admitting  the  truth  of  all 
the  testimony  demurred  to,  including  such  facts  as  the  testimony 
tends  to  prove.28  In  a  case  tried  by  the  court  without  a  jury,  a 
motion'  by  the  defendant  at  the  close  of  the  evidence  to  strike  it 
out  and  to  find  the  issues  in  his  favor,  a  finding  for  him  and  an 
exception  thereto,  raise  the  question  whether  there  is  any  evidence 
to  sustain  the  plaintiff's  cause  of  action.29  This  motion  does  not 
reach  defects  in  the  pleadings.30  Thus  the  legal  sufficiency  of  a 
declaration  cannot  be  questioned  by  a  motion  to  exclude  evidence 
at  the  close  of  the  trial.31 


4477  Practice 

A  defendant  waives  his  right  to  complain  of  the  action  of  the 
trial  court  in  overruling  his  motion  to  exclude  plaintiff's  evidence 
if  he  fails  to  stand  by  the  motion,  or  if  he  does  not  renew  the 
motion  when  all  of  the  testimony  is  in,  or  if  he  neglects  to  request 
that  the  jury  shall  be  instructed  to  find  for  him,  but  introduces 
testimony  of  his  own  to  contradict  the  case  made  by  the  plaintiff, 
and  requests  that  the  jury  shall  be  instructed  to  pass  upon  the 
issues  involved.32 


zsjoliet,  Aurora  &  Northern  Ey.  so  Rothschild  v.  Bruscke,   131  111. 

Co.  v.  Velie,  140  111.  61,  63;  Frazer  265,  271   (1890). 

v.  Howe,  106  111.  563,  573    (1883)  ;  si  Klofski  v.  Railroad  Supply  Co., 

Pennsylvania  Co.  v.  Conlan,  101  111.  235  111.  146,  150   (1908;. 

93,   105,   106    (1881).  32  Joliet,  Aurora  &  Northern  Ry. 

29  Globe  Brewing  Co.  v.  American  Co.  v.  Velie,  140  111.  63. 
Malting     Co.,     247     111.     622,     626 
(1910). 
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4478  Motion  (111.) 

(Caption) 

Comes  now  defendant  at  the  close  of  all  the  evidence  in  the 
case  and  moves  the  court  to  strike  out  the  evidence  and  enter 
judgment  for  the  defendant. 


Attorney  for  defendant. 

4479  Granting  or  refusing 

A  motion  to  exclude  the  evidence  from  the  jury  should  be 
granted  where  there  is  no  proof  of  any  one  of  the  essential  allega- 
tions of  the  declaration ;  but  the  motion  should  be  overruled  where 
there  is  evidence  tending  to  prove  the  issues  in  favor  of  the  plain- 
tiff. On  such  a  motion  the  court  should  merely  apply  the  law  to 
the  admitted  facts.  It  has  no  power  to  investigate  facts  in  dis- 
pute, or  to  weigh  the  force  of  the  evidence.33 

ssFrazer  v.  Howe,  106  111.  563,  Northern  Ey.  Co.  v.  Velie,  140  111. 
573,  574   (1883);   Joliet,  Aurora  &       62. 


CHAPTER   XC 


TRIAL 


ADVANCING  AND  SETTING 

CASE 

§§ 

4450  Advancing  case,  statute 

4451  Advancing  case,  motion  and 

order 

4482  Setting  case,  motion 

4483  Setting  case,  order 

NOTICE  OF  TRIAL  AND  NOTE 
OF  ISSUE 

4484  Necessity 

44S5  Duration,    Michigan 
4486  Attorneys  of  record 

4457  Form,  Illinois 

4458  Form,  Michigan 

4459  Service,  mail 

4490  Service,  affidavit 

4491  Posting,     affidavit    requisites 


SHORT  CAUSE  CALENDAR 

§§ 

4492  Statute,  validity 

4493  Cause  at  issue,  disposition  of 

pleas 

4494  Cause  at  issue,  similiter 

4495  Affidavit 

4496  Notice  and  service 

4497  Motion  to  strike,  practice 

QUESTION   OF   FACT   FOR 
REVIEWING  COURT 

4498  Order  for  venire  and  citation 

4499  Final  order 

ARGUMENT 

4500  Declaration,   ad  damnum 


ADVANCING  AND  SETTING  CASE 

4480  Advancing  case,  statute 

On  plaintiff's  motion,  a  cause  may  be  advanced  for  trial  out  of 
its  regular  place,  notwithstanding  section  16  of  the  Illinois  Prac- 
tice act.1  In  the  exercise  of  sound  legal  discretion,  the  trial  court 
may  determine  whether  there  exists  good  and  sufficient  cause  to 
order  a  case  tried  out  of  its  regular  place  on  the  docket ;  and  it  is 
not  necessary  that  the  reasons  for  the  court's  action  should 
appear  from  the  record.2 

4481  Advancing  case,  motion  and  order  (Md.) 

(Caption) 

The   in  the  above  entitled  cause  moves  the  court 

to  advance  said  cause  on  the  trial  docket  of  this  court  inas- 


Sey- 


i  Richardson   Fueling  Co.   v. 
mour,  235  111.  319    (1908). 

2Spitzer  v.  Schlatt,  249  111.  416, 


419,   420    (1911)  ;    See.    21,   c. 
Hind's  Stat.   (1909). 


110, 
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much  as  the  same  is  a  removed  case  from  the  , 

having  been  removed  therefrom  on  the day  of ., 

19. .,  when  said  case  was  in  the  assignment  of  cases  for  trial 
on  that  day. 


Attorney  for   

Ordered  by  the  court  this day  of ,  19 . .,  on 

the  foregoing  motion  that  said  case  be  specially  assigned  for 

trial  on  the   day  of ,  19 .  . ,  provided  notice 

thereof  be  served  on  the  or  h . .  attorney  on  or 

before  the  day  of  ,  19 . . . 


Service  of  copy  admitted  this day  of ,  19. .. 

Attorney  for  

4482  Setting  case,  motion  (111.) 

(Caption) 

Comes  the  defendant  by  attorney  and  moves  the  court  that 
this  cause  be  set  for  hearing  on   ,  19.  .. 


Attorney  for  defendant. 


4483  Setting  case,  order  (Md.) 

(Caption) 

Ordered  by  the  court  this day  of ,  19 . . ,  on 

motion  of  the  that  the  in  the  above 

case  be  set  down  for  hearing  on  the day  of , 

19..,  provided  a  copy  of  this  order  be  served  on  the  counsel 

of  the  adverse  party,  on  or  before  the day  of 

19... 


Service  of  copy  admitted  this day  of ,  19. .. 

Attorney  for 

NOTICE  OF  TRIAL  AND  NOTE  OF  ISSUE 

4484  Necessity 

Under  Michigan  practice,  a  judgment  is  invalid  without  the 
service  of  a  notice  of  trial  upon  the  defendant.3  No  judgment 
can  be  entered  against  a  party  who  has  filed  his  appearance  or 
plea,  without  serving  upon  him  a  notice  of  trial  or  obtaining  from 
him  a  waiver  of  his  right  to  the  same.4 

aPenfold    v.    Sljfield,    110    Mich.  4  penfold  v.  Slyfield,  supra. 

343,  346   (1896). 
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4485  Duration,  Michigan 

In  circuit  courts,  a  written  notice  of  the  trial  of  an  issue  of  fact 
must  be  served  at  least  fourteen  days  before  the  first  day  of  the 
court  at  which  the  intended  trial  is  to  take  place.5  Fourteen  full 
days  must  intervene  between  the  day  of  service  and  the  first  day 
of  the  term  at  which  the  trial  is  to  be  had,  by  excluding  the  day 
of  service  and  the  first  day  of  the  term.6 

In  trials  of  water-craft  cases  the  notice  of  trial  may  be  for  any 
date  of  the  term,  provided  ten  clear  day's  notice  have  elapsed 
before  trial,  exclusive  of  the  day  of  service  and  the  day  for  which 
the  notice  be  given.7 

In  determining  the  duration  of  notice  the  day  of  service  con- 
trols, and  not  the  date  of  the  notice.  So  that  the  mere  omission  to 
date  a  notice  will  not  invalidate  it.8 


4486  Attorneys  of  record 

A  notice  of  trial  to  attorneys  of  record  for  all  of  the  defendants 
is  sufficient  although  some  of  the  defendants  appear  by  other 
attorneys  without  substituting  them  for  the  attorneys  of  record.9 

4487  Form,  Illinois 

(Caption) 

To  

Clerk  of  the  court  of county,  Illinois. 

Please  place  the  above  entitled  cause  upon  the  trial  calendar 
of  your  court  for  the term,  19 . . . 

Dated,  etc. 

4488  Form,  Michigan 

(Caption) 

To  

Take  notice  that  the  above  entitled  cause  will  be  brought 
on  for  hearing  at  the  next  term  of  said  court,  to  be  held  at 
,  in  the  county  of ,  Michigan. 

Dated,  this,  etc. 

o  (10220),  C.  L.  1897.  s  Brushaber     v.     Stegemann,     £2 

e  Arnold    v.    Nye,    23    Mich.    286,  Mich.   199    (1871). 

293   (1871).  9  Landyskowski    t.    Lark.    66    N. 

7  Wyandotte  Rolling  Mills  Co.  v.  W.  371,  377   (Mich.  1893). 

Robinson,  34  Mich.  428,  431  (1876)  ; 

(10,811),  C.  L.  1897. 
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6 

(Caption) 

To ,  clerk  of  said  court : 

Please  place  above  cause  on  calendar  for  next  .... 
term,  19 . . . 

A  jury  is  hereby  demanded 


Attorney  for 

Name. .  of  attorney. .  for viz. : 

Issue  joined ,  19 . . . 

4489  Service,  mail 

Service  of  notice  of  trial  by  mail  is  sufficient  when  a  party 
appears  in  person  or  by  attorney.10 

4490  Service,  affidavit 

(Venue) 

,  being  duly  sworn,  says  that  he  is  one  of  the 

attorneys  for  within  named  plaintiff ;  that  on  the  day 

of ,  19. .,  he  served  a  true  copy  of  the  within  notice 

on  ,  attorney  for  the  within  named  defendant, 

in  the  within  entitled  cause,  by  delivering  the  same  to  him 
personally,  on  said  last  mentioned  date. 

Subscribed,  etc. 

4491  Posting,  affidavit  requisites 

An  affidavit  of  posting  notice  of  trial  in  cases  where  posting  is 
permissible,  must  state  that  the  notice  was  posted  in  a  certain 
named  conspicuous  place.11 

SHORT  CAUSE  CALENDAR 

4492  Statute,  validity 

The  Illinois  statute  which  authorizes  the  placing  of  a  case,  by 
either  party,  upon  the  short  cause  calendar  is  constitutional.12 

4493  Cause  at  issue,  disposition  of  pleas 

The  former  disposition  of  improper  or  defective  pleas  is  not 
necessary  under  rule  twenty-three  of  Cook  county 's  circuit  court 

io  People     v.     St.     Clair     Circuit  12  Badger    v.     Mississippi    Valley 

Judge,  41  Mich.  549  (1879).  Portland   Cement   Co.,    247    111.    112 

11  People  v.  Bacon,  18  Mich.  247,  (1910);     Sec.     22,    art.    4,     Const. 

252   (1869).  (1870). 
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to  the  exercise  of  the  right  to  have  a  cause  placed  on  the  short 
cause  calendar,  where  the  failure  to  make  such  disposition  does 
not  affect  the  proof  required  of  the  plaintiff  to  make  out  his  cause 
of  action  or  the  evidence  admissible  for  the  defendant  to  defeat 
the  cause  of  action.13 

4494  Cause  at  issue,  similiter 

A  similiter  is  not  necessary  to  the  right  to  place  a  case  on  the 
short  cause  calendar.14 

4495  Affidavit  (El.) 

(Caption) 

,  being  first  duly  sworn,  says  that  he  is  the 

,  plaintiff  in  the  above  entitled  suit  at  law  noAV 

pending  in  said  court,  and  that  this  affiant  verily  believes 
that  the  trial  of  said  suit  will  not  occupy  more  than  one 
hour's  time. 


Subscribed,  etc. 

4496  Notice  and  service  (111.) 

(Caption) 

To   , 

Attorney  for  defendant. 

Take  notice  that  on  the day  of ,  19. .,  an 

affidavit,15  of  which  the  foregoing  is  a  true  copy  and  dupli- 
cate, was  filed  in  said  cause  with  the  clerk  of  said  court,  and 
that  said  clerk  will  place  said  suit  on  the  short  cause  calendar 
for  trial,  in  accordance  with  the  statute  made  and  provided. 


Plaintiff's  attorney. 
Dated 

Received  a  copy  of  the  foregoing  notice  and  affidavit  this 
day  of ,19... 


Defendant's  attorney. 


13  McDonald    v.    People,    222    111.  is   safe  to  first   give  notice  of  the 

325,  328   (1906).  placing  of  a  suit  on  the  short  cause 

i*  Hefling   v.    VanZandt,    162   111.  calendar,   and   then   to   file  the   affi- 

162,  166  (1896).  davit  together  with  the  notice,  there- 

15  Following   the    statute    strictly,  by  saving  time.     But   if  the  latter 

the  practice  has  obtained  heretofore  practice   is   adopted   omit   from   the 

to   first   file  the   affidavit,   and   then  notice    the    phrase    "of    which    the 

to  give  notice   of  its  filing.     Since  foregoing  is  a  true  copy  and  dupli- 

the  case  of  McDonald  v.  People,  it  cate." 
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16  (Venue)  , 

t  being  duly  sworn,  upon  oath   deposes  and 

says  that' he  served  the  affidavit  and  notice  to  place  the  above 
entitled  cause  on  the  short  cause  calendar,  by  leaving  a  true 

copy  and  duplicate  thereof  with ,  at  the  office  of 

on  the day  of ,  19. .. 

Subscribed,  etc. 

4497  Motion  to  strike,  practice 

A  motion  to  strike  a  case  from  the  short  cause  calendar  is  dila- 
tory and  should  be  made  at  the  first  opportunity;  it  comes  too 
late  if  the  case  is  permitted,  without  objections,  to  remain  upon 
the  short  cause  calendar  until  it  has  been  reached  for  trial.17 

QUESTION  OF  FACT  FOR  REVIEWING  COURT 

4498  Order  for  venire  and  citation 

State  of  Illinois,  j  ss 

county,  f 

In  the  circuit  court  of county, 

To  the term,  19... 


Plaintiff  in  error, 
v. 


Defendant  in  error.^ 

Issue  on  plea  of  release  of  errors  filed  by  said  defendant  in 
error  in  the  above  entitled  cause,  sent  by  the  supreme  court 
to  be  tried  and  determined  in  said  circuit  court. 

On  this  day  of  ,  19. .,  it  appearing  to  the 

court  that  on  the day  of ,  19 . . ,  in  this  court 

,  filed  a  copy  of  the  mandate  of  the  supreme  court 

of  this  state,  together  with  a  copy  of  said  defendant's  plea  of 
release  of  errors,   as  well  as  a   copy   of   the   replication   of 

,  said  plaintiffs  in  error,  to  the  plea  of  release  of 

errors;  and  the  similiter  to  said  replication  by  the  defendants 
in  error;  and  by  said  mandate  this  court  is  directed  to  sub- 
mit the  issue  formed  by  said  pleadings  to  a  jury  to  try  and 
decide  the  same. 

It  is  therefore  ordered  that  a  jury  be  empaneled  and  sworn 
to  try  and  decide  the  issue  so  formed  and  render  a  verdict 
accordingly,  unless  by  agreement  the  parties  to  the  issue  pre- 
sented waive  a  jury  and  agree  to  try  the  same  before  the 
court. 

i8  If  service  is  not  accepted,  the  "  McDonald   v.    People,    222    Til. 

following  form  of  affidavit  of  service      329. 
should  accompany  the  notice. 
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It  is  further  ordered  by  the  court,  and  this  case  be  set  for 
trial  on  the day  of ,  19 . . . 

It  is  further  ordered  that  a  citation  be  issued  by  the  clerk 
of  this  court,  and  served  by  the  sheriff  of  this  county  com- 
manding said   ,  to  appear  in  this  court  on  said 

day  of    ,   19..,   at    ....    o'clock    ..    M.,   and 

then  and  there  show  cause,  if  any  they  have,  why  said  issues 
Bhould  not  be  tried  as  aforesaid,  and  judgment  rendered  on 
the  verdict  of  the  jury. 

Enter    

Judge. 

4499  Final  order 

(Caption) 

On  the   day  of ,  19. .,  it  being  one  of  the 

regular  judicial  days  of  the  present term,  19 . . ,  of 

this  court,  come  the  plaintiffs  in  error ,  by , 

their  attorneys ;  and  also  come  the  defendants  in  error 

,  by  their  attorneys, ;  and  said  parties 

announcing  their  readiness  for  trial,  the  court  orders  that  a 

jury  come,  and  good  and  lawful  men,  to  wit : 

are  chosen,  selected  and  sworn  according  to  law  to  try  the  issue 

now  presented  by  the  pleas  of ,  as  well  as  by  the 

plea  of ,  and  the  replication  to  said  pleas  as 

filed  by  said ,  and  the  trial  of  this  cause  is  begun. 

And  the  jury,  after  hearing  all  the  evidence  introduced  on  the 
part  of  plaintiffs  in  error  and  on  the  part  of  the  defendants 
in  error,  and  the  arguments  of  counsel  for  the  respective  parties, 
and  being  instructed  by  the  court,  retire,  in  charge  of  a  sworn 
officer  of  this  court,  to  their  jury  room  to  consider  of  their 
verdict,  and  on  the  same  day  return  into  open  court  the  follow- 
ing verdict,  to  wit:    ''We  the  jury  find  the  issues  in  favor  of 

the  defendants  in  error ;  and  we  further  find  that .  . ., 

each  of  them,  knowingly  and  fully  understanding  the  source 
from  which  the  money  was  derived,  has  received  and  retained 
his  full  share  of  the  proceeds  of  the  sale  of  the  land  mentioned 
in  defendants  in  error  pleas  in  this  case,  and  each  has  received 
his  full  share  of  the  proceeds  of  the  rent  adjudged  to  be  due 
and  paid  by ,  as  set  forth  in  the  decree  in  said  defend- 
ants in  error  pleas ;  that  each ,  executed  and  delivered 

their  separate  receipts  for  the  amounts  received,  to  wit,  .... 

dollars  as  in  said  pleas  is  set  forth ;  and  that  the 

respective  payments  to  said and  said , 

were  made  on  the  several  days  set  forth  in  said  defendants  in 
error  said  pleas.     (Signatures)" 

And  now  on  the day  of ,  19 .  . ,  it  being  one 

of  the  regular  judicial  days  of  the term,  19.  .,  of  this 

court,  come  again  the  parties  in  this  cause  by  their  respective 
attorneys,  and  the  motion  to  set  aside  the  verdict  and  grant  a 
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new  trial  of  this  cause,  filed  by  the  plaintiff  in  error, 

on ,  19.  .,  is  argued  by  the  respective  attorneys,  and 

is  by  the  court  overruled;  to  which  ruling  of  the  court  the 
plaintiffs  in  error,  by  their  attorneys,  except. 

And  now  it  is  ordered  by  the  court  that  the  clerk  of  this  court 
certify  all  orders  of  court  in  this  cause,  together  with  the  ver- 
dict of  the  jury ;  and,  at  the  request  of  plaintiffs  in  error,  also 
the  evidence  upon  which  said  verdict  is  based,  to  the  supreme 
court  of  Illinois,  as  by  the  order  of  said  supreme  court  directed. 

ARGUMENT 

4500  Declaration,  ad  damnum 

It  is  proper  to  state  to  the  jury  the  amount  that  is  claimed  in 
the  declaration.18 

isKulvie  v.  Bunsen  Coal  Co.,  253 
111.  386,  394   (1912). 
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IN  GENERAL 

4501  Law  and  fact,  agency 

It  is  error  to  submit  to  the  jury  a  question  of  fact  as  a  question 
of  law.1    The  existence  of  express  authority  is  a  question  of  fact ; 

iDoggett  v.  Greene,  254  111.  134, 
139    (1912). 

2731 


2732  ANNOTATED    FORMS    OP    PLEADING    AND    PRACTICE 

but  the  existence  of  implied  authority  from  a  certain  state  of 
facts  is  a  question  of  law.2 

4502  Law  and  fact;  contracts,  interpretation 
The  interpretation  of  a  contract  is  for  the  court.3 

4503  Right  to  instructions 

A  party  has  a  right  to  request  the  giving  of  an  instruction 
which  clearly  presents  any  phase  of  his  case  or  defense.4  A  judge 
should  not  arbitrarily  refuse  to  examine  submitted  instructions 
for  the  purpose  of  deciding  whether  they  are  proper  to  be  given.5 
But  a  court  is  not  obliged  to  give  or  refuse  instructions,  unless 
they  are  prepared  and  tendered,  although  it  may  give  instructions 
without  a  request.6  A  court  may  refuse  to  give  instructions  if 
the  issues  are  simple  and  the  jury  have  already  been  fully  and 
fairly  instructed  by  other  instructions.7 

It  is  the  duty  of  a  court,  when  requested  so  to  do,  to  instruct  the 
jury  as  to  the  law  applicable  to  a  material  issue  upon  which  there 
is  any  evidence  in  the  record  which,  with  the  fair  inferences  that 
may  be  drawn  therefrom,  tends  to  prove  such  an  issue ;  8  and  it 
is  reversible  error  for  a  court  to  refuse  to  give  such  an 
instruction.9 

4504  Court's  own  motion 

Instructions  to  a  jury  may  be  given  by  the  court  upon  its  own 
motion,  without  the  request  of  either  party.10 

4505  Number  of  instructions,  limiting 

A  trial  judge  has  no  power  to  arbitrarily  limit  the  number  of 
instructions  that  shall  be  asked  by  the  parties  or  that  shall  be 
given  to  the  jury ;  but  whether  the  action  of  a  judge  in  so  restrict- 
ing instructions  is  reversible  error  depends  upon  the  effect  the 

2  Doggett  v.  Greene,  snpra.  ?  Asmossen    v.    Swift    &   Co.,    243 

3  Crosse  v.  Knights  of  Honor,  254       111.  93,  98   (1909). 

111.  80,  86  (1912).  s  Keokuk  &  Hamilton  Bridge  Co. 

*Cullen   v.   Higgins,  216   111.    79,       v.  Witzel,  228  111.  253,  259   (1907). 

84  (1905).  »Carlin   v.   Grand   Trunk   W.   Ky. 

5  Crane  Co.  v.  Hogan,  228  111.  238,       Co.,  243  111.  64,  67  (1909). 

340  (1907).  io  Stumps  v.  Kelley,  22  111.   140, 

«  Osgood  v.  Skinner,  211  111.  229,       142   (1859). 
240  (1904). 
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offered  or  refused  instructions  have  upon  the  case.    If  the  effect 
is  prejudicial,  it  is  reversible  error;  otherwise  it  is  not.11 


REQUISITES 

4506  Abstract 

An  instruction  should  not  state  an  abstract  proposition  of  law 
if  it  would  have  a  tendency  to  mislead  the  jury.12  The  giving 
of  an  instruction  which  embraces  an  abstract  proposition  of  law 
is  not  reversible  error,  if  it  recites  the  law  accurately  and  is  not 
misleading,13  or  if  the  abstract  proposition  of  law  is  applicable  to 
the  case.14 

4507  Accuracy 

If  an  instruction  does  not  assume  to  point  out  all  of  the  ele- 
ments of  proof  that  are  necessary  to  a  recovery  and  to  direct  a 
verdict,  it  is  required  to  be  correct  in  so  far  as  it  goes,  and  it 
must  be  in  harmony  with  the  other  instructions  so  that  the  jury 
might  not  be  misled.15  Great  care  is  required  in  drawing  and 
submitting  instructions  when  the  evidence  is  close  and  the  issues 
are  sharply  drawn.16 

Instructions  should  be  clear,  accurate,  and  concise  in  cases 
sounding  partly  in  damages,  where  the  evidence  is  conflicting, 
and  especially  where  the  facts  are  calculated  to  touch  upon  the 
feelings  and  sympathies  of  the  jurors.17 

It  is  not  error  to  refuse  to  give  an  inaccurate  instruction.18 

ii  Chicago  Union  Traction  Co.  v.  is  West   Chicago   Street   E.   Co.  v. 

Olsen,  211  111.  255,  256  (1904)  ;  Chi-  Schulz,    217    111.    322,    325    (1905); 

cago  City  Ey.  Co.  v.  Sanduskey,  198  Funston   v.   Hoffman,    232   111     360, 

111.  400,  403  (1902);  Chicago  Union  369   (1908);   Metropolitan  W.  S.  E. 

Traction   Co.   v.   Hanthorn,   211   111.  Ey.    Co.    v.    Stickney,    150    111.    362, 

367,   368    (1904).  384    (1894). 

12  Lyons  v.   Eyerson   &  Son,   242  ie  Toledo,  Peoria  &  Western  By. 

111.    409,    416     (1909);     Kenyon    v.  Co.    v.    Hammett,    220    111.     9,    15 

Chicago  City  Ey.   Co.,   235   111.  406,  (1906);      Fowler      v.      Chicago      & 

412   (1908)  ;   McKenzie  Furnace  Co.  Eastern  111.  B.  Co.,  234  111.  619,  622 

v.  Mailers,  231  111.  561,  566  (1908).  (1908);    Lyons  v.   Eyerson   &   Son, 

is  Jacobsen  v.  Heywood  &  Morrill  supra. 

Eattan  Co.,  236  111.  570,  574  (1908)  ;  n  Chicago  Union  Traction  Co.  v. 

Danley  v.   Hibbard,  222   111.   88,   93  Miller,  212  111.  49,  57  (1904). 

(1906).  is  Flanagan   v.   Chicago   City   Ry. 

I*  Mann   v.   Illinois  Central  Trac-  Co.,  243  111.  456,  462  (1910). 
tion    Co.,    236    111.    30,    35    (1908); 
Olcese   v.    Mobile   Fruit    &   Trading 
Co.,  211  111.  539,  544  (1904). 
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4508  Ad  damnum 

An  instruction  may  refer  the  jury  to  the  amount  or  ad  damnum 
claimed  in  the  declaration  as  a  basis  for  fixing  the  amount  of  dam- 
ages to  be  awarded,  provided  there  is  nothing  in  the  instruction 
which  tends  to  lead  the  jury  to  understand  that  they  ought  or 
may  allow  the  full  amount  so  claimed.19 

4509  Applicability- 
Parties  have  the  right  to  have  the  jury  instructed  in  the  law  as 

it  applies  to  their  particular  case,  and  not  merely  concerning  gen- 
eral rules  of  law.20 


4510  Argumentative 

An  instruction  should  not  be  argumentative.21 


4511  Cumulative 

The  practical  repetition  in  an  instruction  of  similar  rules  of 
law  is  bad  practice.22  Each  instruction  must  be  substantially 
different  from  all  of  the  others,23  as  cumulative  instructions 
cumber  the  record  and  have  a  tendency  to  confuse  the  jury.24  It 
is  proper  for  a  court  to  refuse  to  give  instructions  which  are  fully 
covered  by  the  given  instructions.25  And  it  is  the  court 's  duty  to 
avoid  a  repetition  of  instructions.26 

isKellyville   Coal    Co.    v.    Strine,  636,  637    (1909);  Chicago  City  Ry. 

217  111.  516,  533,  534  (1905).  v.   Schmidt,   217   111.   396,   402,   403 

20  Cache  River  Drainage  District  (1905);  Chicago  Union  Traction  Co. 
v  Chicago  &  Eastern  111.  R.  Co.,  255  v.  Jacobson,  217  111.  404,  408 
iil  398,405  (1912);  See  Sec.  4519,  (1905);  Wilkinson  v.  Aetna  Life 
infra.  Ins.   Co.,  240  111.   205,  214    (1909); 

21  Chicago  Union  Traction  Co.  v.  Pauckner  v.  Wakem,  231  111.  276, 
O'Brien,  219  111.  303,  309    (1906);  284    (1907). 

Koshinski  v.   Illinois  Steel  Co.,  231  24  Curtiss  v.   Martin,   20  111.   557, 

111.  198,  204,  205  (1907).  576    (1858). 

22  Chicago  &  Western  Indiana  Ry.  25  Karkowski  v.  LaSalle  County 
Co.  v.  Heidenreich,  254  111.  231,  243  Carbon  Coal  Co.,  248  111.  195,  201 
(1912)  (1911);      Park     Commissioners     v. 

23Brennen   v.   Chicago   &   Carter-  Ayer,  245  111.  402,  409  (1910);  Blair 

ville    Coal    Co.,    241    111.    610,    619  v.   Illinois   Central   R.    Co.,   243   111. 

(1909);    Sampsell  v.  Rybcyski,  229  224,   230    (1910);    Indiana,   Illinois 

111.  75,  79   (1907);  Dunn  v.  Critch-  &   Iowa   R.   Co.    v.    Otstot,    212   111. 

field,    214    111.    292,    300     (1905);  429,436   (1904)  ;  Griffing  Bros.  Co. 

Christy   v.   Elliott,   216   111.   31,   49,  v.  Winfield,  53  Fla.  589  (1907). 
50  (1905);  Smythe  v.  Parish  &  Co.,  26  Chicago  Union   Traction   Co.  v. 

237  111.  419,  420   (1908);   Ward  v.  Newmiller,  215  111.  383,  389  (1905). 
Chicago  City  Ry.  Co.,  237  111.  633, 
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4512  Evidence 

An  instruction  must  be  based  upon  the  evidence  in  the  case,27 
and  should  tell  the  jury  to  find  from  or  base  their  belief  upon  the 
evidence.28  A  general  direction  to  "find  from  the  evidence"  is 
sufficient  in  an  instruction  referring  to  the  several  facts  or 
elements.29 

An  instruction  which  merely  informs  the  jury  what  damages 
they  shall  award  in  case  they  shall  find  for  the  plaintiff,  need  not 
recapitulate  all  of  the  different  elements  that  constitute  a  cause  of 
action,  but  it  may  refer  generally,  to  the  evidence  in  the  case.30 

An  instruction  which  has  no  basis  in  the  evidence  may  be 
refused.31 

4513  Interference  with  jury's  duty 

An  instruction  should  not  interfere  with  the  province  and  duty 
of  the  jury  to  fairly  and  correctly  consider  and  weigh  the  testi- 
mony of  the  witnesses.32 

4514  trudge's  opinion 

In  charging  a  jury,  it  is  improper  for  a  judge  to  intimate  his 
opinion  or  views  upon  the  facts;  and  if  a  judge  intimates  his 
opinion  on  the  facts,  the  same  is  reversible  error.33 

4515  Law  of  the  case 

Ordinarily  it  is  not  necessary  that  any  one  of  the  instructions 
should  state  all  the  law  of  the  case,  as  omissions  therefrom  may  be 

27  Wabash  E.  Co.  v.  Campbell,  219  28  Bethel  v.  Pruett,  215  111.   162, 

111.  312,  322  (1906);  Hansell-Elcock  168  (1905). 

Foundry  Co.  v.  Clark,  214  111.   399,  29  Leighton    &   Howard    Steel   Co. 

413  (1905);  Dunn  v.  Crichfield,  214  v.    Snell,    217    111.    152,     159,    160 

111.  392,  300    (1905);   Indiana,  Illi-  (1905). 

nois  &  Iowa  E.  Co.  v.  Otstot,  212  30  Chicago  &  Alton  E.  Co.  v.  Har- 

111.    437;    Chicago    City   Ey.    Co.    v.  rington,   192  111.  9,   26    (1901). 

Jordan,    215   111.    390,   396    (1905);  si  Johnson  v.  Eoyal  Neighbors,  253 

Cullen    v.     Higgins,     216     111.     84;  111.  570,  577   (1912). 

Jaeobsen  v.  Heywood  &  Morrill  Eat-  32  Cleveland,    Cincinnati,    Chicago 

tan  Co.,  236  111.  570,  575 ;   Chicago  &  St.  Louis  Ey.  Co.  v.  Polecat  Drain- 

&  Alton  Ey.  Co.  v.  Walters,  217  111.  age    District,    213    111.    83,    88,    89 

87,  93   (1905)  ;  Biederman  v.  O'Con-  (1904). 

ner,  117  111.  493,  500  (1886) ;  Toledo,  33  Letts   v.   Letts,   91    Mich.    596, 

Wabash  &  Western  Ey.  Co.  v.  Ingra-  599    (1892)  ;    Buell   v.    Adams,    157 

ham,  77  111.  309,  312,  314   (1875);  Mich.  248,  254  (1909). 
Lyons   v.    Eyerson   &   Son,   242   111. 
416. 
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supplied  by  other  instructions.34  It  is  good  practice  to  state  in  an 
instruction  the  law  applicable  to  a  particular  question,  or  to 
state  specific  parts  of  the  case  in  separate  instructions,  so  that 
when  taken  as  a  series  they  shall  state  the  whole  law  of  the  case.35 
An  instruction  may  embody  the  law  of  the  case,  notwithstand- 
ing the  rule  which  prohibits  the  reading  of  authorities  to  jurors 
in  civil  cases.36 

4516  Misleading 

An  instruction  should  not  be  misleading  and  uncertain.37  An 
instruction  which  has  a  tendency  to  mislead  the  jury  should  be 
refused.38  Instructions  are  defective  and  misleading  when  they 
lay  down  contradictory  rules  and  the  following  of  one  rule  would 
lead  to  a  different  result  than  would  be  arrived  at  by  following 
another.39 

4517  Oral 

Oral  instructions  upon  material  issues  are  not  permissible  in 
Illinois.40  Parties  may  consent  to  the  giving  of  oral  instructions, 
and  such  consent  will  be  presumed  in  the  absence  of  specific 
objection  and  exception  to  the  giving  of  the  oral  instructions.41 
The  giving  of  an  erroneous  oral  instruction  is  not  reversible 
error.42 

4518  Policy  and  theory  of  the  law 

A  jury  should  not  be  instructed  upon  the  policy  or  the  theory 
of  the  law,  as  neither  of  these  is  within  their  province.43 

4519  Relevancy  and  applicability 

An  instruction  must  confine  itself  to  the  issues  and  must  relate 
to  the  facts  in  proof  and  must  be  applicable  to  the  case  on  trial.44 

34  Chicago    &    Joliet    Electric   Ry.  39  Illinois   Match   Co.   v.   Chicago, 

Co.    v.    Patton,    219    111.    214,    217  Rock  Island  &  Pacific  Ry.  Co.,  250 

(1906);    Chicago    City    Ry.    Co.    v.  111.396,404   (1911). 

Schmidt,  217  111.  400.  40  Hefling  v.  Van  Zandt,   162  111. 

ss  Klofski  v.  Railroad  Supply  Co.,  162,  166    (1896) ;   Sec.  73,  Practice 

235  111.   146,  154.  act,  1907. 

36Eeisch   v.   People,   229  111.   574,  *i  Franklin  Park  v.  Franklin,  231 

577  (1907).  111.   380,   383    (1907). 

37  Policemen 's  Benevolent  Ass'n  42  Daily  v.  Boudreau,  231  111.  228, 
v.  Ryce,  213  111.  9,  21    (1904).  231   (1907). 

38  Mitchell  v.  Deeds,  49  111.  416,  43  Metropolitan  West  Side  Ele- 
424  (1867);  Cache  River  Drainage  vated  Ry.  Co.  v.  Stickney,  150  111. 
District   v.    Chicago   &   Eastern   111.  362,   384    (1894). 

Ry.  Co.,  255  111.  406.  44  Grirfing  Bros.   Co.   v.  Winfield, 
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An  instruction  which  is  not  exactly  applicable  to  the  case,  but 
which  does  no  harm,  will  not  be  cause  for  a  reversal.45  Instruc- 
tions must  not  permit  a  recovery  upon  allegations  which  are  not 
in  the  declaration.46 

4520  Singling  out  facts 

An  instruction  should  not  single  out  and  give  prominence  to 
one  particular  fact  or  circumstance.47 

4521  Singling  out  parties 

An  instruction  should  be  applicable  to  both  parties,  without 
pointing  out  either  of  them,  unless  the  instruction  relates  to  the 
creditability  of  witnesses  and  the  plaintiff  or  defendant  testifies 
in  his  own  behalf.48 

4522  Statute,  words  of 

An  instruction  which  follows  the  language  of  the  statute  is 
sufficient.49  An  immaterial  omission  in  an  instruction  from  the 
quotation  of  a  statutory  provision  does  not  render  the  instruc- 
tion objectionable  if  it  is  not  misleading ;  although,  as  a  general 
rule,  a  party  who  undertakes  to  quote  verbatim  a  statutory  pro- 
vision must  do  so  accurately ;  and  if  not  thus  drawn,  the  instruc- 
tion should  be  refused.50 

4523  Theory  of  the  case 

Each  party  is  entitled  to  an  instruction  upon  his  theory  of  the 
case  if  the  evidence  fairly  tends  to  establish  a  fact  or  a  state  of 
facts,  without  conclusively  proving  the  fact  or  the  state  of 
facts.51    Such  an  instruction  may  be  based  upon  some  particular 

supra;    McKenzie    Furnace    Co.    v.  48  Chicago  &  Eastern  111.  Ey.  Co. 

Mailers,   231   111.   561,   566    (1908);  v.  Burridge,  211  111.  9,  13,  14  (1904). 

Odin   Coal  Co.   v.   Tadlock,   216   111.  *9  Mertens    v.     Southern    Coal    & 

624,  628  (1905).  Mining  Co.,  235  111.  540,  551  (1908)  ; 

45  Pittman  v.  Chicago  &  Eastern  Kellyville  Coal  Co.  v.  Strine,  217  111. 
111.  E.  Co.,  231  111.  581,  586   (1908).  536;    Danley    v.    Hibbard,    222    111. 

46  Hackett  v.  Chicago  City  Ey.  Co.,  93 ;  Eeisch  v.  People,  229  111.  574, 
235  111.   116,   131    (1908).  577   (1907). 

47  Policemen's  Benevolent  Ass'n  so  Colesar  v.  Star  Coal  Co.,  255 
v.  Byce,  213  111.  20;  Helbig  v.  Citi-  111.  532,  541   (1912). 

zens'  Ins.  Co.,  234  111.  251,  258,  259  si  Earp  v.  Lilly,  217  111.  582,  586 

(1908);    Funston    v.    Hoffman,   232  (1905) ;  Hagen  v.  Schleuter,  236  111. 

111.    360,    369     (1908);    Chicago    &  467,    475     (1908);     Chicago    Union 

Eastern  111.  E.  Co.  v.  Coggins,  212  Traction  Co.  v.  Leach,  215  111.  184, 

111.    369,    375     (1904);     Christy    v.  187    (1905). 
Elliott,    216    HI.     31,    51     (1905)  ; 
Pauckner  v.  Wakem,  231  111.  284. 
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hypothesis  or  theory  contended  for  by  one  party  and  may  sum- 
marize the  elements  which  are  necessary  to  a  recovery  upon  that 
theory  alone,  without  omitting  any  essential  matter;  although, 
as  a  general  rule,  an  instruction  must  not  sum  up  all  or  a  part 
of  the  facts  which  the  evidence  tends  to  prove  on  one  side  and 
omit  the  facts  on  the  other.52 

A  plaintiff  is  only  obliged  to  present  the  law  correctly  in  his 
instructions  which  is  applicable  to  his  theory  of  the  case ;  he  is 
not  bound  to  anticipate  or  exclude  every  possible  defense.53  But 
the  instruction  must  not  be  misleading  as  to  the  theory  relied 
upon  by  the  opposite  party  and  the  evidence  produced  in  the 
case.54 

SPECIFIC  INSTRUCTIONS 

4524  Collateral 

It  is  discretionary  with  the  trial  court  to  give  or  refuse  instruc- 
tions which  are  in  the  nature  of  a  lecture  on  collateral  matters, 
or  which  caution  a  jury  against  prejudice  or  favoritism.55 

4525  Declaration,  referring  to 

An  instruction  to  find  for  the  plaintiff  if  the  case  is  proved 
as  laid  or  charged  in  the  declaration  should  never  be  given  unless 
the  declaration  and  every  count  thereof  states  a  complete  cause 
of  action.50  The  practice  of  referring  the  jury  by  an  instruc- 
tion to  the  charge  made  in  the  declaration  is  objectional ;  but  this 
is  not  reversible  error.57  An  instruction  which  authorizes  a 
finding  according  to  the  charge  made  in  the  declaration  may 
ignore  a  negative  defense  that  amounts  to  a  general  denial.58 

4526  Disregarding  counts 

An  instruction  to  disregard  any  one  or  more  of  the  counts 
in  a  declaration  reaches  only  such  counts  as  fail  to  state  a  cause 

52  Dunn  v.  Crichfield,  214  111.  292,  (1909)  ;  Casey  v.  Chicago  City  Ey. 
299,  300  (1905).  Co.,   237   111.    140,    146    (1908). 

53  Kellyville  Coal  Co.  v.  Strine,  57  Waschow  v.  Kelly  Coal  Co.,  245 
217  111.  534,  535.  111.    516,    521     (1910);     Chicago    & 

54  Sampsell  v.  Rybeynski,  229  111.  Alton  R.  Co.  v.  Harrington,  192  111. 
75,  79  (1907).  9,  25   (1901);   Chicago  City  R.  Co. 

55Donk  Bros.  Coal  &  Coke  Co.  v.  v.    Hagenback,    228    111.    290,    297 

Thil,  228  111.  233,  244   (1907).  (1907). 

56  Cantwell    v.    Harding,    249   111.  58  Devaney   v.    Otis   Elevator   Co., 

354,358  (1911);  Kreiger  v.  Aurora,  251  111.  28,  41   (1911). 
E.  &  C.  R.   Co.,   242   111.   544,   551 
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of  action;  all  other  defects  in  the  counts  are  waived  by  not 
demurring,  and  by  taking  issue.59 

4527  Disregarding  testimony 

An  instruction  which,  in  effect,  requires  the  jury  to  wholly 
disregard  a  witness's  testimony,  if  incorrect  in  some  particu- 
lar, is  erroneous.00  A  jury  may  be  instructed  to  disregard  a  wit- 
ness's testimony  as  to  a  particular  fact  which  has  been  shown  to 
be  false,  without  requiring  them  to  disregard  his  entire  testi- 
mony, and  to  first  find  that  he  ' '  knowingly  and  wilfully  testified 
falsely."61 

4528  Hypothetical 

An  instruction  which  directs  a  verdict  for  either  party,  or 
which  amounts  to  such  a  direction  in  case  the  jury  shall  find 
certain  facts,  must  necessarily  contain  all  the  facts  and  the  sub- 
stantial defenses  which  will  authorize  the  verdict  directed.02 
An  instruction  is  not  hypothetical,  when  it  does  not  conclude 
with  the  direction  to  find  a  verdict  for  the  party  who  requests 
it.63  An  instruction  which  undertakes  to  summarize  the  ele- 
ments in  the  cause  that  are  essential  to  recovery,  must  be  based 
upon  some  particular  theory  or  hypothesis  and  the  evidence  sup- 
porting that  theory  alone,  without  noticing  distinct  antagonistic 
theories.64  It  should  recite  merely  the  ultimate  facts  that  are 
material  to  the  issue  and  that  are  controlling  in  the  case.05 
Hypothetical  instructions  may  be  limited  to  particular  counts 
of  the  declaration  and  may  authorize  a  finding  on  the  facts  thus 
alleged  and  none  other.66 

It  is  error  to  instruct  the  jury  that  if  a  certain  fact  exists  a 
certain  rule  of  law  applies  or  a  certain  verdict  is  to  be  returned, 
if  there  is  no  evidence  of  the  fact ;  but  it  is  proper  to  refer  the 
jury  to  the  declaration  or  to  the  several  counts  for  facts  which 

59  Consolidated  Coal  Co.  v.  Scliei-  Montgomery  Coal  Co.  v.  Barrmger, 

ber,  167  111.   539,  542    (1897);   See.  218   111.   327,    337    (1907);    Mooney 

71,  Practice  act.  v.  Chicago,  239  111.  414,  421   (1909). 

eo  Chicago  &  Western  Indiana  R.  gs  Klofski  v.  Railroad  Supply  Co., 

Co.    v.    Heidenreich,    254    111.    231,  235  111.  146. 

243     (1912);     Chicago,    Ottawa    &  e*  Chicago  &  Alton  R.  Co.  v.  Har- 

Peoria  Ry.   Co.   v.   Rausch,   245   111.  rington,  192  111.  24. 

477,  481    (1910).  65  Chicago  &  Alton  R.  Co.  v.  Har- 

6i  Devaney  v.   Otis  Elevator   Co.,  rington,    supra. 

251  111.  39.  66  Neiee   v.    Chicago    &    Alton   R. 

62  Illinois  Terra  Cotta  Lumber  Co.  Co.,  254  111.  595,  606   (1912). 
v.  Hanley,  214  111.  243,  247  (1905)  ; 
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embody  a  certain  hypothesis,  although  there  is  no  evidence  to 
sustain  some  of  the  counts.  It  is  not  good  practice,  however,  to 
give  an  instruction  which  refers  the  jury  to  the  declaration.67  It 
is  error  to  refuse  an  instruction  which  states  a  correct  hypothesis 
of  undisputed  facts  and  which  applies  a  rule  of  law  that  is  ap- 
plicable thereto.68 

4529  Preponderance 

An  instruction  on  the  preponderance  of  the  evidence  may 
refer  to  the  number  of  witnesses  testifying  for  and  against  the 
issues  in  the  case,  as  one  of  the  elements  to  be  considered.69  An 
instruction  which  attempts  to  enumerate  the  elements  which 
would  justify  a  recovery,  and  to  direct  the  jury  to  determine 
the  preponderance  of  the  evidence,  must  not  omit  any  material 
element  necessary  to  the  recovery,  and  must  leave  the  jury  free 
to  consider  all  of  the  evidence  introduced  and  all  the  facts  and 
circumstances  shown  upon  the  trial.70 

PRACTICE 

4530  Generally,  precedents 

Instructions  which  represent  the  deliberate  and  unanimous 
judgment  of  courts  as  to  the  law,  and  which  have  been  confirmed 
by  long  experience,  should  not  be  offered  or  modified.71  A  proper 
instruction,  however,  in  one  case  does  not  necessarily  constitute 
a  proper  instruction  in  another.72 

4531  Generally,  modification 

It  is  proper  for  a  court  to  modify  general  instructions  by  limit- 
ing them  to  a  particular  count  in  the  declaration  which  the  evi- 
dence tends  to  support.73 

4532  District  of  Columbia 

Instructions  or  prayers  in  District  of  Columbia  are  marked 
"granted,  exception,"  or  "refused,  exception,"  if  there  is  an 

67  Schlander  v.  Chicago  &  Southern  7i  Chicago   Title   &    Trust   Co.   v. 

Traction  Co.,  253  111.  154,  162,  163  Core,  223  111.  58,  66  (1906). 

(1912).  72  Illinois  Terra  Cotta  Lumber  Co. 

ss  Crosse    v.    Knights    of    Honor,  v.  Hanley,  214  111.  247. 

254  111.  87.  73  Enright  v.  Gibson,  219  111.  550, 

69  Lyons  v.   Ryerson   &   Son,   242  553    (1906). 
111.   417. 

70  Chicago  Union   Traction  Co.  v. 
Hampe,  228  111.  346,  350  (1907). 
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exception  or  "canceled,"  "conceded  as  amended,"  or  "with- 
drawn." 


4533  Florida 

Before  a  case  is  about  to  be  argued,  it  is  the  practice  in 
Florida  to  submit  to  the  court  instructions  on  behalf  of  each 
of  the  parties.  Each  party's  instructions  are  in  the  following 
form: 

The  plaintiff  or  the  defendant,  as  the  case  may  be,  asks  the 
court  to  charge  as  follows: 

1.  (Set  forth  the  instruction  and  continue,  numerically 
with  all  other  requests) 

If  the  court  deems  an  instruction  to  be  accurate,  it  will  be 
given  in  his  charge ;  if  the  court  considers  the  instruction  inac- 
curate, it  will  be  omitted  from  the  charge  and  a  memorandum 
made  opposite  the  instruction  that  "Instruction  (number) 
refused:  plaintiff  excepted."  The  defendant's  instructions 
are  submitted  and  disposed  of  in  the  same  way.  The  charge 
is  made  up  from  the  given  instructions  and  such  other  matter 
as  the  court  considers  advisable. 


4534  Illinois 

An  instruction  should  not  be  designated  as  the  "plaintiff's" 
or  the  "defendant's,"  nor  should  they  contain  a  statement  on 
whose  behalf  they  are  given.74 

4535  Mississippi 

In  Mississippi,  the  clerk  of  the  court  marks  the  instructions 
"given"  or  "refused." 

EXCEPTIONS 

4536  Waiver 

Alleged  error  in  the  rejection  of  prayers  (instructions)  offered 
at  the  conclusion  of  the  plaintiff's  case  is  waived  by  the  defend- 
ant's subsequent  introduction  of  testimony,  unless  the  prayers 
are  renewed  by  him  at  the  end  of  the  testimony.75 

74  Indiana,  Illinois  &  Iowa  E.  Co.  Logsdon,  101  Md.  359,  362  (1905); 
v.  Otstot,  212  111    439.  German     Union     Fire    Ins.     Co.    v. 

75  Baltimore    &    Ohio    E.    Co.    v.       Cohen,  114  Md.  130,  138  (1910). 
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4537  Illinois 

(Caption) 
And  now   comes  the  defendant,    ,  by , 

its  attorney,  and  enters  and  tiles  in  writing  its  exceptions  to 
the  giving,  to  the  refusing  to  give  instructions,  and  to  the 
giving  of  instructions  as  modified  in  the  above  entitled  cause, 
as  follows : 

1.  The  court  erred  in  refusing  to  instruct  the  jury  at  the 
close  of  plaintiff's  evidence  to  find  the  defendant  not  guilty; 
to  which  action  of  the  court  in  so  refusing  to  instruct  the 
jury  at  the  close  of  plaintiff's  evidence  to  find  the  defendant 
not  guilty  the  defendant  now  here  excepts. 

2.  The  court  erred  in  refusing  to  instruct  the  jury  at  the 
close  of  all  the  evidence  to  find  the  defendant  not  guilty;  to 
which  action  of  the  court  in  so  refusing  to  instruct  the  jury 
at  the  close  of  all  the  evidence  in  the  case  to  find  the  defend- 
ant not  guilty  the  defendant  now  here  excepts. 

3.  The  court  erred  in  giving  each  of  the  instructions  given 
by  the  court  on  behalf  of  the  plaintiff;  to  which  action  of  the 
court  in  giving  such  instructions,  and  each  of  them,  on  behalf 
of  the  plaintiff  the  defendant  now  here  excepts. 

4.  The  court  erred  in  refusing  to  give  proper  instructions 
asked  by  the  defendant ;  to  which  action  of  the  court  in  refus- 
ing to  give  proper  instructions  asked  by  the  defendant,  and 
each  of  them,  the  defendant  now  here  excepts. 

5.  The  court  erred  in  improperly  modifying  instructions 
asked  on  behalf  of  defendant  and  in  giving  them  to  the  jury 
as  so  modified ;  to  which  action  of  the  court  in  so  modifying 
such  instructions,  and  each  of  them,  the  defendant  now  here 
excepts. 


Defendant's  attorney. 

4538  Maryland 

(Caption) 

The  defendant  files  special  exceptions  to  the  plaintiff's  first 
prayer,  because  there  is  no  evidence  to  support  the  case,  and 
because  there  is  no  evidence  in  this  case  showing  the  condi- 
tions of  the  wire  at  the  point  where  the  defendant  grasped 
the  same  and  at  the  time  of  the  occurrence  of  the  accident.     * 

(Overruled) 


Defendant's  attorney. 
To  which   action   of   the   court  in    granting   the   first   and 

prayers  of  the  plaintiff,  and  in  rejecting  the  first, 

,   and   prayers  of  the  defendant,  and  in 

overruling   the   special   exceptions    of   the    defendant   to   the 
plaintiff's  first  and   prayers,  the  plaintiff  excepts  and 
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asks  the  court  to  sign  and  seal  this,  its bill  of  excep- 
tions ;  which  is  accordingly  done  this day  of , 

19... 

(Seal) 

CONSTRUCTION 

4539  Generally 

Instructions  to  a  jury  are  regarded  as  a  connected  series  con- 
stituting a  single  charge ; 76  and  an  instruction  is  not  necessarily 
bad,  if,  when  all  of  the  instructions  are  considered,  the  law  of 
the  case  is  accurately  stated.77 

4540  Ambiguous  or  doubtful 

In  instructions  which  are  not  contradictory  of  one  another, 
an  ambiguous  element  in  one  instruction  may  be  cured  by 
another  instruction.  So  a  doubt  in  the  proper  construction  of  an 
instruction  of  one  party  may  be  removed  by  an  instruction  of 
another  party.78 

4541  Defective,  curable 

If  someone  of  the  instructions  omits  an  element  which  it  should 
contain  and  it  does  not  direct  a  verdict,  the  defect  in  that  in- 
struction may  be  supplied  and  the  omission  may  be  cured  by 
other  given  instructions  which  fully  cover  the  omitted  element, 
provided  the  instructions  are  not  in  conflict  with  each  other  as 
far  as  they  go.79  An  instruction  is  cured  when  the  instructions 
considered  together  as  a  whole,  correctly  state  the  law  upon  a 
given  subject.80 

4542  Defective,  not  curable 

But  an  instruction  which  directs  a  verdict  and  omits  some 
fact  or  element  necessary  to  sustain  a  recovery,  or  to  support  a 
defense,  cannot  be  cured  by  another  instruction  which  supplies 

76  Chicago  Union  Traction  Co.  v.  78  Chicago  Union  Traction  Co.  v. 
Hanthorn,    211    111.    372;    Western  Hanthorn,  211  111.  373. 
Underwriters  Ass'n  v.  Hankins,  221  79  Suehr  v.   Sanitary  District,  242 
111.  304,  311  (1906);  Bethel  (Town)  111    496,   500    (1909). 

v.  Pruett,  215  111.  162,  168   (1905);  so  Chicago  City  Ey.  Co.  v.  Shreve, 

Helbijj    v.    Citizens'    Ins.    Co.,    234  226  111.  530,  539   (1907);   Moore  v. 

111.    251,    257    (1908)  ;    VanCleef  v.  Aurora,    Elgin    &    Chicago    E.    Co., 

Chicago,  240  111.  318,  329  (1909).  246  111.  56,  60   (1910). 

77  American    Car   &   Foundry   Co. 
v.  Hill,  226  111.  227,  235  (1907). 
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the  omitted  fact  or  element.81  Accurate  instructions  given  on 
behalf  of  one  party  will  not  obviate  erroneous  instructions  offered 
on  behalf  of  the  other  party  where  the  evidence  is  conflicting.82 

4543  Harmless 

An  erroneous  instruction  which  might  be  wrong  is  rendered 
harmless  where  it  clearly  appears  that  the  jury  had  failed  to 
follow  it.83 

4544  Immaterial 

An  instruction  which  relates  to  an  immaterial  issue  is  prop- 
erly rejected.84 

4545  Jury 

A  jury  has  a  right  to  read  and  compare  instructions  to  see 
whether  any  one  of  the  instructions  of  the  series  is  qualified  or 
cured  in  its  defective  character  by  another  instruction  in  the 


series 


85 


4546  Mutual  error 

Parties  are  estopped  from  urging  mutual  errors  in  instruc- 
tions.86 

4547  Sufficiency 

An  instruction  is  sufficient  if  it  can  be  properly  understood 
by  the  average  man.87  So  instructions  are  sufficient  if  they 
present  the  law  to  the  jury  with  substantial  correctness,  when 
taken  as  a  whole.88 

WORDS  AND  PHRASES 

4548  May  or  might 

The  use  of  the  word  "may"  or  "might"  in  instructions  does 
not  materially  change  their  meaning.89 

si  Western  Underwriters  Ass  'n  v.  86  Mclnturff  v.   Insurance  Co.  of 

Hankins,  supra;   Cantwell  v.   Hard-  North     America,     248     111.     92,     99 

ing,  249  111.  354,  358  (1911).  (1910). 

82  Lyons  v.  Ryerson  &  Son,  242  87  Leighton  &  Howard  Steel  Co. 
111.  416.  v.   Snell,   217   111.   152,   160    (1905). 

83  Dunn  v.  Crichfield,  214  HI.  300.  88  Carter    v.    Cairo,    Vincennes    & 
s*Karkowski  v.  La  Salle  County       Chicago   Ry.   Co.,   240   111.    152,   160 

Carbon  Coal  Co.,  248  111.  200.  (1909). 

85  Chicago  Union  Traction  Co.  v.  89  United   States   Brewing   Co.   v. 

Hanthorn,   supra.  Stoltenberg,  211  111.  531,  535  (1904). 
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4549  Reference  to  declaration 

It  is  correct  to  use  in  an  instruction  the  phrase  "as  alleged 
or  charged  in  the  declaration. ' '  90 

4550  Successfully  impeached 

The  phrase  "successfully  impeached"  should  not  be  used  in 
an  instruction  unless  its  meaning  is  explained ;  but  whether  the 
use  of  this  phrase  is  reversible  error  depends  upon  its  probable 
effect  it  had  upon  the  jury  under  the  circumstances  of  the 
case.91 

1551  Time  of  injury 

Words  referring  to  the  time  of  an  injury  used  in  an  instruc- 
tion are  given  a  liberal  and  not  a  strict  or  a  literal  meaning,  and 
as  relating  to  the  whole  transaction.92 

so  United    States    Brewing   Co.    v.  92  Hornung   v.   Decatur   Ry.   &   L. 

Stoltenberg,  211   111.   534.  Co.,  241  111.  128,  130   (1909). 

9i  Metzger    v.    Manlove,    241    111. 
113,  116   (1909). 
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IN  GENERAL 

4552  Object 

The  purpose  of  propositions  of  law  is  to  show  by  the  record 
the  principles  of  law  that  are  applicable  to  the  case  under 
consideration.1 

4553  Necessity 

No  proposition  of  law  is  necessary  where  the  only  question 
is  one  of  law,  such  as  the  construction  of  a  contract.2  In  a  case 
which  is  tried  by  the  court  without  a  jury,  it  is  necessary  to 
submit  written  propositions  of  law  to  be  held  as  law  in  the  deci- 
sion of  the  case,  if  the  rulings  of  the  trial  court  are  sought 
to  be  reviewed  by  an  appellate  tribunal ; 3  and  in  such  a  case  no 
correct  judgment  can  be  entered  in  the  supreme  court  on  the 
measure  of  damages  without  its  submission  to  the  trial  court  in 
a  proposition  of  law.4  Propositions  of  law  can  be  presented 
only  in  cases  where  either  party  is  entitled  to  a  trial  by  jury 
and  the  case  is  to  be  tried  by  agreement  by  the  court.5  No 
propositions  of  law  are  necessary  on  appeals  from  the  probate 
court  in  proceedings  for  the  probating  of  a  will.6 

i  Fuehs  &  Lang  Mnfg.  Co.  v.  Kit-  4  Sandoval  Zinc  Co.  v.  New  Am- 

tredge  &  Co.,  242  111.  88,  99   (1909).       sterdam  Casualty  Co.,  235  111.   306, 

2  Weld  v.  First  National  Bank,  255       313   (1908). 

111.  43,  48    (1912).  5  More  v.  More,  211  111.  268,  270 

3  Grand     Pacific     Hotel     Co.     v.        (1904). 

Pinkerton,     217     111.  61,     71,     72  6  Schofield  v.  Thomas,  236  111.  417, 

(1905);    Jacobson    v.  Liverpool    &       428  (1908). 

London  &  Globe  Ins.  Co.,  231  111. 
61,  62   (1907). 
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4554  Requisites 

Propositions  of  law  should  always  state  the  law  that  is  ap- 
plicable to  the  case  made  by  the  evidence  and  the  pleadings,  in 
reasonable  accurate  terms,7  whether  the  trial  is  by  a  jury  or  by 
the  court.8  A  proposition  of  law  is  objectionable  when  it  omits 
a  material  element  in  the  case  that  the  evidence  tends  to 
establish.9  The  proposition  of  law  should  not  assume  facts  which 
are  in  controversy,  or  contain  irrelevant  matter.10  The  statute 
requiring  a  submission  of  propositions  of  law  does  not  authorize 
a  submission  of  propositions  of  fact  or  the  making  of  special 
findings  of  fact.11  A  proposition  which  is  a  mixed  proposition 
of  law  and  fact  is  objectionable.12 

4555  Construction 

Propositions  of  law  are  sufficient  if,  when  taken  together, 
are  not  inconsistent  with  the  judgment,  although  some  of  the 
propositions,  when  standing  alone,  are  incomplete.13 

FINDING  FOR  DEFENDANT 

4556  Nature  and  scope 

A  proposition  to  find  for  the  defendant,  is  in  the  nature  of 
a  demurrer  to  the  evidence  and  preserves  for  a  reviewing  court 
the  question  of  law  whether  the  evidence  tends  to  show  a  right 
of  recovery.14 

PRACTICE 

4557  Exception 

A  proposition  of  law  which  is  refused  or  which  is  rejected  in 
a  manner  amounting  to  a  refusal  cannot  be  reviewed  on  appeal 
or  error  unless  a  proper  exception  to  the  action  of  the  trial 
court  is  taken  and  preserved.15 

7  Wadhams  v.  Swan,   109  111.  46,  "  Grand     Pacific     Hotel     Co.     v. 

55  (1884);  Martin  v.  Hertz,  224  111.  Pinkerton,   217   111.   74. 

84,  92   (1906);   Ryan  v.  Miller,  153  12  Illinois  Central  R.  Co.  v.  Seitz, 

111.    138,    141    (1894).  214   111.   354. 

s  Illinois  Central  R.  Co.  v.  Noyes,  "  Cicero  v.   Grisko,   240  111.   220, 

252   111.   178,   183    (1911);    Sec.   61,  230    (1909). 

Practice  act  (Hurd's  Stat.  1911,  p.  14  Grand"    Pacific     Hotel     Co.     v. 

1777);  Vigus  v.  O  'Bannon,  118  111.  Pinkerton,    supra. 

334   (1886),  overruled.  15  Gratiot.   Street    Warehouse    Co. 

9  Illinois  Central  R.  Co.  v.  Seitz,  v.  St.  Louis,  Alton  &  Terre  Haute 
214  111.  350,  356  (1905).  R,  Co.,  221  111.  418,  423  (1906). 

10  London  Guarantee  &  Accident 
Co.  v.  American  Cereal  Co.,  251  111. 
123,  129   (1911). 
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SPECIAL  INTERROGATORIES 

4558  Submission;  court's  own  motion,  notice 

A  court  has  a  right  to  submit  special  interrogatories  of  its  own 
motion.1  It  may  also  submit  its  own  special  interrogatories  in 
place  of  those  that  are  offered  by  the  parties.2  But  a  court 
should  not,  of  its  own  motion,  submit  special  interrogatories  to 
the  jury  without  notice  to  counsel.3  The  failure  to  submit 
to  counsel  the  court's  own  special  interrogatories  before  giving 
them  to  the  jury  is  not  reversible  error.4 

4559  Submission,  cumulative 

Special  interrogatories  which  are  covered  by  interrogatories 
given  at  the  request  of  the  other  party  may  be  refused.5 

4560  Requisites 

In  a  special  verdict  or  in  a  finding  of  facts,  it  is  improper  to 
find  in  point  of  fact  that  the  pleadings  in  the  cause  contain,  or 
do  not  contain,  certain  allegations,  for  a  pleading  speaks  for 

i  Hansell-Elcock    Foundry    Co.    v.  *  Chicago  City  Ry.  Co.  v.  Nelson, 

Clark,  214  111.  399,  414  (1905).  215  111.  436,  443,  444  (1905). 

2  Chicago  &  Alton  R.  Co.  v.  Har-  5  Leighton  &  Howard  Steel  Co.  v. 
rington,  192  111.  91,  31   (1901).  Snell,  217  111.  152,  161   (1905). 

3  Chicago  City  Ry.  Co.  v.  Jordan, 
215  111.  390,  395  (1905). 
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itself  and  its  construction  is  purely  a  matter  of  law.6  A  spe- 
cial interrogatory  should  not  relate  to  evidentiary  facts,  nor 
should  it  present  an  immaterial  question  to  the  jury,7  nor  should 
it  require  the  jury  to  state  the  evidence  upon  which  they  base 
their  conclusions.8  A  special  interrogatory  must  embody  an  ulti- 
mate fact  of  such  a  character  that  it  would  control  a  general 
verdict.9  The  interrogatory  is  objectionable  if  an  answer  to  it 
could  not  control  the  general  verdict;  or  if  it  assumes  material 
facts ;  or  if  it  calls  for  evidentiary  facts  alone.10 

4561  Forms  (111.) 

(Caption) 

The  court  instructs  the  jury  to  answer  in  writing  the  fol- 
lowing interrogatories  and  return  them  with  their  general 
verdict : 

1.  Did  the  plaintiff's  husband  switch  on  the  same  track 
where  he  was  killed,  as  often  as  every  other  night  for  more 
than  a  month  before  he  was  killed? 

Answer: 

2.  Was  the  defendant's  track  where  this  accident  occurred 
in  the  same  condition  at  the  time  of  the  accident  as  it  had  been 
during  all  the  time  that  the  plaintiff's  husband  had  worked 
there? 

Answer : 

3.  Is  there  any  evidence  that  the  plaintiff's  husband  ever 
complained  to  the  defendant  about  the  defective  condition  of 
this  track,  or  objected  to  working  on  it? 

Answer : 

4.  Did  not  the  plaintiff's  husband  know,  or  could  he  not, 
by  the  exercise  of  reasonable  care  for  his  safety,  have  known 
the  condition  of  the  track  where  he  was  killed? 

Answer : 

5.  How  long  did  the  deceased  work  at  the  place  in  question? 
Answer : 

6.  During  that  time  how  often  did  he  switch  cars  over  the 
rails  on  which  he  was  killed? 

Answer : 


6  Earle   v.    Westchester   Fire   Ins.  9  Springfield   Coal   Mining  Co.   v. 
Co.,  29  Mich.  414,  418    (1874).  Gedutis,  227  111.  9,  13   (1907);   Chi- 

7  Chicago  City  By.  Co.  v.  Jordan,  cago  City  Ry.  Co.  v.  Foster,  226  111. 
215  111.   394;   People  v.   Commercial  288,  294  (1907). 

Life  Ins.  Co.,  247  111.  92,  103  (1910).  io  Chicago  &  Alton  E,  Co.  v.  Har- 

s  Chicago  &  Northwestern  Ey.  Co.  rington,  192  111.  32;  Sec.  79,  Practice 

v.     Dunleavy,     129     111.     132,     143  act  1907. 
(1889)  ;  Judy  v.  Sterrett,  153  111.  94, 
98    (1894). 
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b 

(Caption) 

The  court  is  hereby  requested,  on  behalf  of  the  said  defend- 
ant, to  submit  to  the  jury  the  following  interrogatories  and 
to  instruct  the  jury  to  answer  the  same,  and  each  of  them, 
specially  and  in  writing: 

1.  Was  there  more  than  one  load  of  loose  tobacco,  or  tobacco 
on  strings,  put  in  the  basement  at ? 

2.  Was  there  more  than  one  load  of  boxes  brought  and  put 
in  said  basement? 

3.  If  there  was  but  one  load  of  boxes  brought  and  placed 
in  said  basement,  were  there  more  than  three  boxes  in  said 
load? 

4.  Were  any  of  the  boxes  in  said  basement,  immediately 
after  the  fire,  empty,  and  without  any  tobacco  in  them  ?  If  so, 
how  many? 

5.  Was  there  any  tobacco  hanging  on  strings  from  the  ceil- 
ing in  the  basement  at at  the  time  of  the  fire  ? 

6.  Were  there  parts  of  said  tobacco  better  than  others,  and 
were  there  some  parts  of  said  tobacco  of  greater  value  than 
others? 

7.  Had  the  parts  of  said  tobacco  which  were  poorer  than 
others  been  selected  and  taken  out  at  the  time  of  the  fire  ? 

8.  Did  the  said and agree  with  the  said  defend- 
ant for  an  appraisement? 

9.  Was  there  an  appraisement  and  award  after  the  amount 
of  loss  on  said  tobacco  alleged  to  have  been  saved  from  the 
fire? 

10.  Was  there  any  fraud  on  the  part  of  the  appraisers  in 
appraising  said  tobacco  and  in  making  said  award  ? 

11.  Did  said  appraisers  in  appraising  said  tobacco  and  mak- 
ing said  award,  act  in  good  faith? 

12.  Did  said pay  anything  to  said and 

for  the  policies  on  said  loss? 

13.  What  consideration  did  he  pay  to  the  said and 

for  the  policies  on  said  loss? 

14.  Was  the  tobacco  covered  by  the  policy  of  insurance  in 
question,  and  the  other  policies,  of  an  inferior  quality  of 
tobacco? 

15.  Did  the  said and in  making  and  deliver- 
ing to  the  defendant  proofs  of  loss  as  required  by  the  condi- 
tions of  the  policies  in  question,  wilfully  and  fraudulently 
represent  and  swear  to  an  excessive  and  gross  exaggeration  of 
the  amount  of  the  loss? 

16.  Have  the  said and been  guilty  of  fraud 

and  false  swearing  within  the  meaning  and  conditions  of  the 
policies  in  question? 


Defendant's  attorney. 
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4562  Construction 

A  special  finding  of  a  jury  is  not  inconsistent  with  the  general 
verdict,  if  the  finding  is  not  upon  an  ultimate  fact,  or  upon  a 
fact  which  has  a  controlling  effect  upon  an  ultimate  fact.11 

4563  Judgment 

A  judgment  may  be  entered  upon  special  findings  of  fact 
which  are  inconsistent  with  the  general  verdict.12 

FINDINGS  OF  FACT 

4564  Request,  necessity 

In  a  case  tried  by  the  court  without  a  jury,  a  written  request 
for  a  finding  is  not  necessary  under  Michigan  practice  unless 
the  party  desires  a  detailed  finding  on  the  facts  and  the  law  of 
the  case.13 

4565  Requests  (D.  C.) 

(Caption) 

The  plaintiff  requests  the  court  to  find  the  following  facts 
to  have  been  proven:    (State  all  the  proved  facts). 

The  plaintiff  requests  the  court  to  find  as  a  matter  of  law 
that  under  the  pleadings  and  the  evidence  in  this  case,  it  was 
(State  particular  matter  claimed  to  be  the  law). 

The  plaintiff  requests  the  court  to  render  a  judgment  in  his 
favor  on  the  pleadings  and  all  the  evidence  in  the  cause  for  the 
sum  of dollars  with  interest  from 

(Illinois) 

(Caption) 

And  now  comes  said  defendant, ,  upon  the  trial 

of  said  cause,  and  at  the  close  of  the  evidence  and  before  the 
argument  and  decision  thereof,  and  requests  the  said  court  to 
make  special  findings  of  fact  upon  the  following  questions : 

1.  Did  the  defendant  on  the or  day  of 

,  1. . .,  refuse  to  pay  or  entertain  the  plaintiff's  claim? 

2.  Did' the  defendant  waive  that  provision  of  its  contract 
giving  it  ninety  days  from  the  presentation  of  proofs  of  loss 
within  which  to  pay  the  plaintiff's  claim?    If  so,  when? 

3.  Did  the  defendant  ever  waive  said  provision  last  above 
mentioned  in  any  other  way  than  by  its  refusal  on  the 

ii  Devine  v.  Federal  Life  Ins.  Co.,  «  People  v.  Littlejohn,   11  Mich. 

250  111.  203,  207  (1911).  60,  61    (1862). 

12  Moore  v.  Dering  Coal  Co.,  242 
HI.  84,  87  (1909)  ;  See.  79,  Practice 
act. 
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or day  of ,  1. . .,  to  pay  or  entertain  the  plain- 
tiff's claim?    If  so,  when  and  in  what  manner? 

4     Was  any  written  notice  by or  his  representative 

to  the  defendant  in ,  stating  time,  place,  manner  and 

nature  of  injury,  and  the  certificate  of  a  surgeon  who  had 
examined  said  injury  as  soon  as  his  services  could  be  secured, 
furnished  to  the  defendant? 

5.  Was  compliance  with  that  portion  of  the  certificate 
requiring  said  notice  and  certificate  impossible? 

(Michigan) 

(Caption) 

This  cause  coming  on  to  be  heard  before  the  court  without 
a  jury,  the  defendant  by  its  attorney  hereby  requests  the  court 
to  find  and  make  a  finding  of  facts  in  said  cause  and  of  the 
law  applicable  thereto. 

Dated,  etc. 

4566  Requisites 

In  cases  tried  before  a  court  without  a  jury  the  finding  of 
facts  must  contain  all  of  the  material  facts  established  by  the 
evidence  in  a  manner  to  enable  the  court  to  award  a  proper 
judgment.14  The  finding  of  facts  should  set  forth  the  facts 
found,  and  not  merely  the  evidence  which  tends  to  prove  them.15 
A  finding  of  facts,  or  a  finding  of  any  material  fact,  which  is 
not  supported  by  evidence  is  not  binding  and  is  of  no  effect.16 

4567  Draft,  practice 

It  is  not  error  for  the  court  to  permit  the  prevailing  party 
to  prepare  findings  of  fact  for  the  court  to  pass  upon.17 

4568  Court's  duty 

In  a  case  tried  without  a  jury,  it  is  the  judge's  duty  to  find 
all  of  the  facts  which  the  testimony  tends  to  prove,  and  all  the 
inferences  of  fact  which  are  or  may  be  drawn  from  the  testi- 
mony.18 

4569  Amendment,  waiver 

A  party  who  is  dissatisfied  with  the  findings  of  fact,  must 
propose  amendments,  as  otherwise  it  will  be  presumed  that  the 

I*  Adams   v.   Champion,   31   Mich.  1G  Hubbardston     Lumber     Co.     v. 

233,  234    (1875).  Bates,  31  Mich.  158,  164  (1875). 

is  Trndo    v.    Anderson,    10    Mich.  it  Bateman  v.  Blaisdell,  83  Mich. 

357,    367    (1862);    Earle    v.    West-  357,  360    (1890). 

Chester  Fire  Ins.  Co.,  29  Mich.  414,  is  Bateman  v.  Blaisdell,  supra. 
417   (1874). 
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evidence  warrant  the  findings.19  Insufficient  or  defective  find- 
ings, are  waived  unless  a  party  presents  in  apt  time,  further 
or  more  specific  findings  and  requests  rulings  upon  them.20 

4570  Exceptions,  necessity 

The  supreme  court  will  not  review  the  finding  and  judgment 
in  a  case  tried  by  the  court  without  a  jury,  unless  exceptions 
to  such  a  judgment  have  been  actually  taken  and  preserved 
by  a  bill  of  exceptions.21 

4571  Exceptions  (Mich.) 

(Caption) 

And  now  comes  the  above  named  plaintiff  by  , 

its  attorney,  and  duly  excepts  to  the  findings  of  the  court  on 
the  questions  of  law  contained  in  said  findings  made  and  filed 
in  said  cause, ,  19 . . ,  to  wit : 

1.  Plaintiff  excepts  to  the  findings  of  law  that  the  liability 
of  the  surety  on  an  appeal  bond  ceased  with  the  discharge 
of  the  principal  of  said  bond  in  bankruptcy,  where  said  appeal 
bond  given  by  said  judgment  debtor  on  an  appeal  from  the 
justice  to  the  circuit  court  was  made  and  executed  and  the 
appeal  perfected  more  than  four  months  prior  to  the  adjudi- 
cation in  bankruptcy  of  said  judgment  debtor. 

2.  Plaintiff  excepts  to  the  findings  of  the  court  that  the 
filing  of  an  appeal  bond  in  the  justice  court  dissolved  an  attach- 
ment bond  given  in  attachment  proceedings  in  said  justice  court 
and  released  the  attachment  property  from  the  attachment 
lien. 

3.  Plaintiff  excepts  to  the  findings  of  the  court  that  the 
filing  of  an  appeal  bond  from  the  justice  of  the  circuit  court 
operated  to  release  the  surety  on  an  attachment  bond  filed  in 
said  justice  court  to  release  property  from  the  lien  of  attach- 
ment. 

4.  Plaintiff  excepts  to  the  findings  of  the  court  that  the 
defendant  was  entitled  to  a  verdict  of  no  cause  for  action. 

5.  Plaintiff  excepts  to  the  findings  of  the  court  that  under 
the  law  of  this  state,  a  special  judgment  cannot  be  entered 
against  the  principal  defendant  upon  a  bond  to  fix  the  liability 
of  a  surety. 

Dated,  etc. 


Attorney  for  plaintiff. 


19  Merrill  v.  Newton,  99  Mich.  226,  town,  98  Mich.  431,  436  (1894)  ;  Cir- 
229  (1894);  First  National  Bank  v.  cuit  Court  Rule  26   (b). 

Walker,  115  Mich.  434,  439  (1897) ;  21  Grand  Pacific  Hotel  Co.  v.  Pink- 
Circuit  Court  Rule  88.  erton,  217  111.  75. 

20  Monroe   Water   Co.   v.    French- 
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MOTION  TO  DIRECT  VERDICT 

4572  Nature  and  effect 

A  motion  and  instruction  at  the  close  of  all  of  the  evidence 
to  find  for  the  defendant  is  in  the  nature  of  a  motion  in  arrest 
of  judgment  directed  to  the  sufficiency  of  the  cause  of  action,1 
or  that  of  a  demurrer  to  the  evidence,2  which  raises  the  question 
whether  there  is  evidence  which  legally  tends  to  sustain  a  ver- 
dict against  the  moving  party  upon  the  particular  issue  raised, 
regardless  of  whether  the  evidence  tends  to  support  the  allega- 
tions of  the  declaration,3  and  which  presents  a  question  of  law.4 
The  question  whether  a  notice  required  as  a  condition  precedent 
to  the  bringing  of  the  action  was  given  as  is  alleged  in  the 
declaration  may  be  raised  by  motion  to  direct  a  verdict.5     A 

i  American  Express  Co.  v.  Pinck-  Traction  Co.,  245  111.  148,  151,  152 

ney,  29  111.  392,  406  (1862).  (1910);     Gunning    System     v.    La- 

2  Gunning  System  v.  Lapointe,  212  pointe,  supra. 

111.  274,   278    (1904);   Blanchard  v.  4  Elgin,  Joliet  &  Eastern  Ey.  Co. 

Lake    Shore    &    Michigan    Southern  v.  Lawlor,  229  111.  621,  627   (1907). 

By.  Co.,  126  111.  416,  420   (1888).  5  Ouimette  v.  Chicago,  242  111.  501, 

aWallner  v.  Chicago  Consolidated  506  (1909). 
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motion  for  a  directed  verdict  includes  the  defense  of  accord  and 
satisfaction  or  release  if  the  defense  is  admissible  under  the 
pleadings  of  the  particular  case.6 

A  "peremptory"  instruction  and  an  instruction  which 
"directs  a  verdict,"  although  not  the  same  in  form,  are  the 
same  in  effect,  and  the  terms  are  here  used  interchangeably. 

4573  Grounds 

The  sole  grounds  upon  which  a  motion  for  a  directed  verdict 
for  the  defendant  may  be  made  are  that  the  declaration  fails 
to  state  a  cause  of  action,  or  that  the  evidence,  without  specify- 
ing the  particular  defects  therein,  with  all  reasonable  infer- 
ences to  be  drawn  therefrom,  and  taken  most  strongly  against 
the  defendant,  does  not  fairly  tend  to  support  a  verdict  for  the 
plaintiff.7 

4574  Law  and  fact,  test 

If,  by  reason  of  the  conflicting  character  of  the  testimony  or 
the  uncertain  conclusions  which  might  legitimately  be  drawn 
from  the  evidence,  reasonable  minds  would  disagree  as  to  the 
manner  in  which  the  question  should  be  decided,  the  question 
is  for  the  jury ;  8  but  if  a  decision  of  a  question  is  so  clear  upon 
the  evidence  that  all  reasonable  minds  would  agree  as  to  how  it 
should  be  determined,  the  question  is  for  the  court.9 

4575  Directing  verdict 

A  verdict  should  be  directed  for  the  defendant,  whether  a 
motion  for  a  peremptory  instruction  has  been  made  at  the  close 
of  the  plaintiff's  evidence  or  at  the  close  of  all  of  the  evidence, 
if  the  credited  evidence,  with  all  the  legitimate  and  natural 
inferences  to  be  drawn  therefrom,  is  wholly  insufficient  to  sus- 
tain a  verdict  for  the  plaintiff  should  one  be  returned ; 10  or, 
if  a  court  would  be  bound  to  set  aside  a  verdict,  when  returned, 
for  want  of  evidence  sufficient  to  support  it  after  considering 
only  the  evidence  favorable  to  the  successful  party.11     So,  a 

«  Wallner  v.  Chicago  Consolidated  9  Asmossen  v.  Swift  &  Co.,  supra. 

Traction  Co.,  supra.  10  Libby,  McNeill  &  Libby  v.  Cook, 

7  Wallner  v.  Chicago  Consolidated       222  111.  206,  212  (1906). 
Traction  Co.,  245  111.  151.  « Illinois  Centrol  R.  Co.  v.  Bailey, 

s  Asmossen  v.  Swift  &  Co.,  243  111.       222   111.   480,   485    (1906). 
93,  96    (1909);   Heiting  v.  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.,  252 
111.  466,  474  (1911). 
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court  may  rightfully  direct  a  verdict  in  favor  of  the  defendant 
where  the  facts  are  admitted,  and  the  admitted  facts,  together 
with  all  legitimate  inferences  which  may  be  drawn  therefrom 
in  favor  of  the  plaintiff,  do  not  tend  to  establish  his  right  to 
a  recovery ; 12  or  where  all  of  the  uncontradicted  testimony  is 
in  favor  of  the  party  requesting  the  instruction  and  the  evidence 
is  clearly  sufficient  to  make  out  a  complete  case  or  defense  with- 
out a  jury's  intervention.13 

Thus  plaintiff  is  guilty  of  contributory  negligence  as  a  matter 
of  law  and  the  refusal  to  give  a  peremptory  instruction  for  the 
defendant  is  reversible  error  where  there  is  no  dispute  as  to  the 
facts  or  when  only  the  evidence  most  favorable  to  the  plaintiff, 
with  the  inferences  reasonably  to  be  drawn  therefrom,  is  con- 
sidered and  all  reasonable  minds  will  agree,  upon  consideration 
of  the  facts  that  the  plaintiff's  own  negligence  contributed  to 
the  injury.14 

If  the  proof  sustains  the  allegations  of  the  declaration,  a 
peremptory  instruction  to  find  for  the  plaintiff  is  proper  only 
when  the  declaration  contains  all  of  the  elements  that  are  neces- 
sary for  a  recovery.15  A  peremptory  instruction  in  favor  of  the 
defendant  should  be  given  where  the  plaintiff  fails  to  prove  an 
essential  element  of  his  cause  of  action.16 

A  court  has  no  power  to  direct  a  verdict  on  the  mere  opening 
statement  of  counsel,  unless  it  clearly  appears  that  the  plaintiff 
relies  upon  an  illegal  contract  or  transaction.17 

It  is  the  duty  of  the  trial  court  to  submit  a  case  to  the  jury  if 
the  evidence  most  favorable  to  the  plaintiff,  with  all  the  legitimate 
conclusions  which  may  be  drawn  therefrom,  fairly  tends  to  sup- 
port the  case  of  the  plaintiff  as  laid  in  his  declaration ; 18  or  if 
the  evidence  is  conflicting  and  there  is  evidence  which  tends  to 
sustain  a  verdict  in  favor  of  the  party  against  whom  the  motion 

izBartlett  v.  Wabash  E.  Co.,  220  isLinquist  v.  Hodges,  248  111.  491, 

111    163,  166    (1906);   Illinois  Steel  500  (1911)  ;  Blair  v.  Illinois  Central 

Co.  v.  Ziemrowski,  220  111.  324,  329  R.    Co.,    243   111.    224,    229    (1910); 

H906)  Adams  v.  Cleveland,  C.  C.  &  St.  L. 

is  Tedder  v.  Fraleigh-Lines-Smith  By.  Co.,  243   111.   191,  194   (1909); 

Co.,  55  Fla.  496,  499   (1908).  Illinois  Central  By.  Co.  v.  Bailey,  222 

14  Belt  Ry.  Co.  v.  Skszypezak,  225  111.    480,   485    (1906);    Wascbow   v. 

111.  242,  245  (1907).  Kelly   Coal    Co.,    245    111.    516,    519 

is  Cromer  v.  Borders  Coal  Co.,  246  (1910);    Leighton   &   Howard   Steel 

111.  451,  455    (1910).  Co.  v.  Snell,  217  111.  152,  156  (1905)  ; 

leCullen  v.  Higgins,  216  111.   79,  Kellyville  Coal  Co.  v.  Strine,  217  111. 

83  (1905).  516,    521     (1905);     Chicago    Union 

it  Pietsch  v.  Pietsch,  245  111.  454  Traction  Co.   v.   Rosenthal,   217   HI. 

(1910).  458,  460  (1905). 
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is  directed ; 19  or  if  there  is  evidence  which,  standing  alone,  is 
sufficient  for  the  jury,  without  acting  unreasonably,  in  the  eye 
of  the  law,  to  find  that  all  of  the  material  averments  of  the  dec- 
laration have  been  proved,  although  if  a  verdict  should  be  re- 
turned it  would  have  to  be  set  aside  as  against  the  manifest 
weight  of  all  of  the  evidence,  because,  on  such  a  motion,  the 
weight  of  the  evidence  must  not  be  considered.20 

4576  Practice,  moving  and  renewing 

A  motion  for  a  directed  verdict  or  peremptory  instruction  may 
be  made  for  the  first  time  at  the  close  of  all  of  the  evidence ;  but 
if  the  motion  is  made  at  the  close  of  the  plaintiff's  evidence,  it 
must  be  renewed  at  the  close  of  all  of  the  evidence  to  preserve 
the  right  on  appeal  or  writ  of  error  to  raise  objection  to  the 
action  of  the  trial  court  in  refusing  the  motion.21 

4577  Practice,  instruction 

A  written  peremptory  instruction  to  find  for  the  moving  party 
must  accompany  the  motion  made  at  the  close  of  all  of  the 
evidence,  to  raise  in  the  reviewing  court  the  question  of  whether 
the  evidence  fairly  tends  to  establish  a  cause  of  action  or 
defense.22 

4578  Practice,  abiding  by  motion 

After  moving  for  a  peremptory  instruction  to  find  for  him,  a 
defendant  may  rely  upon  the  fact  that  the  cause  of  .action  was 
not  established  by  the  plaintiff's  evidence;  that  he  is  under  no 
obligation  to  offer  proof  of  any  character ;  and  that  he  may  stand 
upon  his  plea.23 

4579  Practice,  waiver 

A  party  waives  his  right  to  have  the  action  of  the  trial  court 
reviewed  on  appeal  or  writ  of  error  by  introducing  evidence  after 

19  Keck  v.  Bushway,  242  111.  441,  nell,  211  111.  349,  350  (1904); 
442  (1909);  Clark  v.  Chicago,  Eock  Eeavely  v.  Harris,  239  111.  526,  528 
Island  &  Pacific  By.  Co.,  231  111.  548,  (1909)  ;  Streator  Independent  Tel. 
551  (1907);  West  Chicago  Street  Co.  v.  Continental  Tel.  Constr.  Co., 
E.  Co.  v.  Schulz,   217   111.  322,   324  217  111.  577,  579  (1905). 

(1905)  22  Variety  Man'f'g.  Co.  v.  Land- 

20  Libby,  McNeill  &  Libby  v.  Cook,       aker,  227  111.  22,  24  (1907). 

supra       *'  23  Condon  v.  Schoenfeld,  214  111. 

2i  Union   Traction   Co.   v.   O'Don-       226,  231   (1905). 
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the  overruling  of  the  motion  at  the  close  of  the  plaintiff's  evi- 
dence;24 or  by  failing  to  offer  a  peremptory  instruction  with 
the  motion;  or  by  submitting  a  peremptory  instruction  with  a 
semes  of  instructions.  This  right  is  not  waived  by  proceeding 
further  in  the  case  and  requesting  general  instructions,  as  to  all 
of  the  case,  after  a  peremptory  instruction  has  been  overruled 
at  the  close  of  all  of  the  evidence  to  which  an  exception  was 
taken  and  preserved.25  Nor  does  a  party  waive  his  right  to  trial 
by  jury  of  controverted  questions  of  fact.26  Unless  a  motion 
for  a  peremptory  instruction  is  renewed  at  the  close  of  all  of  the 
evidence,  a  prior  motion  made  at  the  close  of  plaintiff's  evidence 
and  the  ruling  thereon  are  abandoned  and  waived.27 

4580  Requisites 

An  instruction  to  a  jury  to  render  a  verdict  for  either  party 
must  be  in  writing,  and  should  embrace  all  the  facts  and  con- 
ditions that  are  essential  to  sustain  a  verdict ;  but  it  is  not  neces- 
sary that  the  instruction  should  correctly  set  forth  all  of  the 
rules  of  law  by  which  the  facts  are  to  be  deduced  from  the  evi- 
dence.28 An  instruction  which  directs  a  verdict  is  fatally 
defective  if  it  omits  any  controverted  fact  that  is  essential  to  a 
recovery 


29 


4581  Motion,  upon  plaintiff's  evidence  (111.) 

(Caption) 

And  now  comes  the  defendant,  ,  by  its  attor- 
neys, at  the  close  of  plaintiff's  evidence,  and  moves  the  court 
to  instruct  the  jury  to  find  the  defendant,   ,  not 

24  Union  Traction  Co.  v.  O  'Don-  27  Langan  v.  Enos  Fire  Escape  Co., 
nell,  supra;  Langan  v.  Enos  Fire  supra;  Pittsburg,  Cincinnati,  Chicago 
Escape  Co.,  233  111.  308,  312  (1908)  ;  &  St.  Louis  By.  Co.  v.  Hewitt,  202 
Joliet,  Aurora  &  Northern  Ry.  Co.  111.  28  (1903);  Streator  Independ- 
v.  Velie,  140  111.  59,  62  (1892);  ent  Tel.  Co.  v.  Continental  Telephone 
Grimes  v.  miliary,  150  111.  141,  144  Construction  Co.,  27  111.  577  (1905) ; 
(1894);  Fred  W.  Wolf  Co.  v.  Mon-  Joliet,  Aurora  &  Northern  Ey.  Co., 
arch  Eefrigerating  Co.,  252  111.  491,  v.  Velie,  140  111.  62;  Grimes  v.  Hil- 
501    (1911).  liary,  150  111.  144. 

25  Union  Traction  Co.  v.  O  'Don-  28  Illinois  Central  E.  C.  v.  War- 
nell,  211  El.  350,  351;  Elinois  Cen-  ringer,  229  111.  91,  96  (1907)  ;  Landt 
tral  E.  Co.  v.  Nowicki,  148  111.  29,  v.  McCullough,  218  111.  607,  610 
32  (1893);  Wallner  v.  Chicago  Con-  (1905). 

solidated  Traction  Co.,  245  111.  153.  29  Pittman   v.   Chicago   &   Eastern 

26  Wolf  v.  Chicago  Sign  Printing       111.  E.  Co.,  231  111.  581,  588  (1908). 
Co.,  233  111.  501,  506    (1908);   Illi- 
nois Central  E.  Co.  v.  Swift,  213  111. 

307,  313  (1904). 
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guilty,   and  presents  herewith  the  following  written  instruc- 
tion. 


By 


its  attorneys. 


4582  Motion  upon  all  the  evidence  (111.) 

(Caption) 

Now  comes  the  defendant,  by  ,  his  attorney, 

and  at  the  conclusion  of  all  the  evidence  moves  the  court  to 
strike  out  all  evidence  offered  and  introduced  by  and  on  be- 
half of  the  plaintiff  and  to  instruct  the  jury  to  find  the  defend- 
ant not  guilty,  and  tenders  to  the  court,  also,  his  written 
instruction  to  that  effect. 


Defendant's  attorney.30 

4583  Evidence;  admission,  waiver 

On  a  motion  for  a  directed  verdict,  the  evidence  in  favor  of 
the  party  against  whom  the  motion  is  directed  must  be  con- 
sidered in  its  most  favorable  light  to  him,  with  all  the  inferences 
which  can  be  legitimately  drawn  therefrom ;  31  and  the  question 
for  decision  is  whether  there  is  any  evidence  which  fairly  tends 
to  support  the  contention  of  the  party  against  whom  a  verdict 
is  asked,  without  weighing  the  evidence,  or  considering  whether 
a  verdict  against  the  moving  party  would  have  to  be  set  aside.32 

The  evidence  for  the  opponent,33  and  every  thing  which  it 
fairly  tends  to  prove,  should  be  taken  as  conceded  and  as  true.34 
The  opponent  is  entitled  to  the  benefit  of  all  of  the  evidence 
which  is  favorable  to  him,  or  which  is  produced  by  him  and 
that  of  the  opposite  party.35  But  he  is  not  entitled  to  evidence 
which  is  introduced  after  the  making  of  the  motion;  for  the 
motion  must  be  determined  with  respect  to  the  rights  that  exist 
at  the  time  of  making  it.36    On  a  motion  to  direct  a  verdict,  the 

so  To  the  forgoing  motion   attach  son   v.   Illinois   Central   R.   Co.,   249 

the  following  form  of  an  instruction  111.    300,    302    (1911)  ;    Donelson    v. 

on  a  separate  sheet  of  paper:    "The  East  St.  Louis  &  Suburban  Ry.  Co., 

court  instructs  the  jury  to  find  the  235  111.  625,  627  (1908). 

defendant   not   guilty."     On   which  33  Sampsell   v.   Rybcyski,    229    111. 

motion    the    court    writes    the    word  75,  78  (1907). 

"Denied"  or  "Given,"  and  on  the  34  Osgood  v.  Skinner,  211  111.  229, 

instruction  "Refused"  or  "Given."  234   (1904). 

si  O  'Leary    v.    Chicago    City    Ry.  35  Math  v.   Chicago  City  Ry.  Co., 

Co.,  235  111.  187,  189   (1908).  243  111.  114,  121   (1909). 

32  Bailey  v.  Robinson,  233  111.  614,  30  Condon   v.   Schoenfeld,   214   111. 

616  (1908)  ;  Swiercz  v.  Illinois  Steel  226,  230   (1905). 
Co.,    231     111.    456     (1907);     Ardi- 
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plaintiff  is  entitled  to  the  benefit  of  every  presumption  that  can 
legally  be  drawn  in  his  favor,  disregarding  contradictory  evi- 
dence ;  but  he  is  not  entitled  to  fragmentary  statements  consid- 
ered apart  from  qualifying  recitals.37 

The  right  to  have  only  the  evidence  introduced  by  the  plain- 
tiff considered  as  against  the  defendant  is  waived  by  his  par- 
ticipation in  the  trial  of  the  case  after  making  the  motion  for 
a  peremptory  instruction  at  the  close  of  plaintiff's  evidence.38 


4584  Defects  not  cured 

The  rule  that  a  party  waives  error  in  his  adversary's  instruc- 
tion by  asking  a  similar  instruction  has  no  application  to  an 
instruction  which  directs  a  verdict.39  Nor  may  error  in  a  per- 
emptory instruction  be  cured  by  other  instructions  in  the 
series.40 

VERDICT 

4585  Requisites,  finding 

A  verdict  should  contain  an  affirmative  finding  of  the  issues 
for  the  party  it  purports  to  find;  but  an  omission  to  do  so  is 
merely  matter  of  form.41  A  separate  finding  on  each  of  the  sev- 
eral counts  in  the  declaration  has  no  other  or  different  effect 
than  a  general  verdict  finding  the  defendant  guilty  as  charged 
in  the  declaration ;  and  one  good  count  which  is  sustained  by  the 
evidence  and  upon  which  a  verdict  can  rest,  will  support  a  judg- 
ment, regardless  of  the  findings  on  other  counts.42 

4586  Requisites,  amount 

The  amount  of  a  verdict  for  the  plaintiff  must  not  exceed  the 
ad  damnum  laid  in  the  declaration ; 43  and  a  jury  has  no  power 
to  find  for  a  less  amount  than  that  tendered.44 

37  Hately  v.  Kiser,  253  111.  288,  4i  Italian  Swiss  Agricultural  Col- 
291,   293    (1912).                                          ony  v.  Pease,  194  111.  98,  107  (1901)  ; 

38  Postal    Telegraph-Cable    Co.    v.      Sec.  77,  Practice  act  1907. 

Likes,  225  111.  249,  264  (1907).  42  Eldorado    Coal    &   Coke    Co.   v. 

39Pittman   v.   Chicago   &  Eastern  Swan,  227  111.  586,  594  (1907). 

111.  R.  Co.,  231  111.  587,  588.  43  Hanford  v.  Blessing,  60  111.  352, 

40  Cromer  v.  Borders  Coal  Co.,  246  353   (1871). 

111.   457;    Krieger  v.   Aurora,   Elgin  44  Cilley  v.  Hawkins,  48  111.   308, 

&  Chicago  R.  Co.,  242  111.  544,  551  312  (1868). 
(1909). 
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4587  Form  (D.  C.) 


|  No ,  At  Law. 

v-  [     Dated,    ,   19... 

We,  the  jurors  sworn  in  the  above  entitled  cause,  find  in 

favor  of  the  plaintiff  for  the  sum  of   dollars  and 

cents  ($ ),  with  interest  from 

(Six  signatures)  (Six   signatures) 

For  defendant 

(Caption) 

We,  the  jurors  sworn  in  the  above  entitled  cause,  find  in 

favor  of  the  defendant   

(Six   signatures)  (Six    signatures) 

4588  Incomplete 

Before  discharging  a  jury,  the  court  may  direct  them  to  com- 
plete their  findings  if  they  fail  to  do  so.  The  finding  of  a  jury 
does  not  become  a  verdict  until  it  has  been  received  and  accepted 
by  the  court  and  entered  of  record.45 

4589  Construction,  formal  defects 

Defects  of  form  merely  to  do  vitiate  a  verdict  in  Illinois  if 
the  verdict  has  the  substance  of  a  proper  finding.46 

4590  Construction,  sufficiency 

A  verdict  which  is  responsive  to  two  issues  joined  is  suffi- 
cient.47 

4591  Amendment 

Before  a  jury  has  been  discharged,  a  court  has  power,  within 
its  sound  discretion,  to  order  and  to  permit  the  drawing  of  a 
proper  form  of  verdict.48  So  during  the  term,  a  court  has  power 
to  amend  a  verdict  in  mere  matter  of  form  without  the  interven- 
tion of  a  jury.49 

45  Schmidt  v.  Chicago  City  Ry.  Co.,  «  Cook  v.  Scott,  1  Gilm.  333,  341 
239  111.  494,  501   (1909).  (1844). 

46  Italian-Swiss  Agricultural  Col-  49  Italian-Swiss  Agricultural  Col- 
ony v.  Pease,  supra;  Sec.  77,  Practice  ony  v.  Pease,  supra;  Section.  77, 
act  1907;  Bates  v.  Williams,  43  111.  Practice  act  1907. 

494,  495  (1867). 

47  Baylor  v.  Baltimore  &  Ohio  R. 
Co.,  9  W.  Va.  270,  282  (1876). 


2762  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

4592  Defects  cured,  ad  damnum 

The  omission  of  an  ad  damnum  from  a  count  or  the  end  of  the 
declaration,  is  cured  by  the  verdict.50 

4593  Defects  cured,  declaration 

A  substantial  defect  in  a  declaration  is  not  cured  by  verdict.51 

4594  Defects  cured,  misnomer 

A  defendant's  misnomer  in  ex  delicto  actions  is  cured  after 
verdict  under  the  statute  of  amendments.52 

so  Burst    v.    Wayne,    13    111.    664  52  Chicago  &  Alton  E.  Co.  v.  Hein- 

(1852).  rich,  157  111.  388,  393  (1895). 

51  Wright  v.  Bennett,  3  Scam.  258 
(1841). 
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of  successor,  order  4605  Judgment 
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4598  Report;  findings,  nature 


4606  Appeal,    stipulation   to   make 
testimony  part  of  record 


APPOINTMENT  AND  RESIGNATION 

4595  District  of  Columbia,  motion 

(Caption) 

Now  comes ,  plaintiff  in  the  above  entitled  cause, 

by  his  attorney   and  moves  the  court  to  refer  this 

cause  to  the  Auditor  to  take  testimony  on  issues  raised  by  the 
pleadings  in  the  above  entitled  cause,  and  to  report  to  the  court 
thereon,  and  to  state  the  accounts  of  the  plaintiff  and  the 
defendants,  and  to  report  to  the  court  what  sum,  if  any,  is  due 
from  the  defendants,  or  either  of  them,  to  the  plaintiff. 


Attorney  for  plaintiff.1 
Order 


(Caption) 

Upon  motion  of  the  plaintiff  and  the  consent 

of  all  parties  hereto  having  been  signified  to  the  court,  it  is, 

this day  of   ,  19 .  . ,  ordered  that  this  cause 

be  and  it  is  hereby  referred  to  the  Auditor  to  take  testi- 
mony on  the  issues  raised  by  the  pleadings  herein  and  to  report 
to  the  court  thereon,  and  to  state  the  accounts  of  the  plaintiff 
and  the  defendants  and  to  report  to  the  court  what  sum,  if 

i  Add  notice  to  call  up  motion. 
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any,  is  due  from  the  defendants  or  either  of  them  to  the 
plaintiff. 

Justice. 
We  consent  to  the  passing  of  the  foregoing  order. 


Attorney  for  plaintiff. 
Attorney  for  defendant. 

4596  Illinois,  stipulation 

(Caption) 

It  is  hereby  stipulated  and  agreed,  by  and  between  the 
parties  hereto  and  their  respective  attorneys  of  record,  that 

the  above  entitled  cause  may  be  referred  to   ,  to  take 

testimony  therein  and  to  report  the  same  together  with  his 
conclusions  of  law  and  fact  upon  said  testimony. 

Dated,  etc. 

Order 

(Caption) 

And  now  on  the day  of ,  19. . ,  come  again 

the  parties  by  their  respective  attorneys,  and  by  consent  of 
parties  it  is  ordered  by  the  court  that  this  cause  be  referred 
to ,  Esq.,  as  referee  2  in  this  cause  to  hear  testi- 
mony and  report  his  conclusions  of  law  and  fact  at  the  next 
term  of  this  court ;  and  it  is  further  ordered  by  the  court  that 
the  defendant  shall  introduce  all  his  testimony  in  support  of 

his  pleas  by  the day  of ,  19 . . ,  and  that  the 

plaintiff  shall  introduce  all  of  his  testimony  by  the day 

of    ,  19 . . ,  and  that  the  defendant  shall  introduce 

all  his  testimony  in  rebuttal  by ,  19. .  ;  and  this  cause 

is  continued. 

4597  Resignation  and  appointment  of  successor,  order  (111.) 

(Caption) 

And  now  on  this  day  of ,  19 . . ,  come  the 

parties  to  the  said  cause  by  their  respective  attorneys;  and 
it  appearing  to  the  court  that  the  referee  desires  to  be  re- 
lieved from  further  action  in  the  cause,  and  that  the  parties 

have  agreed  upon    ,  Esq.,  as  referee  in  his 

stead,  and  that  the  referee  desired  to  resign  his  office  as  such 
referee,  and  that  the  parties  have  agreed  upon  the  provisions 
and  limitations  hereinafter  expressed;  it  is  ordered  by  the 

2  An  order  appointing  a  referee  description  is  regarded  as  mere  de- 
which  describes  him  as  master  in  scriptio  personae.  Peabody  v.  Mu- 
chancery  is  not  invalid,  because  the      son,  211  111.  324,  326  (1904). 
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court  upon  consent  of  both  parties  to  said  suit  expressed  in 

open   court  that   the  resignation   of    ,   Esq.,   the 

present  referee  in  said  cause  be  accepted,  and  that  he  be  dis- 
charged from  any  further  duty  as  such ;  that ,  Esq., 

be  appointed  referee  in  his  stead;  that  the  evidence  already 
taken  in  said  cause  before  the  referee  shall  be  considered  as 

though  taken  before  said ,  Esq.,  as  referee ;  that 

plaintiff  shall  be  permitted  to  submit  an  itemized  account  of 
his  expenditures  to  the  referee,  and  be  examined  thereon,  and 
to  introduce  evidence  to  substantiate  the  same,  all  of  which 

must  be  done  by ,  19 . .  ;  and  that  plaintiff  shall 

submit  himself  to  cross-examination  before  the  referee  by  the 

defendant  in upon  the  items  of  the  said  account, 

when  thereunto  notified  by  the  referee  either  personally  or 
through  his  attorney.  After  such  cross-examination  if  made, 
the  defendant  shall  have  the  right  to  introduce  evidence  before 
said  referee  to  any  or  all  of  the  items  of  the  said  account,  and 
when  this  be  done,  the  evidence  shall  be  closed  and  defendant 

shall  have  until ,  19 .  . ,  to  get  his  said  evidence  in. 

It  is  further  ordered  by  consent  of  parties  that  the  said 

referee  may  take  evidence  in ,  19.  .,  and  that 

days'  notice  by  said  referee  of  the  time  and  place  of  taking 
evidence  shall  be  regarded  as  sufficient  and  legal  notice. 

PRACTICE 

4598  Report;  findings,  nature 

The  finding  of  a  referee  is  given  the  same  weight  and  credit 
as  a  verdict  of  a  jury.3 

4599  Report  (111.) 

(Caption) 

To  the  honorable  ,  judge  of court 

of county. 

In  pursuance  of  an  order  heretofore  entered  in  the  above 
entitled  cause,  under  a  stipulation  entered  into  between  the 
parties  to  said  cause  by  virtue  of  chapter  ....  of  the  Revised 
Statutes  of  ,  whereby  the  undersigned  E  was  ap- 
pointed referee  to  take  the  testimony  in  said  cause  and  report 
the  same  in  writing  to  the  court,  together  with  his  conclusions 
of  law  and  fact,  I,  the  said  referee,  would  respectfully  report : 

That  notice  of  the  time  and  place  of  the  taking  of  said  tes- 
timony having  been  first  given  to  the  attorneys  for  the  respec- 
tive parties,  I  proceeded  at  my  office, ,  on  , 

1...,  to  take  the  testimony  in  said  cause,  and  the  taking  of 

sLeathe  v.  Thomas,  218  111.  216, 
256  (1905). 


2766  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

said  testimony  was  continued  from  time  to  time  until  the  tes- 
timony of  both  of  the  parties  to  said  cause  was  concluded. 

At  the  taking  of  said  testimony,  ,  Esq.,  ap- 
peared as  attorney  for  the  complainant,  and , 

Esq.,  appeared  as  attorney  for  the  defendant.  The  witnesses 
produced  having  been  first  duly  sworn  by  me  and  examined 
and  cross-examined  by  counsel  for  the  respective  parties,  I 
caused  their  testimony  to  be  reduced  to  writing,  the  subscrib- 
ing of  the  witnesses  thereto  having  been  waived  by  the  parties 
to  this  cause,  and  I  have  attached  said  testimony  hereto  as  a 
part  of  this  report. 

I  would  further  report  that  the  several  instruments  in 
writing  referred  to  and  copied  in  the  said  transcript  of  the 
testimony,  were  duly  offered  in  evidence  as  therein  shown  and 
marked  by  me  as  exhibits  and  made  a  part  of  this  report. 

The  action  in  this  case  is  based  upon  the  following  note  set 
out  in  plaintiff's  declaration:     (Insert  note). 

No  defense  is  made  to  the  note  sued  on,  but  the  defendant 
claims  a  set-off  as  shown  by  certain  special  pleas  setting  up 
the  following  facts: 

That  one  H,  by  the  name  and  style  of  C  H,  on  the 

day  of ,  1. . .,  executed  the  following  note:     (Insert 

note),  which  note,  so  endorsed,  was  delivered  to  the  defend- 
ant D,  but  the  note  was  not  paid  at  maturity,  and  afterwards 
a  suit  was  brought  by  D  on  said  note  against  said  H  in  the 

court  of   county,  and  a  judgment 

was  entered  thereon,  and  an  execution  issued  to  the  sheriff 

of   county  on  said  judgment,  and  returned  no 

part  satisfied ;  that  said  H  resided  in  said county 

and  was  insolvent  at  the  time  said  note  became  due  and  had 
no  property  out  of  which  an  execution  could  have  been  col- 
lected and  has  been  in  that  condition  ever  since ;  that  by  rea- 
son thereof,  said  A,  plaintiff,  became  liable  to  the  defendant 
as  endorser  of  said  note,  and  defendant  offers  to  set  off  to 
said  plaintiff  the  full  amount  of  said  damages. 

From  the  evidence  introduced  before  me,  oral  and  docu- 
mentary, I  find : 

That  on ,  1. . .,  C  H  executed  a  note  for  $ 

due days  after  date  to  the  order  of  M,  which  note  was 

guaranteed  by  D ;  that  at  the  same  time,  D  and  M  entered  into 
the  following  agreement:     (Insert  agreement). 

The  following  was  afterwards  endorsed  upon  said  agree- 
ment:    (Insert  endorsement). 

On  ,  1. .  .,  said  note  of  H,  guaranteed  by  said  D, 

not  being  paid,  said  note  was  surrendered  to  D  by  M  and  the 
note  sued  on  by  the  plaintiff  was  given  by  D  to  M,  and  M  pro- 
cured from  II  a  note,  which  the  defendant  seeks  to  set  off,  and 
endorsed  same  and  delivered  it  to  D,  and  the  only  question 
involved  in  this  case  is  whether  there  was  any  consideration 
for  said  endorsement  by  said  M. 
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I  am  of  the  opinion  that  there  was  no  consideration  for  said 
endorsement.  At  the  time  of  the  transaction  involving  both 
notes,  II  had  defaulted  in  the  payment  of  the  note  given  to 
M  and  D  was  liable  to  M  on  his  guarantee,  and  said  liability 
was  a  good  consideration  for  the  execution  and  delivery  by 
D  of  the  note  sued  on  by  the  plaintiff;  and  the  mere  execu- 
tion and  delivery  of  that  note  for  an  existing  obligation  would 
not  furnish  a  consideration  for  the  endorsement  and  delivery 
of  the  note  by  II  to  D. 

If  the  validity  of  the  endorsement  be  sustained,  then  the 
effect  of  giving  the  two  notes  was  that  D  was  at  once  relieved 
of  the  liability  then  resting  upon  him.     If  II  paid  the  note  D 

received,  which  became  due  in days,  D  was  provided 

with  funds  to  pay  his  note  to  M.  If  H  failed  to  pay,  then  M 
became  liable  to  D  as  endorser  in  an  amount  equal  to  D  's  note 
to  M. 

If,  therefore,  the  validity  of  the  endorsement  of  the  H  note 
be  sustained,  the  effect  of  the  transaction  would  be  that  M 
not  only  received  no  consideration  for  the  execution  of  the 
endorsement,  but  parted  with  his  claim  against  D,  which  had 
already  matured  under  the  previous  note  given  and  contract 
offered  in  evidence. 

I  therefore  find  that  the  plaintiff  is  entitled  to  recover  from 

the  defendant  the   sum  of    dollars  and  interest  at 

per  cent  per  annum,  from ,  1 .  . . . 

All  of  which  is  respectfully  submitted  this day  of 

,19.- 


Referee. 
Fees: 

Hearing  testimony  and  report  $ 

Paid  by   

To  the  honorable  judge  of  the court  of 

county : 

After  preparing  the  foregoing  report  I  gave  notice  that  I 
had  prepared  the  same,  and  that  objections  thereto  might  be 

filed,   at  any  time  before    o'clock  A.   M.,   on    , 

,  1 .  . . ,  and  that  I  would  at  that  time  hear  arguments 

on  and  dispose  of  any  objections  that  might  be  filed  to  said 
report  within  the  time  limited.  Objections  to  said  report 
were  filed  on  behalf  of  the  said  defendant,  and  after  duly 
considering  the  same,  I  have  overruled  each  and  all  of  said 
objections. 


Referee. 

Notice 
(Caption) 

Please  take  notice  that  I  have  prepared  my  report  in  the 
above  entitled  cause,  and  that  objections  thereto  may  be  filed 
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at  any  time  before  ....  o'clock  A.  M.,  on , , 

1.... 

You  are  further  notified  that  I  will  at  that  time  hear  argu- 
ments on  and  dispose  of  any  objections  that  may  be  filed  to 
said  report. 


Referee. 
Transcript  of  testimony 

(Caption) 

The  depositions  of  witnesses,  produced,  sworn  and  exam- 
ined on  the  part  of  the  plaintiff  and  the  defendant,  respec- 
tively,   in    the    above    entitled    cause,    taken     before    me, 

,  a  referee  appointed  by  an  order  duly  entered 

in  said  cause,  at  my  office  in  ,  ,  on 

the day  of ,  1 . . . ,  and  on  various  dates  subse- 
quent thereto,  pursuant  to  an  order  of  reference  heretofore 
entered  in  said  cause,  and  to  due  notice  given. 

Appearances 

On  behalf  of  the  plaintiff, ,  Esq. 

On  behalf  of  the  defendant, ,  Esq. 

Whereupon  the  following  proceedings  were  had :  (Follow 
with  questions,  answers  and  exhibits  as  in  case  of  deposition).4 


(Caption) 

The  undersigned,  to  whom  said  cause  was  referred  at  a  for- 
mer term  of  this  court,  with  directions  to  take  and  hear  all 
evidence  offered  by  either  party,  and  to  report  to  the  court 
such  evidence,  together  with  his  findings  of  fact  and  conclu- 
sions of  law,  respectfully  reports  that  he  has  heard  all  the 
evidence  offered  by  the  respective  parties,  and  caused  the 
same  to  be  reduced  to  writing,  and  which  evidence  with 
the  exhibits  thereto,  together  with  the  evidence  considered  by 

the  undersigned  taken  before  ,  Esq.,  the  former 

referee  in  said  cause,  he  submits  herewith  to  the  court. 

This  suit  was  commenced  to  the term  of  this  court, 

19.  ..  The  plaintiff  declared  in  the  usual  form  on  two  judg- 
ments obtained  by  him  against  the  defendant  in  the 

court  of  the  city  of , ,  the  first  of  the  date  of 

,  for  $ ,  and  the  other  of  date  of , 

for  $ 

*  In    proceedings    before    referees  Q.   (State  the  question) 

objections   to   questions   or    answers  Objected  to  by  counsel  for 

may  be  made  as  in  other  cases.     The  Objection    overruled ;    answer    re- 
question,  however,  should  be  put  and  ceived  subjected  to  objection, 
the  answer  thereto  should  be  received  A.   (State  answer) 
in  the  following  form: 
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The  defendant  does  not  question  the  regularity  or  the  valid- 
ity of  these  judgments,  but  pleads  matters  of  set-off  largely 
in  excess  thereof,  and  insists  on  a  judgment  in  his  favor  for 
the  difference.  Pour  pleas  were  filed:  (1),  common  counts, 
money  had  and  received,  interest  and  account  stated.     (2),  a 

special  plea  based  on  what  is  called  the  contract  of 

,  19. .,  and  the  proceedings  of ,  19.  .  (both  of 

which  will  be  explained  later),  averring  that  plaintiff  sold  the 

bonds  mentioned  in  the  contract  for  $ ,  and  received  the 

money  therefor;  that  he  had  expended,  to  wit,  $ in  build- 
ing the  railway;  and  that,  to  wit,  $ ,  was  due  defendant 

as  per  statement  in  the  contract,  and  was  to  be  paid  defend- 
ant as  in  the  contract  specified  which  plaintiff  should  have 

paid  out  of  the  $ ,  remaining  in  his  hands.     (3),  a  special 

plea  based  on  the  conveyance  to  plaintiff   ,  19 .... , 

from  the of  a  large  tract  of  land  for  one  dollar 

and  other  valuable  considerations,  and  averring  that  the  other 
valuable  consideration  was  the  promise  of  plaintiff:  then  and 
there  made  to  pay  the  indebtedness  of  said  company  then 
existing  to  divers  parties,  including  one  to  defendant  of,  to 

wit,  $ ;  that  at  the    term,  19..,   of  this  court 

defendant  brought  suit  against  the  company  for  the  amount 
so  due  him;  that  the  company  notified  plaintiff  herein  and  he 
employed    counsel    and    defended    the    suit,    and    defendant 

herein  obtained  judgment  for  $ ,  which  judgment  is  still 

in  full  force  and  effect.  Said  plea  sets  up  plaintiff's  efforts 
to  enjoin  the  prosecution  of  said  suit,  the  issues  presented, 
the  full  hearing  by  the  court  and  dismissal  of  the  bill.  (4), 
a  special  plea  setting  out  the  deed  in  haec  verba  from  the 

to   plaintiff    of    ,    19 .  . ,    and   averring 

that  the  property  conveyed  thereby  was  of  the  value  of,  to 
wit,  $....;  that  the  company  at  the  time  was  indebted  to 
divers  persons  in  the  sum  of,  to  wit,  $....,  including  an 
indebtedness  to  defendant  of,  to  wit,  $....,  of  which  indebt- 
edness plaintiff  had  full  notice;  that  the  consideration  of  said 
deed  was  the  promise  of  plaintiff  then  and  there  made  to  pay 
said  indebtedness  of  the  company,  including  defendant's 
claim,  within  a  reasonable  time  thereafter,  which  time  has 
long  since  elapsed;  and  that  plaintiff  has  not  paid  said  sum 
or  any  part  thereof. 

Findings  of  fact 

In  the  spring  of  19 .  .   defendant  organized  a  railroad  com- 
pany with  a  view  of  building  a  road  from  to 

,  with  special  reference  to  the  coal  fields  lying 

near  the  bluffs.    Later,  one became  interested  in 

the  enterprise,  and  later  still,  in  the  fall  of  ,  19.  ., 

the  matter  was  laid  before  the  plaintiff,    A 

statement  was  furnished  him  showing  the  amounts  that  had 
been  expended  in  the  enterprise  by   ,  defendant 
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and  others  for  which  the  company  was  responsible.  After  an 
examination  by  plaintiff  and  an  engineer  employed  by  hi  in 
he  requested  defendant  to  draw  up  a  contract  embodying 
briefly  the  substance  of  their  previous  conversations  on  the 
subject.     Defendant  then  drew  the  paper  generally  referred 

to  as  the  agreement  of ,  ref errel  to  in plea. 

This  was  signed  by  defendant and 

(son  of   ,  deceased)   and  handed  to  plaintiff  for 

his  signature,  and  the  signature  of ,  a  promoter  who 

was  to  be  co-partner  in  the  matter  with  plaintiff.  This  instru- 
ment provided  that and were  to  put  up 

funds  to  carry  on  the  enterprise,  and  to  negotiate  $ 

bonds  of  the  company  and  for  a  distribution  of  the  capital 
stock  of  the  company ;  that  each  party  was  to  receive  back  the 
amounts  advanced  to  the  enterprise  as  soon  as  the  bonds  were 
sold and  ,  the  amounts  as  per  state- 
ment rendered,  and   ,  the  amount  to  be  advanced 

by  him,  and  the  balance  to  go  into  the  treasury;  and  that  the 
first  proceeds  of  bonds  should  be  applied  to  the  payment  of 
amounts  advanced  by  until  satisfied.  This  con- 
tract was  not  signed  at  the  time  by  and   , 

though  still  retained  in  the  possession  of In  the 

meantime  the  plaintiff  purchased  valuable  properties,  as  he 
claims,  in  pursuance  of  the  contract;  but  as  defendant  claims, 
taking  the  titles  in  his  own  name  so  that  he  would  be  working 
under  the  contract  or  not  as  he  might  subsequently  elect.  A 
few  weeks  later  matters  culminated  in  the  agreement  gener- 
ally referred  to   as  the  agreement  of    ,  referred  to 

in  plea.     On  that  day  the  conveyed 

to  the  plaintiff  the  property,  rights  of  way,  embankments, 
superstructures,  etc.,  of  the  company,  "in  consideration  of 
one  dollar  and  other  valuable  considerations  from  him  to 
said  company  moving."  The  same  day,  as  a  part  of  the  trans- 
action, he  took  an  assignment  on  the  stock  transfer  book  of 

the to shares  of  the  capital  stock  of  that 

company,  and  for  the  stated  sum  of  $ ,  he  conveyed 

to   the    the   said  properties,   which   conveyance 

was  accepted  by  the  latter  company  as  a  full  payment  of  one 
hundred  per  cent  on  his  said  shares  of  stock  in  that  company. 
Thereafter,  the  enterprise  was  conducted  and  the  road  was 

finished  under  the  charter  and  name  of  the   , 

plaintiff,    ,  being  the  principal  stockholder,   and 

directing   and  managing   its   affairs    generally.     Bonds  were 

issued  in  the  sum  of  $ ,  and  later  the  bonds,  stock  and 

all  were  sold  by  plaintiff  for  the  sum  of  $ 

It  is  claimed  by  the  plaintiff,  substantially,  that  all  he  did 

in  the  premises  was  in  pursuance  of  the  agreement  of ; 

that  the  arrangement  of  imposed  no  additional 

burdens  on  him,  but  related  wholly  to  organizing  under  the 
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charter  instead  of  continuing  under  that  of  the 


While  plaintiff  has  been  acting  with  reference  to  the  con- 
tract of ,  the  evidence  does  not  show  conclusively 

that  he  was.     It  was  not  signed  by  him  and    , 

until  sometime  after  the  consummation  of  the  arrangement  of 

;  and  when  it  was  signed  by  them, 

suggested  that  "It  would  be  well  to  forget  the  date  of  their 

signing  it;"  and  the  matter  of  organizing  under  the 

charter  involved,  according  to  the  evidence,  more  than  sim- 
ply the  selection  of  a  name.     It  was  known  to  all  concerned 

that  the    had  some  indebtedness.     It  was  also 

understood  that  the  stock  of  the  new  organization  was  to  be 

fully  paid,  and  that  the  conveyance  from to  the 

new  organization  was  to  be  accepted  in  full  payment  of  his 
stock.  In  addition  to  this,  there  is  a  clear  preponderance  of 
the  testimony  to  the  effect  that  plaintiff  agreed  as  a  consider- 
ation of  the  conveyance  to  him  of  the  property  and  assets  of 

the to  pay  the  debts  of  that  company,  the  amount 

of  which  debts  the  evidence  shows  he  knew.    After  the , 

19 . . ,  defendant  brought  suit  in  this  court  against  the 

to  establish  the  amount  of  the  company's  indebtedness  to  him. 

was  notified  to  defend  the  suit  if  he  wished  so 

to  do.  He  employed  counsel  and  interposed  a  defense.  The 
case  was  tried  and  judgment  rendered  for  the  defendant  herein 

in  the  sum  of  $ That  judgment  is  still  in  full  force 

and  effect,  and  represents  an  indebtedness  which  the  under- 
signed holds  that  the  evidence  shows  the  plaintiff  promised  to 

pay  as  a  part  of  the  consideration  of  the  deed  to  him  of , 

19... 

Conclusion  of  law 

The  undersigned  finds  as  a  conclusion  of  law  that  judgment 
should  be  rendered  in  favor  of  defendant  against  plaintiff  for 
the  amount  of  said  judgment  and  interest  thereon,  less  the 
amounts  of  plaintiff's,  said  judgments  against  defendant  and 
interest   thereon. 

Defendant 's  judgment,  , $ 

Interest  to , , , $ 


$ 

Deduct  plaintiff's  judgments: 

Judgment , $ 

Interest  on , , 

Judgment , ,  $ 

Interest  ,   $ 

Balance  $ 

for  which  judgment  is  recommended  in  favor  of  defendant 


Respectfully  submitted, 

Referee. 
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4600  Objections 

(Caption) 

Now  conies  D  and  objects  to  the  report  and  findings  of  E, 
referee  herein,  and  for  ground  of  such  objection  shows: 

That  said  referee  erroneously  finds  that  there  was  no  con- 
sideration for  the  plaintiff's  endorsement  to  the  defendant 
of  the  note  of  H. 

That  said  referee  should  find  from  the  evidence  but  fails 
to  find  that  said  note  made  by  H  was  endorsed  and  transferred 
by  plaintiff  to  defendant  before  maturity  and  for  a  valua- 
ble consideration,  and  that  it  is  not  a  proper  matter  for  inquiry 
as  to  whether  the  amount  of  the  consideration  was  equal  to 
the  face  of  the  note. 

That  said  referee  ought  to  find  but  fails  to  find  from  the 
evidence  that  the  entire  transaction  on  the  defendant's  part 
was  an  accommodation  transaction,  and  without  consideration 
to  defendant,  and  that  defendant  is  entitled  to  avail  him- 
self as  a  set-off  of  the  note  of  H  endorsed  by  plaintiff  and 
held  by  defendant. 

That  said  referee  erred  in  not  finding  that  defendant  had 
taken  all  steps  required  by  law  to  enable  defendant  to  hold 
plaintiff  liable  as  an  endorser  of  the  note  of  H  held  by  de- 
fendant. 

That  said  referee  should  find  that  defendant  is  entitled  to 
set  off  plaintiff's  liability  on  the  note  of  H  held  by  defend- 
ant against  plaintiff's  claim  upon  the  note  sued  on  by  him. 

That  said  report  of  said  referee  is  inadequate  and  insuffi- 
cient in  law,  and  does  not  pass  upon  all  questions  of  law  and 
fact  submitted  to  said  referee  for  decision. 

Wherefore,  said  defendant  objects  to  said  report  and  shows 
that  the  same  ought  to  be  amplified,  amended  and  corrected. 
Respectfully  submitted, 


Attorney. 
4601  Notice 

(Caption) 

To   : 

Please  take  notice  that  on ,  the day  of , 

19..,  at   ....   A.  M.,  or  as  soon  thereafter  as  counsel  can  be 

heard,  I  shall,  before  his  honor  judge ,  or  in  the 

event  of  his  absence,  of  any  judge  calling  calendar  No , 

m  the  above  entitled  court,  in  the  room  occupied  by  said 
judge  at  said  time  as  a  court  room  in  said  county,  present  and 

file  the  report  of  ,  referee  in  the  above  entitled 

cause,  together  with  objections  filed  thereto  by  yourself,  and 
then  ask  that  said  report  be  approved,  said  objections  over- 
ruled and  judgment  entered  in  said  cause  for  plaintiff,  for  the 
sum  of   ($ )   dollars  and  interest  thereon 
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at  the  rate  of   per  cent  per  annum,  from   , 

19. .  ;  at  which  time  and  place  you  may  appear  if  you  see  nt 
so  to  do. 
Dated,  etc. 


Plaintiff's  attorney. 

4602  Exceptions,  necessity 

Objections  to  a  referee's  report  -which  are  removable  by 
amendment  are  waived  if  they  are  not  presented  as  exceptions 
in  the  trial  court.5 

4603  Exceptions  (111.) 

(Caption) 

The  said  plaintiff  excepts  to  the  finding  and  recommenda- 
tion of  the  said  referee  in  this : 

1,  The  finding  of  the  fact  that  the  plaintiff,   , 

on  the day  of ,  19. .,  or  at  any  time,  promised 

to  pay  the  indebtedness  of  the   to  defendant 

,  to  said  ,  is  not  supported  by  the 

evidence. 

2,  The  evidence  shows  that  the  relations  between  said  plain- 
tiff and  defendant  were  all  covered  by  the  contract  of , 

19..,  and  the  referee  should  have  so  found. 

3,  The  referee  errs  in  finding  that  there  is  a  preponder- 
ance of  the  testimony  to  the  effect  that  the  plaintiff  agreed 
as  a  consideration  for  the  conveyance  to  him  of  the  property 

and  assets  of  the    ,  to  pay  the  debts  of  that 

company.     The  evidence  clearly  shows  that  said  conveyance 

to   was  merely  formal,  no  consideration  passed 

except  nominal,  and  none  was  required,  because  said   

at  once  conveyed  the  same  property  to  the    ,  the 

charter  of  which  had  been  acquired,  and  under  which  the  rail- 
road was  to  be   built,   instead  of  under   the   charter   of  the 

There  is  no  evidence  worthy  of  consideration 

to  sustain  the  finding  of  the  referee,  when  applied  to  the  ad- 
mitted facts  and  conditions. 

4,  The  finding  of  facts  is  incomplete,  misleading  and  erro- 
neous. It  draws  attention  to  some  occurrences  relied  upon 
to  sustain  them,  and  leaves  out  the  most  important,  as  for  ex- 
ample, the  referee  finds  that  on  the day  of , 

"the  conveyed  to  the  plaintiff  the  property, 

rights  of  way,  embankments,  superstructure,  etc.,  of  the  com- 
pany, in  consideration  of  one  dollar,  and  other  valuable  con- 
siderations from  him  to  said  company  moving,  that  the  same 
day,  as  a  part  of  the  transaction,  he  took  an  assignment  on 

5  Leathe  v.  Thomas,  218  HI.  251. 
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the  stock  transfer  book  of  the  to shares 

of  the  capital  stock  of  that  company;  and  that  for  the  stated 

sum  of  $ ,  he  conveyed  to  the the  said 

properties,  which  conveyance  was  accepted  by  the  latter  com- 
pany as  a  full  payment  of  one  hundred  per  cent  on  his  said 
shares  of  stock  in  that  company,"  without  adding  in  ex- 
planation,  that    received  no    consideration   for 

such   conveyance,    and  that   he   immediately   transferred   the 

same  stock  to  the  defendant and  others  in  exact 

accordance  with  the   agreement  of    ,   19 . .  ;  which 

facts,  indisputably  established,  and  not  questioned  would,  if 
considered  at  all,  have  avoided  the  conclusion  reached  that 
a  new  promise  or  contract  was  made  on  that  day,  supersed- 
ing the  contract  of  

5,  The  referee  failed  to  find  that  the  claim  made  that 

absolutely  promised  to  pay  the  debts  of  the   , 

has    been    adjudicated   in   favor   of    said    ,    and 

against  said ,  as  shown  by  the  evidence. 

ti,  The  referee  errs  in  giving  prominence  to  the  fact  that 

the  agreement  of ,  19.  .,  was  not  at  the  time  signed 

by The  agreement  to  be  valid  did  not  require 

his  signature;  he  acted  upon  it;  purchased  property  which 
was  of  no  avail  except  for  the  railroad  and  coal  companies; 
and  he  had  to  take  the  deeds  in  his  own  name  because  the 
companies  for  which  he  bought  them  were  not  yet  fully 
formed. 

7,  The  plaintiff  further  excepts  because  the  referee  failed 

to  consider  the  amount  which  said  has  realized 

on  said  judgment  recovered  by  him  against  the  said ; 

which  amount  is  equal  to  or  in  excess  of  the  amount  for  which 
the  said  referee  recommended  judgment  in  favor  of  the  said 


8,  The  plaintiff  further  excepts  because  the  said  referee 
recommends  judgment   against  the   plaintiff  for  the  sum   of 

$ ;  and  because  the  referee  failed  to  recommend  that 

judgment  be  entered  in  favor  of  the  plaintiff  for  the  amount 
of  the  judgments  upon  which  the  suit  is  based,  with  legal 
interest. 

And  therefore  the  said  plaintiff,    ,  prays  that 

the  said  referee  may  sustain  these  exceptions,  and  report  in 
favor  of  the  judgment  to  which  plaintiff  is  entitled,  on  the 
judgments  on  which  this  suit  is  founded. 


Attorney  for  plaintiff. 


4604  Exceptions,  order 

(Caption) 

And  now  on  the    day  of    ,  19 .  . ,   ccmes 

,  the  referee  in  this  case  appointed  at  a  former 
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term  of  this  court,  and  filed  his  report  in  this  case;  and  by 
consent  of  parties  it  is  ordered  by  the  court  that  this  case 
be  retained  by  the  said  referee  to  consider  any  exceptions 
that  may  be  presented  to  him.  It  is  ordered  by  the  court  that 
all  exceptions  to  said  referee's  report  be  filed  before  said 
referee  by  the  day  of  ,  19 . .  ;  and  it  is  fur- 
ther ordered  by  the  court  that  said  referee  render  his  decision 
as  to  such  exceptions  by  the  day  of ,  19 .  . . 

And  now  on  the day  of ,  19.  .,  comes  the 

said  referee  and  presents  his  report  to  the  court  overruling 
the  exceptions  of  the  plaintiff  to  said  report,  which  is  ordered 

to  be  filed,  and  presents  his  said  report  filed ,  as  and 

for  his  report  in  this  cause. 

And  now  on  the   day  of   ,  19..,  come  the 

parties  by  their  respective  attorneys,  and  on  motion  of  plain- 
tiff's attorney  the  court  grants  plaintiff  leave  to  file  and  pre- 
sent the  exceptions  that  were  filed  before  the  referee. 

And  now  on  the day  of ,  19 .  . ,  come  again 

the  parties  by  their  respective  attorneys  and  the  defendant 
filed  his  motion  for  the  court  to  render  judgment  on  the  report 
of  the  referee. 

And  now  on  the day. of .,  19. .,  come  again 

the parties  by  their  respective  attorneys  and  this 

cause  is  heard  by  the  court  as  to  the  allowance  of  fees  of , 

Esq.,  the  referee  in  this  cause,  and  the  court  after  hearing 
the  evidence  and  arguments  of  counsel  and  being  fully  ad- 
vised in  the  premises,  orders  that  said  referee  be  allowed  as 

fees  in  this  case  the  sum  of dollars  to  be  taxed 

as  costs  in  this  case  by  the  clerk  of  this  court;  and  thereupon 
the  court  orders  this  case  continued. 

4605  Judgment 

(Caption) 

And  now  on  the   day  of  ,  19.  .,  come  the 

parties  by  their  respective  attorneys,  and  plaintiff's  exceptions 

which  were  filed  to  the  referee's  report  filed    

and  by  leave  of  court  re-filed  and  presented  to  the  court  on 

,   19 .  . ,   are   argued  by   counsel  for  the  respective 

parties  and  are  by  the  court  overruled,  to  which  ruling  of  the 
court,  the  plaintiff  excepts.  And  thereupon,  the  court  ap- 
proves the  report  of  the  referee  filed    ,  19.  .,  and 

renders  judgment  on  said  referee's  report  in  favor  of  the  de- 
fendant   on  his  pleas  of  set-off  and  against  the 

plaintiff  for  the  sum  of   dollars 

and  cents  ($ ),  as  reported  by  the  referee  on 

,  19... 

And  the  further  sum  of dollars  and \ 

cents,  being  the  amount  of  interest  at  ....  per  cent  due  on 
the  amount  found  due  by  said  referee 's  report  from   , 
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19       t0       ,  19 . . ,  making  the  total  amount  of  the  judg- 
ment    . ........ . .  dollars  and cents  ($ ). 

It  is  therefore  considered  and  adjudged  by  the  court  that 

the  defendant    have  and  recover  of  and  from 

the  said  plaintiff  the  said  sum  of   . .      ...... 

dollars  and    cents  on  his  pleas  of  set-oft   together 

with  the  costs  of  this  suit;  and  that  the  defendant  have  execu- 
tion therefor.  ,....«  v.     u- 

To  all  of  which  ruling  of  the  court  the  plaintiff,  by  his  coun- 
sel  then  and  there  prays  an  appeal  to  the  appellate  court  of 

. .  in  and  for  the district,  which  is  allowed 

by  the'  court  upon  the  plaintiff   filing  an  appeal 

bond  in  the  penal  sum  of dollars  with  security  to 

be  approved  by  the  clerk  of  this  court.  Bond  and  bill  of 
exceptions  to  be  filed  by  the day  of ,  19. .. 

4606  Appeal,  stipulation  to  make  testimony  part  of  record 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties to  the  above  entitled  cause,  by  their  respective  attorneys, 
that  the  original  testimony  taken  before  ^ap- 
pointed referee  herein  by  stipulation,  together  with  all  exhibits 
and  papers  introduced  in  evidence  before  said  referee,  and 

the  original  report  of  said  referee  filed  herein  on  the  

day  of ,  19. .,  shall  be  included  in  and  made  part  of 

the  record  of  this  cause  by  the  clerk  of  the  court  and  shall 
form  a  part  of  said  record;  and  that  said  testimony  and  ex- 
hibits and  papers,  and  all  exceptions  and  objections  thereto, 
and  said  report,  shall  have  the  same  force  and  effect,  when 
so  included  in  said  record,  as  if  they  had  been  incorporated 
in  and  made  a  part  of  said  record  by  a  bill  of  exceptions, 

(Signatures) 
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IN  GENERAL 

4607  Jurisdiction;  service,  constructive 

A  personal  judgment  in  an  action  at  law  may  be  rendered 
against  a  defendant  who  resides  and  who  is  in  the  state  where 
the  suit  or  proceeding  is  pending,  who  has  been  notified  of  the 
pendency  of  the  suit  by  a  constructive  service  of  process  which 
makes  it  reasonably  probable  that  he  would  receive  the  notice 
of  the  pendency  of  the  action  or  proceeding  before  the  rendi- 
tion of  the  judgment,  and  it  appears  that  actual  service  of 
process  could  not  be  had  upon  him.1 

A  person  who  has  not  been  served  or  declared  against  should 
not  be  included  in  a  final  judgment.2 

4608  Jurisdiction,  subject  matter 

Lack  of  jurisdiction  of  the  subject  matter  vitiates  the  judg- 
ment for  any  purpose.3 

4609  Rights  of  parties 

The  right  of  the  parties  are  fixed  at  the  date  of  the  recovery 
of  the  judgment.4 

PRACTICE 

4610  Motion  for  judgment  (D.  C.) 

(Caption) 

Now  comes  the  plaintiff  in  the  above  entitled  cause  and 
moves  the  court  for  judgment  for  the  plaintiff  under  the  73d 

rule  of  this  court,  on  the  ground  that  the  defendant 

has  failed  to  file  his  pleas  verified  by  an  affidavit  of  defense  as 
is  required  by  the  rules  of  this  court. 

Attorney  for  plaintiff.5 

4611  Order  for  entry  to  use  (D.  C.) 

(Caption) 
The  clerk  of  said  court  will  enter  this  case  and  judgment 

i  Nelson  v.  Chicago,  Burlington  &  District,  253   111.   332,   337    (1912)  ; 

Quincy    R.    Co.,    225    111.    197,    210  Fisher  v.  Chicago,  213  111.  268,  271 

(1907).  (1904). 

2  Brockman  v.   McDonald,    16   HI.  *  Becker  v.  Illinois  Central  R.  Co., 
112  (1854)  ;  Rattan  v.  Stone,  3  Scam.  250  111.  40,  45  (1911). 

540   (1842).  5  Add  notice  calling  up  motion. 

3  People    v.    Sangamon    Drainage 
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to  the  use  of ,  surveyor  of ,  and , 

co-partners  lately  trading  as   


Attorney  for  plaintiff. 

4612  Special  finding  and  general  verdict 

A  judgment  must  be  entered  upon  the  special  finding  when 
the  general  verdict  is  inconsistent  with  the  finding.6 

4613  Nunc  pro  tunc,  jurisdiction 

A  court  has  no  power  to  enter  a  judgment  nunc  pro  tunc  at  a 
subsequent  term,  unless  the  judgment  was,  in  fact,  rendered  at  a 
previous  term,  and  it  appears  from  a  minute  or  a  memorial  paper 
in  the  records  of  the  court  that  the  judgment  was,  in  fact,  pro- 
nounced, but  that  it  was  not  entered  of  record  by  some  fault, 
neglect  or  oversight.7 

4614  Nunc  pro  tunc,  leave  of  court 

An  order  granting  leave  to  file  a  pleading  nunc  pro  tunc  is 
necessary  to  a  proper  filing,  as  the  clerk  has  no  power  to  file 
anything  nunc  pro  tunc  without  special  leave  of  court.8 

REQUISITES 

4615  Abbreviations,  practice 

A  judgment  is  a  nullity  if  it  consists  of  abbreviations  which 
are  unintelligible  to  an  English  speaking  person.9  An  abbrevi- 
ated form  of  an  order  or  judgment  cannot  be  so  amplified  and 
expanded  as  to  add  a  new  material  provision.  The  proper  prac- 
tice is  to  move  for  the  entry  of  a  proper  judgment.10 

The  unconstitutionality  of  an  act  concerning  abbreviated 
forms  of  judgment  entries  cannot  be  urged  against  a  valid  final 
judgment  which  has  been  written  up  in  conformity  with  estab- 
lished rules  of  practice,  but  which,  apparently,  is  an  expansion 

«  Crosse  v.  Knights  of  Honor,  254  »  Reed  v.   Curry,  35  111.   536,   540 

111.  80,  87  (1912);  Sec.  79,  Practice  (1864). 

act.  9  Stein  v.  Meyers,  supra;  Sec.  18, 

7  Stein  v.  Meyers,  253  111.  199,  205  Const.   1870,   Schedule. 

(1912)  ;    Mack  v.   Polecat  Drainage  io  Chicago  v.  Coleman,  224  111.  338, 

District,  216  111.  56,  62  (1905)  ;  Geb-  342   (1912). 
bie    v.    Mooney,    121    111.    255,    258 
(1887)  ;    Howell   v.    Morlan,    78   111. 
162,  164  (1875). 


2780  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

of  an  abbreviated  judgment  entry;  and  the  invalidity  of  the 
final  judgment  is  in  no  manner  contradicted  by  matter  of  record 
made  by  or  under  the  authority  of  the  court,  such  as  by  proper 
bill  of  exceptions.11 

4616  Certainty  and  consistency 

A  judgment  should  state  what  is  found,  ordered,  considered 
or  adjudged  by  the  court,  in  whose  favor,  against  whom  it  is 
rendered,  and  it  should  award  execution.12  A  final  judgment 
must  contain  the  essential  elements  which  should  show  that  the 
court  finally  disposed  of  the  cause,  although  no  particular  form 
of  judgment  is  necessary.13  Reasonable  certainty  is  required  in 
every  judgment  to  enable  the  defendant  to  plead  the  judgment 
in  bar  of  any  subsequent  suit  for  the  same  cause  of  action.14 
The  judgment  must  be  consistent  with,  and  not  contradictory  of, 
the  declaration.15 

4617  Jurisdiction,  recital,  presumption 

The  court's  finding  in  an  order  or  in  a  judgment  that  it  has 
jurisdiction  is  of  no  force  or  effect  if  the  record  itself  shows  that 
the  court  has  no  jurisdiction.16 

PARTIES 

4618  Ex  contractu  action,  service  upon  less  than  all 

At  common  law  in  actions  against  several  defendants  upon 
joint  contracts,  no  judgment  can  be  rendered  until  all  of  the 
defendants  are  served  with  process,  or  until  those  who  have  not 
been  served  are  prosecuted  to  outlawry,17  except  where  some  of 
the  defendants  plead  a  discharge  by  operation  of  law,  leaving 
the  others  liable  on  the  contract,18  as  in  case  of  infancy,  bank- 
ruptcy or  some  other  personal  defense.19     The  mere  pendency 

ii  Nicholson  v.  Loeff,  253  111.  526  1 5  People    v.    Spring   Valley,    129 

(1912);    Sec.    62,    Municipal    Court  111.    169,    178    (1889). 

act.  i6  People  v.  Dunn,  247  111.  410,  413 

12  Martin  v.  Barnhardt,  39  111.  9,  (1910). 

13   (1865)  ;   Metzger  v.  Morley,   184  17  Evans  v.   Gill,   25  111.   100.   101 

111.  81,  84  (1900)  ;  Santa  Clara  Val-  (1860)  ;  Tiffany  v.  Breese,  3  Scam, 

ley  Mill  &  Lumber  Co.  v.  Prescott,  499,   501    (1842). 

238    111.    625,   628    (1909).  is  McLean  v.  Griswold,  22  111.  218, 

is  Alton  v.   Heidrick,   248  111.   76,  220   (1859). 

80    (1910).  loMerrifield    v.    Western    Cottage 

i*  Sterling  v.  Garritee,  18  Md.  468,  Piano    &    Orgran    Co.,    238    Til.    526, 

474   (1862).  532  (1909);  Byers  v.  First  National 
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of  a  proceeding  in  bankruptcy  against  one  of  the  defendants 
does  not  authorize  the  omission  of  his  name  from  the  judgment.20 
Upon  pleading  and  establishing  bankruptcy  of  one  of  several 
joint  defendants,  judgment  should  be  against  the  remaining 
defendants  alone,  where  the  plaintiff  dismisses  or  discontinues 
his  suit  against  the  discharged  defendant.21 

In  Illinois,  where  a  portion  of  the  joint  defendants  have  been 
served  with  process,  and  the  others  have  not,  upon  a  return  of 
non  est  inventus,  a  judgment  may  be  rendered  against  those 
defendants  who  have  been  served,  and  on  a  summons  in  the 
nature  of  a  scire  facias,  those  who  have  not  been  served  may  be 
made  parties  to  the  judgment.  This  rule  is  applicable  to  all 
joint,  joint  and  several,  and  partnership  contracts  and  obliga- 
tions.22 Where  all  of  the  defendants  are  served  with  process, 
the  judgment  must  be  against  all  or  none,  as  at  common  law.23 
A  judgment  against  all  of  several  defendants  cannot  be  ren- 
dered when  there  is  no  service  upon,  nor  appearance  by  some  of 
them.24 

4619  Ex  delicto  actions,  joint  plaintiffs 

In  actions  in  form  ex  delicto  brought  by  a  portion  of  the 
owners  of  property  which  has  been  lost  or  destroyed,  the  plain- 
tiffs may  recover  their  proportionate  share  or  interest  in  the 
property,  provided  the  nonjoinder  of  the  other  owners  has  not 
been  pleaded  in  abatement.25 

4620  Ex  delicto  actions,  several  defendants 

In  ex  delicto  actions  judgment  may  be  taken  against  a  por- 
tion of  the  defendants  thereby  dismissing  the  case  as  to  the  resi- 
due; because  there  is  no  contribution  among  wrongdoers.26     A 

Bank,  85  111.  423,  425  (1877) ;  Flake  v.  Breese,  3  Scam.  499,  501  (1842) ; 

v.  Carson,  33  111.  518,  525    (1864);  Sec.  14,  Practice  act  1907. 

Gould  v.  Sternburg,  69  111.  531,  532  23  Evans  v.  Gill,  supra;  Kingsland 

(1873);  Fuller  v.  Robb,  26  111.  246  v.  Koeppe,  137  111.  344,  348   (1891). 

(1861);    Penfold  v.   Slyfield,   68   N.  24  Swift    v.    Green,     20    111.     173 

W.  226,  227   (Mich.  1896).  (1858). 

20  Byers  v.  First  National  Bank,  25  Johnson  v.  Richardson,  17  111. 
85  111.  426.  302,   304    (1855). 

21  Seymour  v.  Richardson  Fueling  26  Postal  Telegraph-Cable  Co.  v. 
Co.,  205  111.  77,  85   (1903).  Likes,    225    111.    249,    265     (1907); 

22  Sherburne  v.  Hyde,  185  111.  580,  Davis  v.  Taylor,  41  111.  405,  408 
583  (1900),  overruling,  Sandusky  v.  (1866);  Illinois  Central  E.  Co.  v. 
Sidwell,  173  111.  493  (1898);  Evans  Foulks,  191  111.  57,  69  (1901);  Bar- 
v.  Gill,  25  111.  116  (1860) ;  Tiffany  bour    v.    White,    37    111.    164,    171 


2782  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

judgment  in  favor  of  one  joint  wrongdoer  is  not  inconsistent 
with  a  judgment  against  the  other.27  The  recovery  of  a  joint 
judgment  against  several  in  an  action  of  tort  does  not  merge  a 
several  liability  of  each  wrongdoer  in  the  judgment,  but  the 
plaintiff  may  pursue  any  or  all  of  the  judgment  debtors  until  he 
obtains  satisfaction.28 

4621  Misnomer,  abatement 

A  judgment  may  be  rendered  in  the  name  by  which  the 
defendant  is  sued  and  described  in  the  declaration,  although 
his  plea  discloses  a  different  name,  if  he  fails  to  plead  the  mis- 
nomer in  abatement.29 

4622  Nonresidents,  security  for  costs 

A  judgment  in  favor  of  a  nonresident  is  valid,  although  the 
record  fails  to  show  a  cost  bond.30 

4623  Partnership,  survivor 

Upon  the  death  of  a  partner  who  had  owned  the  subject  mat- 
ter of  the  suit,  the  dissolution  of  the  co-partnership  after  the 
commencement  of  the  action,  and  the  substitution  of  the  deceased 
partner's  administrator  as  use  plaintiff,  a  judgment  for  the 
plaintiff  should  be  in  favor  of  the  surviving  partner  alone,  for 
the  use  of  the  administrator;  but  a  judgment  in  favor  of  all  of 
the  partners  for  the  use  of  the  administrator  is  merely  voidable, 
not  void.31 

AMOUNT 

4624  Ad  damnum 

A  judgment  for  the  plaintiff  must  not  exceed  the  ad  damnum, 
even  where  the  excess  is  caused  by  the  interest  that  has  accrued 
after  the  commencement  of  the  suit.32 

4625  Interest 

Interest  is  not  recoverable  in  the  absence  of  any  element  of 

(1865),  overruled;  Peeararo  v.  Hal-  so  p]aff  v.  Pacific  Express  Co.,  251 

berg,  246  111.  95,  97  (1910).  111.  243,  247   (1911). 

27  Republic  Iron  &  Steel  Co.  v.  Lee.  si  Pyatt  v.  Riley,  252  111.  36,  41 
227   111.    246,    254    (1907).  (1911). 

28  Tandrup  v.  Sampsell,  234  111.  32  Hanford  v.  Blessing,  60  111.  352 
526,   533    (1908).  (1871);    Pierson  v.   Finney,   37   111. 

29 Davis  v.  Taylor,  supra.  29,  31   (1865). 


ORDERS   AND   JUDGMENTS  2783 

tort  connected  with  the  receipt  and  conversion  of  money  sued 
for  and  any  vexatious  delay  in  paying  it  over.33 

4626  Tender,  refunding 

A  court  has  no  power  to  order  a  portion  of  the  sum  tendered 
to  be  refunded  to  the  defendant  where  the  tender  is  of  a  greater 
amount  than  is  actually  due.34 

COSTS 

4627  Generally 

The  legal  effect  of  a  judgment  for  costs  is  that  the  party 
recover  all  of  his  legal  costs  or  expenses  in  the  suit  to  be  taxed 
according  to  statute.35 

4628  School  trustees 

In  a  suit  brought  by  school  trustees  to  recover  damages  for 
injury  to  school  property,  costs  are  taxable  against  the  trustees 
in  case  they  are  unsuccessful,  section  1,  article  16,  of  the  School 
law  being  inapplicable  to  such  an  action.30 

4629  Tender,  practice 

Upon  a  tender  being  made  after  suit  is  brought,  by  bringing 
the  money  into  court,  and  an  acceptance  of  the  tender,  the  court 
should  order  the  money  to  be  paid  over  to  the  plaintiff  and  it 
should  enter  judgment  for  costs  against  the  defendant.  If  the 
tender  consists  merely  of  an  admission  in  a  plea  of  tender, 
the  court  may  render  judgment  for  the  amount  admitted  and  the 
costs.37  In  case  there  is  a  verdict  for  defendant  on  an  issue  of 
tender,  an  order  should  be  entered  giving  leave  to  the  plaintiff 
to  take  the  money  from  the  court,  which  should  be  followed  by 
judgment  for  costs  against  the  plaintiff.38 

4630  Attorney's  fees 

In  the  absence  of  express  stipulation  or  contract,  attorney's 
fees  should  not  be  included  in  a  judgment ; 39  nor  should  attor- 

33  Highway  Commissioners  v.  Trustees,  212  111.  406,  417  (1904). 
Bloomington,  253  111.  164,  178  37  Monroe  v.  Chaldeck,  78  111.  419 
(1912);   See.  2,  c.   74,  Hurd's  Stat.       432   (1875). 

1911,  p.   1406.  38Cilley  v.  Hawkins,   48  111.   308. 

34  Sweetland  v.  Tuthill,  54  111.  215       312   (1868). 

217   (1870).  39  Nickerson    v.    Babcock,    29    111. 

35  Chase  v.  De  Wolf,  69  111.  47,  497,  500  (1863);  Byers  v.  First  Na- 
49    (1873).  tional  Bank,  85  111.  427;   Dorsey  V. 

36  Illinois  Central  R.  Co.  v.  School  Wolff,   142   111.   589,   598    (1892). 
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ney's  fees  be  included  where  they  are  not  due  until  the  institu- 


tion of  the  suit.40 


EXECUTION 


4631  Commissioners  of  highways 

A  judgment  against  commissioners  of  highways  when  they 
are  suing  or  are  being  sued  in  their  representative  capacity, 
should  omit  the  usual  order  for  execution.41 

4632  Counties 

The  award  of  an  execution  upon  a  judgment  against  a  county 
might  render  the  judgment  void  in  a  direct,  but  not  in  a  collat- 
eral proceeding.42 

4633  Executor  and  administrator,  practice 

It  is  improper  to  award  an  execution  against  an  administrator 
or  an  executor,  but  the  order  should  be  that  the  judgment  shall 
be  paid  in  due  course  of  administration.43 

4634  Executor,  administrator  and  heirs,  practice 

In  an  action  against  an  administrator  or  executor  and  devisees 
or  heirs  of  a  deceased  person,  the  proper  form  of  judgment  is 
that  the  plaintiff  recover  his  debt  from  the  defendants,  to  be 
levied  upon  the  assets  of  the  testator  or  intestate  in  the  hands 
of  the  executor  or  administrator;  and  in  the  event  that  these 
assets  are  insufficient  for  the  payment  of  the  judgment,  that  the 
same  or  the  residue  thereof,  be  levied  upon  the  real  and  per- 
sonal property  of  the  heirs  or  devisees.     This  qualification  is 
unnecessary  in  a  judgment  against  the  executor  or  administrator 
of  assets  quando  acciderint.     Such  a  judgment  does  not  imply 
assets  for  the  satisfaction  of  the  debt.44     A  personal  judgment 
should  not  be  rendered  against  heirs  who  have  not  aliened  any 
part  of  the  land  which  came  to  them  by  descent,  nor  received 
any  rents  or  profits  therefrom.45 

40  Nickerson    v.    Babcock,    29    111.  «  Burnay  v.  Dennis,  3  seam.  478, 

499;   Byers  v.  First  National  bank,  483   (1842). 

supra.  44  Ryan     v.     Jones,     15     111.     1, 

4iRuthland     (Town)     v.     Dayton  6    (1853). 

(Town),  60  111.  58,  62   (1871).  «  Branger  v.  Lucy,  82  111.  91,  93 

42McBane  v.  People,  50  111.  503,  (1876). 
505  (1869). 
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4635  Receivers,  practice 

In  actions  against  receivers,  the  judgment  should  be  entered 
against  the  defendants  as  receivers  to  be  paid  in  due  course  of 
administration.46 

4636  School  trustees 

A  judgment  for  costs  against  school  trustees,  where  such  a 
judgment  may  be  rendered  under  the  statute,  cannot  award  an 
execution  against  them  personally.47 


4637  Imprisonment 

In  actions  for  fines  or  penalties  inflicted  for  violations  of  the 
penal  laws  of  the  state,  it  is  proper  to  order,  as  a  part  of  the 
judgment,  that  the  defendant  should  be  committed  to  jail  until 
the  fine  be  paid.48 

4638  Stay  of  execution,  effect 

The  staying  of  a  judgment,  permitting  it  to  stand  as  security 
and  allowing  a  defendant  to  plead  in  an  action  at  law,  merely 
suspends  the  plaintiff's  lien  under  the  judgment  during  the 
entire  time  of  the  stay  and  entitles  him  to  execution  within  one 
year  from  the  time  of  dissolution  of  the  restraining  order.49 

FORMS 

4639  Appearance  clause  (Fla.) 

(Caption) 

And  now  again,  this day  of ,  19.  .,  come  the 

plaintiff     ,  by attorneys, and  move  for 

a  final  judgment,  and  produce    the setting  forth 

that    which    said    is 

filed in  the  cause,  and  the  clerk  ascertained  that 

there  is  due  to  the  plaintiff    for  principal dollars, 

and  for  interest dollars ;  and  it  appearing  that  the 

summons  was  duly  served  on ,  and  that  a  default 

was  afterward  duly  entered  on  the   day  of   , 

19..,   against  the   said who  had   failed  to 


and 


46  McNulta  v.  Ensch,  134  111.  46,  48  People  v.  Zito,  237  111.  434,  442 
56    (1890).  (1909). 

47  Illinois  Central  R.  Co.  v.  School  49  Wenham  v.  International  Pack- 
Trustees,  212  111.  417.  ing  Co.,  213  111.  397,  403  (1905). 
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(Mississippi) 

(Caption) 

This  day  came  on  to  be  heard  this  cause  and  came  the 
plaintiff  and  defendant  by  attorney,  and  also  came  a  jury  of 

good  and  lawful  men,  to  wit, ,  and  eleven  others 

who,  being  duly  empaneled  and  sworn,  after  hearing  the 
evidence  and  receiving  the  instructions  by  the  court,  retired 
in  charge  of  their  proper  officer  to  consider  of  their  verdict, 
and  presently  returned  into  open  court  in  charge  of  their 
proper  officer  with  the  following  verdict  (Insert  verdict). 

4640  Ideo  consideratum  est,  plaintiff  (Fla.) 

Thereupon  it  is  considered  by  the  court  that  the  plaintiff 

recover  of ,  the  defendant,  the  sum  of 

dollars  and    cents  for  damages,  besides   

costs  now  here  taxed  at  dollars,  and  that  the  said 

plaintiff  ha . .  execution  therefor. 


Clerk. 
The  clerk  will  please  enter  final  judgment  in  the  cause  on 
the  proof  herewith  produced. 
19... 


Attorney  for  plaintiff. 


4641  Ideo  consideratum  est,  defendant  (Miss.) 

It  is  therefore  considered  and  adjudged  that  the  plaintiff 
take  nothing  by  his  suit  and  that  the   defendant   go  hence 

without  day  and  recover  of  the  plaintiff   his 

costs  in  this  behalf  expended;  for  which  let  execution  issue. 

Dated,  etc. 


Judge. 


It  is,  therefore,  considered  and  so  ordered  by  the  court 
that    the    plaintiff    take    nothing    by    his    suit    and    that    the 

defendant do  have  and  recover  of  and  from  the 

plaintiff   principal  and   surety  on  his 

cost  bond  all  costs  in  this  behalf  expended;  for  which  an 
execution  may  issue. 

It  is  further  ordered  that  execution  be  stayed  for  the 
period  of dollars. 
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(West  Virginia) 

It  is  therefore  considered  by  the  court  that  the  plaintiff 
take  nothing  by  his  action  and  that  the  defendant  recover  of 
and  from  the  plaintiff  his  costs  about  the  defense  of  this 
action  in  this  behalf  expended,  including  an  attorney's  fee 
of  $ which  the  clerk  is  directed  to  include  in  his  taxa- 
tion of  the  costs. 

4642  Exception  and  appeal,  nature  and  scope 

An  exception  which  is  taken  to  the  judgment  of  the  court, 
refers  to  the  judgment  that  is  actually  entered,  and  will  sustain 
an  appeal  therefrom,  unless  the  exception  is  expressly  limited 
to  the  particular  action  taken  by  the  court.50 

4643  Exception  and  appeal,  recital 

A  clerk's  formal  recital  in  the  body  of  the  judgment  that  the 
finding  and  judgment  of  the  court  and  the  overruling  of  a 
motion  for  a  new  trial  were  excepted  to  is  no  part  of  the  record 
and  will  be  disregarded  on  appeal  or  writ  of  error,  unless  such 
an  exception  is  contained  in  a  bill  of  exceptions.51 

4644  Exception  and  appeal,  forms  (111.) 

And  the  plaintiffs  having  entered  h .  .  exceptions  herein  to 
the  overruling  of  said  motion  for  a  new  trial  and  to  the  entry 
of  judgment  by  the  court,  the  said  plaintiffs  severally  pray 

an  appeal  from  the  judgment  of  this  court  to  the  

court  of   in  and  for  the   district,  which 

appeal  is  allowed  to  each  of  said  plaintiffs  upon  the  plaintiff 
or  plaintiffs  desiring  to  perfect  said  appeal  filing  a  several 

or  joint  appeal  bond  herein  in  the  penal  sum  of   

dollars,    conditioned    according   to   law   with    security   to    be 

approved  by  the  court    (or  clerk)   within    days  from 

this  date,   and    days'  time  from   this  date  is  hereby 

allowed  in  which  to  prepare  and  tender  a  bill  of  exceptions 

herein ;  and  the  plaintiffs,   and   , 

having  presented  their  bond  for  appeal  to  the court 

in  the  penal  sum  of   dollars,  with   as 

surety;  it  is  ordered  that  said  appeal  bond  be,  and  the  same 
is  hereby  approved. 

Dated,  etc. 

Enter 

Judge. 

so  People  v.  Wabash  R.   Co.,  248  erton,  217  111.  61,  75   (1905);   Peo- 

111.  540,  543  (1911)  ;  People  v.  Cairo,  pie   v.   Chicago,   Indianapolis   &   St. 

Vincennes   &   Chicago   Ry.    Co.,   248  Louis  Shortline  Ry  Co.,  243  111.  221, 

HI.  554,  555  (1911).  223   (1909);  People  v.  O'Gara  Coal 

si  Grand  Pacific  Hotel  Co.  v.  Pink-  Co.,  231  111.   172,   173    (1907). 
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(West  Virginia) 

Upon  the  trial  of  said  issue,  the  said of 

excepted  to  certain  rulings  and  opinions  of  the  court  and 
presented  to  the  court  a  bill  of  exceptions  and  asked  that  the 
same  be  signed  and  made  a  part  of  the  record ;  which  is  now 

accordingly  done.     The   desiring  to  present  to  the 

supreme  court  of  appeals  a  petition  for  a  writ  of  error  and 
supersedeas  to  the  foregoing  judgment,  it  is  ordered  that  the 

effect  of  the  said  judgment  shall  be  suspended  for  

days  from  this  date,  when  the  said  ,  or  some  one 

for  it,  shall  give  bond  before  the  clerk  of  this  court  with 

security  to  be  approved  by  said  clerk  in  a  penalty  of 

dollars,  conditioned  to  pay  all  damages  which  may  be  incurred 
by  reason  of  such  suspension. 

AMENDMENT 

4645  Jurisdiction 

Mere  clerical  errors  and  omissions  may  be  corrected  in  judg- 
ments and  orders  of  a  court,  but  not  omissions  and  errors  which 
go  to  the  substance  of  the  right  or  the  cause  of  action.52 

4646  Form  (111.) 

(Caption) 

This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
plaintiffs  to  amend  the  judgment  order  heretofore  entered  in 

the  above  entitled  cause  on  the day  of ,  19. ., 

to  make  the  same  conform  to  the  true  order  of  the  court,  and 
the  defendant  having  had  notice  of  said  motion  and  being  in 
court  by  his  counsel,  and  the  court  having  jurisdiction  of  the 
subject  matter  hereof  and  of  all  the  parties  hereto;  and  it 
appearing  to  the  court  from  minutes  and  memoranda  made 
by  the  judge  of  this  court  at  the  time  of  the  entry  of  the 
order  aforesaid,  that  said  order  as  it  appears  of  record  does 
not  express  what  the  court  ordered  and  directed  to  be  entered ; 
and  it  further  appearing  to  the  court  from  the  minutes  and 
memoranda  made  by  the  judge  of  this  court  at  the  time  of 

the  entry  of  said  judgment  order  on  the day  of , 

19 . . ,  that  what  this  court  did  order  was  as  is  hereinafter  set 
forth;  therefore,  be  it  ordered,   that  the  judgment  order  of 

,  19. .,  entered  in  this  cause,  be  and  the  same  is 

hereby  amended  to  read  as  follows:  (Insert  amended  judg- 
ment). 

62  Mack  v.  Polecat  Drainage  Dis- 
trict, 216  111.  62. 
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SCIRE  FACIAS 

4647  Proceeding",  nature 

A  scire  facias  to  show  cause  why  a  joint  defendant  should  not 
be  made  a  party  to  a  judgment  is  in  the  nature  of  a  special  or 
limited  summon.53  It  is  not  an  original  action :  it  is  merely  a 
continuation  of  the  action  against  the  defendant  who  was  not 
served  with  the  original  process.54 

4648  Practice 

In  actions  against  several  defendants  who  have  not  been  served 
with  process,  the  proper  practice  is  for  the  plaintiff,  at  the  time 
he  obtains  judgment  against  the  served  defendants,  to  ask  for 
an  order  that  a  scire  facias  in  the  nature  of  a  summons,  shall 
issue  to  make  the  defendants  who  have  not  been  served  parties  to 
the  judgment.  The  order  of  leave,  however,  is  a  mere  formality 
which  may  be  dispensed  with,  as  the  plaintiff  has  a  statutory 
right  to  have  the  scire  facias  issued  without  the  previous  order,  at 
any  time  after  the  recovery  of  the  judgment,  in  term  or  in  vaca- 
tion.55 

4649  Writ  (111.) 

State  of  Illinois,  ) 

County   of    ) 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting: 

Whereas,  at  the  term  of  the  court  of 

county,  held  in  and  for  the  county  of and 

state  of  Illinois,  to  wit,  on  the day  of ,  19 . . , 

before  the  said  court,  then  judicially  sitting  at  the  court  house 

in  the  city  of in  said  county, ,  plaintiff 

by  the  judgment  and  consideration  of  our  said  court,  recov- 
ered a  judgment  in  a  certain  plea  of then  pending 

in  said  court  against   ,  who  impleaded  with 

for  the  sum  of dollars  and   

cents  damages,  and  the  costs  of  said  suit,  which  said  judg- 
ment still  remains  in  full  force,  and  unsatisfied  as  to  the  said 

;  and  whereas  at  the  time  of  the  rendition  of 

the  said  judgment,  the  said  defendant has  not  been 

found,  as  appears  by  the  return  of  the  sheriff  of 

53  Sherburne  v.  Hyde,  185  111.  586;  55  Tiffany  v.  Breese,  3  Scam.  501; 

Sec.  14,  Practice  act  1907.  Sec.  14,  Practice  act  1907;  Ryder  v. 

s-t  Ryder  v.  Glover,  3   Scam.  547,      Glover,  3  Scam.  547. 
548    (1842);    Sec.   14,   Practice  act 
1907. 
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county  endorsed  upon  the  process  issued  against  the  said  de- 
fendant therein,  so  that  judgment  could  not  be  entered  against 

together  with  the  said    for  the  said 

damages  and  costs; 

We  do  therefore  hereby  command  you,  that  you  summon 

the  said  if  he  shall  be  found  in  your  county, 

personally  to  be  and  appear  before  the  said   court 

of county,  on  the day  of  the  next  term  thereof, 

to  be  holden  at  the  court  house,  in  the  city  of  ,  in 

said county,  on  the   Monday  of 

next,  then  and  there  to  show  cause,  if  any  ..he.,  have  or 
can  show,  why  ..he.,  should  not  be  made  a  party  to  said 
judgment;  and  further  to  do  and  receive  what  shall  then  and 
there  be  adjudged  by  our  said  court  in  the  premises. 

And  have  you  then  and  there  this  writ,  with  your  return 
thereon,  in  what  manner  you  shall  have  executed  the  same. 

Witness,  etc. 


(Virginia) 

Commonwealth  of  Virginia,  to  the  sheriff  of  the  county 
court  of  ,  greeting : 

Whereas,  in  the  office  of  the court  in  the  county 

of on  the  day  of ,  J.  recovered  a 

judgment  against  G.  for  the  sum  of   dollars  with 

interest  thereon  to  be  computed  at  the  rate  of  . .  per  centum 

per  annum  from  the day  of  until  payment, 

for  a  certain  debt,  and  the  interest  thereon,  and  also 

dollars  and   cents  for  his  costs  by  him  about  his  suit 

in  that  behalf  expended,  whereof  the  said  G.  is  convict,  as  by 
the  records  of  our  said  court  manifestly  appears; 

And  afterwards  the  said  J.  died,  having  first  made  his  last 

will  and  testament,  and  thereby  appointed    

executrix,  who  since  the  death  of  the  said  J.  hath  duly  proved 
the  said  will,  and  taken  upon  herself  the  execution  of  the 
same; 

And  now  on  behalf  of  the  said as  such  executrix 

as  aforesaid,  it  is  said  that  although  judgment  was  given  as 
aforesaid,  yet  execution  for  the  debt,  interest  and  costs  afore- 
said still  remains  to  be  made,  and  more  than  a  year  has  passed 
since  the  said  judgment. 

Therefore,  at  the  instance  of  the  said ,  executrix 

as  aforesaid,  we  command  that  you  make  known  to  the  said 

G.  that  he  be  at  the  office  of  our court  of  the  county 

of  ,  at  rules  to  be  held  therein,  on  the   day 

of at  the  court  house  to  show,  if  anything  he  has 

to  say,  why  the  said  ,  executrix  of  the  said  J., 
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ought  not  to  have  execution  against  him  for  the  debt,  interest 
and  costs  aforesaid  according  to  the  judgment  aforesaid. 

And  have  then  and  there  this  writ. 

Witness,  etc. 

Executed  by  serving  a   true   copy   of  the  within  writ   on 
this day  of ,  19 .  . . 


SATISFACTION 

4650  Praecipe  or  order  (D.  C.) 

(Caption) 

The  clerk  of  said  court  will  enter  the  judgment  in  the  above 
cause  "Satisfied." 


Attorney  for  plaintiff. 
b 


(Caption) 

The  clerk  will  enter  the  judgment  for  plaintiff  for  costs  on 
appeal  of dollars  rendered  paid  and  satisfied. 

(Illinois) 

(Caption) 

Judgment   having   been   rendered   in   the   above    cause    on 

,  in  favor  of  D.,  trustee,  for  costs  of  suit  and 

against  the  plaintiffs, and ,  the 

court  finds  that  the  said  plaintiffs  heretofore,   on   , 

tendered  to  said  D.,  trustee,  his  costs  amounting  to 

dollars  and  interest  thereon  amount  to dollars,  and 

that  said  amount  so  tendered  was  sufficient  to .  satisfy  said 
judgment.  The  court  further  finds  that  said  D.,  trustee,  re- 
fused to  accept  said  sum  and  now  in  open  court  again  refuses 

to  accept  said  sum  of dollars.     It  is  therefore  ordered 

that  the  said  plaintiffs  pay  the  said  sum  of dollars 

to  the  clerk  of  this  court  for  the  use  of  said  D.,  trustee,  forth- 
with; which  is  done  accordingly.  It  is  further  ordered  that 
the  said  judgment  in  favor  of  said  D.,  trustee,  be,  and  the 
same  is  hereby  satisfied  in  full  and  that  the  clerk  of  this  court 
satisfy  and  discharge  said  judgment  on  the  dockets  and  rec- 
ords of  this  court. 

Dated,  etc.  

Judge. 
(Maryland) 
(Caption) 
Mr.  Clerk: 

Enter  above  case  agreed  and  settled  on  payment  of  costs 
by  defendants. 

(Signatures) 
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(Virginia) 

(Caption) 

The  clerk  of circuit  court  is  hereby  requested  and 

directed  to  mark  satisfied,  on page in  the  office 

of  said  clerk,  the  judgment  in  my  favor,  against 

obtained   for  dollars  with  interest  from 

and dollars  cost. 

Respectfully, 

Witnesses : 
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CONFESSION 

4651  Appropriate,  when 

A  judgment  by  confession  may  be  given  when  the  matter 
pleaded  presents  no  legal  defense  to  the  action.1 

DEFAULT 

4652  Admission,  proof 

A  default  admits  every  material  and  traversable  fact  alleged 
in  the  declaration,  waives  all  technical  objections  to  it,  and 
impliedly  admits  that  the  demand  is  just  and  that  there  is  no 
defense  to  the  action.2  The  default  of  one  defendant  does  not 
admit  the  cause  of  action  against  defendants  who  defend  the 
action,  nor  does  it  relieve  the  plaintiff  from  establishing  the  action 
against  them.3  A  default  of  a  joint  obligor  admits  the  joint 
cause  of  action,  but  not  the  right  to  proceed  against  one  of  the 
defendants  alone.4 

4653  Plea  undisposed,  presumption 

No  judgment  by  default  should  be  entered  nor  be  permitted  to 
stand  where  there  is  an  unanswered  and  undisposed  of  plea  on 
file  on  the  default  day.5  A  plea  filed  on  the  day  of  the  default 
is  presumed  to  have  been  filed  before  the  entry  of  the  default.6 
The  non-appearance  of  a  defendant  after  the  filing  of  a  plea, 
will  not  authorize  a  court  to  enter  his  default,  but  the  case  must 
proceed  to  trial  by  a  jury  in  the  same  manner  as  if  the  defendant 
were  present.7 

4654  Service 

A  judgment  by  default  is  void  against  a  party  who  has  not 
been  served  with  process  and  who  has  not  appeared.8 

i  "Woods   v.   Hynes,   1   Scam.    103,  5  White   v.   Thompson,   Breese,   72 

105   (1833).  (1823);    Lyon   v.    Barney,    1   Scam. 

2  Buck  v.  Citizen's  Coal  Co.,  254  387  (1837);  Mason  v.  Abbott,  83 
111.   198,   200,  202    (1912)  ;   Wolf  v.  111.  445   (1876). 

Powers,  241  111.  9,  14  (1909);  Law-  6  Lyon  v.  Barnev,  supra;  Standish 

ver   v.    Langhans,   85  111.    138,    142       v.     Mnsgrove,     223     111.     500,     504 
(1877).  (1906). 

3  Glos  v.  Swanson,  227  111.  179,  t  Manlove  v.  Bruner,  1  Scam.  390 
182   (1907).                                                    (1837). 

4Munn  v.  Haynes,  46  Mich.   140,  » Klemm    v.    Dewes,    28    111.    317 

143   (1881).  (1862). 
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GROUNDS 

4655  Generally 

Upon  a  motion  for  default,  a  defendant  who  has  been  duly 
served  with  process  and  who  has  previously  failed  to  plead, 
demur  or  obtain  an  extension  of  time  in  which  to  do  so,  is  in 
default  by  the  meeting  of  the  court.  But  without  a  motion  for 
default,  the  defendant  may  plead,  demur  or  move  in  suspension 
of  the  proceeding  at  any  time  before  default  is  asked  and  taken 
against  him.9  The  mere  expiration  of  time  to  plead  under  gen- 
eral or  special  rule  days  does  not  put  a  defendant  in  default 
without  the  entry  of  an  order  of  default  before  plea  or  demurrer 
has  been  filed  or  motion  has  been  made.10  A  judgment  by 
default  for  want  of  a  plea  should  not  be  entered  when  there  is 
before  the  court  a  motion  to  vacate  the  order  and  a  motion  for 
further  time  to  plead.11 

In  ordinary  actions,  a  judgment  by  default  cannot  be  taken  at 
the  return  term  in  suits  begun  less  than  ten  days  of  the  first  day 
of  the  term.12  The  making  and  the  filing  in  good  faith  of  any 
dilatory  motion  or  plea,  or  the  filing  of  a  duly  verified  plea  to  the 
merits  will  prevent  the  entry  of  a  default.13 

4656  Affidavit  of  merits 

A  plaintiff  who  limits  his  demand  to  the  amount  admitted  by 
an  affidavit  of  merits  is  entitled  to  judgment  by  default,  unless 
the  defendant  files  a  further  affidavit  of  merits.14  The  filing  of 
an  affidavit  of  merits  alone  will  not  prevent  a  default,  although 
the  affidavit  has  been  filed  pursuant  to  order  of  court.15 

4657  Appearance,  want  of 

A  judgment  by  default  may  be  entered  for  want  of  an  appear- 
ance, or  for  failure  to  file  a  plea.16 

4658  Capias 

No  default  can  be  taken  upon  service  of  a  capias  ad  respond- 

9  Bowman   v.    Wood,   41    111.    203,  Practice  act   (Hurd's  Stat.  1909,  p. 

206  (1866)  ;  Castle  v.  Judson,  17  111.  1693). 

381,  384  (1856)  ;  Cook  v.  Forest,  18  is  Castle  v.  Judson,  supra. 

111.    581,   582    (1857).  i*  Hagsjard  v.  Smith,  71  111.  226, 

io  Castle  v.  Judson,  supra.  228   (1874). 

ii  People  v.   Schafer,   228  El.   17,  is  Scammon  v.  MeKey,  21  111.  554, 

23    (1907).  556   (1859). 

12  Kirk  v.  Elmer  Agency,  171  111.  ie  Bates  v.   Williams,  43   111.   494 

207,    214    (1898);    Sees.    3,    32,    57,  (1867). 
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endum  by  arrest  without  reading  the  writ,  where  there  is  a 
release  of  the  defendant  after  the  arrest  and  no  taking  of  bail.17 

4659  Contempt  of  court,  striking  pleadings 

The  striking  of  a  pleading  from  the  files  and  the  entry  of 
judgment  by  default  upon  failure  of  a  party  to  comply  with  an 
order  for  the  production  of  evidence  is  unauthorized  in  Illinois ; 
as  no  court,  without  statutory  authority,  has  power  to  refuse  to 
allow  a  party  to  answer,  and  to  refuse  to  consider  his  evidence 
and  condemn  him  without  a  hearing  merely  because  he  is  in  con- 
tempt of  court.18 

WRIT  OF  INQUIRY 

4660  Necessity 

In  case  of  default,  the  court  may  assess  the  damages  without  a 
jury,  unless  a  special  request  is  made  for  a  jury  to  assess  the 
damages.19  A  writ  of  inquiry  is  unnecessary  where  the  damages 
are  ascertainable  by  computation.20 

4661  Vacation 

At  common  law  a  writ  of  inquisition  may  be  executed  in  vaca- 
tion, unless  otherwise  directed  by  the  court.21  Under  Illinois 
statute,  a  defendant  has  a  right  to  insist  that  the  writ  shall  be 
executed  in  court ;  but  he  waives  this  right  if  he  fails  to  object  in 
apt  time.22 

4662  Notice,  practice 

A  defendant  who  is  in  default  is  not  entitled  to  notice  of  the 
execution  of  a  writ  of  inquiry  where  no  time  has  been  fixed  for  its 
execution  by  order  of  the  court.  A  defendant  in  default  who 
desires  to  contest  the  amount  of  damages  when  there  is  no  order 
fixing  the  time  of  assessment,  must  watch  and  be  prepared  when 
ever  the  plaintiff  with  the  court 's  consent,  choses  to  proceed  with' 

it  McNab  v.  Bennett,  66  111.  157,  20  Clemson  v.  State  Bank,  1  Scam. 

161   (1872).  45    (1832). 

18  Walter  Cabinet  Co.  v.  Eussell,  21  Vanlandingham  v.  Fellows,  1 
250  111.  416,  421,  422    (1911).  Scam.  233  (1835). 

19  Chicago  Sectional  Electric  Un-  22  Vanlandingham  v.  Fellows,  su- 
derground  Co.  v.  Congdon  Brake  pra;  Section  59,  Practice  act  1907. 
Shoe  M'f'g.  Co.,  Ill  111.   309,  315 

(1884);    Section    59,    Practice    act 
1907. 
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the  assessment.  Where  an  order  of  court  has  fixed  the  particu- 
lar day  on  which  an  assessment  of  damages  should  be  made, 
while  the  order  is  in  force,  no  assessment  can  be  made  on  a  differ- 
ent day  without  notice  to  the  defendant.23 

4663  Examination 

A  defendant  who  is  in  default  may  appear,  cross-examine  the 
plaintiff's  witnesses,  introduce  witnesses  on  his  own  behalf  and 
ask  for  instructions  on  the  question  of  damages,  and  preserve  his 
rights  for- review  on  that  branch  of  the  case  by  bill  of  exceptions. 
He  cannot  dispute  the  allegations  of  the  declaration  or  show  that 
the  plaintiff  has  no  cause  of  action,  as  the  default  admits  the 
cause  of  action  stated  in  the  declaration.24 

4664  New  inquest 

A  defendant  who  has  been  prejudiced  by  the  introduction  of 
improper  testimony  or  the  giving  of  wrong  instructions  upon 
an  inquisition,  may  apply  to  set  aside  the  inquisition  and  to  grant 
a  new  inquest.25 

FORMS 

4665  Florida,  praecipe 

(Caption) 

To  the  clerk,  etc. 

Please  enter  a  default  against  the  defendant  in  the  above 

entitled  cause  on  the  rule  day  in   ,  19 .  . ,  for  want 

of  appearance,  and  oblige, 

Dated,   etc. 


Plaintiff's  attorney. 

4666  Florida,  order 

(Caption) 
The  defendant  above  named  having  been  duly  served  with 

a  summons  ad  respondendum  on  the  day  of , 

19..,  and  having  failed  to   plead,   answer  or  demur  to   the 

declaration  filed  herein,   now,   on   motion   of    

attorneys  for   the   plaintiff,    it   is   considered,    adjudged   and 

23  Cairo  &  St.  Louis  R,  Co.  v.  Hoi-  422 ;  Morton  v.  Bailey,  1  Scam.  213 

brook,   72   111.   419,   421    (1874).  (1835);  First  National  Bank  v.  Mil- 

24Plaff  v.  Pacific  Express  Co.,  251  ler,  235  111.  135,  145  (1908). 

111.   243,   247    (1911);    Cairo  &   St.  25  Morton  v.  Bailer,  supra. 
Louis   E,   Co.   v.    Holbrook,   72    111. 
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decreed  that  said  defendant  is  in  default  for  want  of  such 
plea,  answer  or  demurrer,  this day  of ,  1 J .  •  • 

4667  Florida,  judgment 

(Caption) 

The   defendant  above  named  having  on  the    :-\m 

19. .,  been  adjudged  in  default  for  want  of  plea, 
answer  or' demurrer  to  the  declaration  herein,  and  the  plaintiff 
having  produced  a  promissory  note  and  open  account  sued  on 
and  described  in  the  declaration,  which  are  proven  by  the 
affidavit  of , county,  and  the  clerk  hav- 
ing assessed  the  damages  at  the  sum  of dollars  and 

cents ;  now,  on  motion  of  attorney  for 

plaintiff,  it  is  considered  and  adjudged  that  said , 

a  corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Florida,  do  have  and  recover  of  and 

against  the  said ,  a  corporation  organized  and 

existing  under  and  by  virtue  of  the  laws  of  the  District  of 

Columbia  in  the  United  States  of  America,  the  sum  of 

dollars  and   cents,  the  damages  assessed  as  aforesaid, 

as  well  as  the  sum  of dollars,  its  costs  in  this  behalf 

expended.     And  said  defendant  in  mercy,  etc. 

Witness,   clerk  circuit  court  this   day  of 

,  19... 

4668  Illinois,  judgment 

(Caption) 

This  day  comes  plaintiff,  by  his  attorney,  and  it  appearing 
to  the  court  that  defendant  failed  to  plead  herein,  on  motion 
of  plaintiff's  attorney,  it  is  ordered  that  the.  default  of  said 
defendant  be  taken,  and  the  same  is  hereby  entered  herein 
of  record  for  want  of  a  plea  filed;  wherefore  plaintiff  ought 
to  have  of  defendant  his  damages.  Thereupon,  reference  is 
had  to  the  court  to  assess  the  plaintiff's  damages,  and  the 
court  now,  here,  after  hearing  the  allegations  and  proofs  sub- 
mitted by  the  plaintiff,  and  being  fully  advised  in  the  premises, 
assesses  the  plaintiff's  damages  at  dollars.  There- 
fore it  is  considered  that  plaintiff  do  have  and  recover  of  and 

from  defendant  said  damages,    dollars,  as  by  the 

court  assessed,  and  costs,  and  have  execution  therefor. 

4669  Michigan,  affidavit 

(Caption) 

being  duly  sworn  deposes  and   

says  that  he  is  the  attorney  for  the  plaintiff  in  this  cause ; 

that  on  the    day  of   the  declaration  herein 

together  with  notice  of  the  rule  to  plead  endorsed  thereon 
was  duly  served  upon  the  defendant  personally  in  said  county, 
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as  more  fully  appears  by  the  return  of  the  (sheriff)  duly  filed 

in  this  cause ;  and  that  more  than  fifteen  days,  to  wit, .-. . 

days  have  elapsed  since  such  service.  Yet  said  defendant  has 
not  appeared  in  said  cause  nor  filed  nor  served  any  plea  or 
demurrer  therein. 

Subscribed,  etc. 

4670  Michigan,  order 

(Caption)  . 

On  reading  and  filing  due  proof  of  the  service  of  a  copy 
of  the  declaration  heretofore  filed  in  this  cause,  and  of  the 
notice  of  the  rule  to  plead  thereon,  and  more  than  fifteen  days 

having  elapsed  since   such  service,   on  motion  of    , 

attorney  for  the  above  named  plaintiff,  it  is  ordered  that  the 
appearance  of  said  defendant  and  his  default  in  not  pleading 
be  and  the  same  hereby  are  entered  and  that  plaintiff's  dam- 
ages be  assessed  by  this  court. 

Dated,  etc. 

Attorney  for  plaintiff. 

4671  Mississippi,  judgment 

(Caption) 

This  cause  coming  on  this  day  to  be  heard  and  the  plaintitt 
appearing  in  open  court  in  person  and  by  attorney  and 
announcing  himself  ready  for  trial,  and  the  defendant  being 
duly  and  solemnly  and  regularly  called  came  not,  but  wholly 
made  default ;  and  it  appearing  to  the  court  that  the  defend- 
ant has  been  duly  and  personally  served  with  process  more 

than  days  before  the  first  day  of  the  term  of  the 

court,' and  before  the  return  day  of  said  process,  and  that  the 
said  defendant  has  wholly  neglected  and  failed  to  appear, 
plead,  answer  or  demur  to  the  allegations  of  the  declara- 
tion filed  herein ;  it  is  considered  by  the  court  and  so  ordered 

and  adjudged  that  the  plaintiff   ,  do  have  and 

recover  of  and  from  the  defendant the  amount  sued 

for   to  wit,   dollars  principal  and dollars 

interest  to 'date,  making  in  the  aggregate  the  sum  of 

dollars  and cents  with per  cent  from  date  until 

paid,  together  with  all  costs  of  suit;  for  which  let  execution 
issue. 

4672  Virginia,  practice 

In  ex  contractu  actions  the  plaintiff  may  obtain  final  judg- 
ment, without  a  writ  of  inquiry,  upon  the  non-appearance  of 
the  defendant  in  two  ways:  first,  where  the  plaintiff  has  had 
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his  account  certified  by  the  clerk  prior  to  the  issuance  and 
service  of  process  upon  the  defendant ;  and  second,  where  an 
affidavit  of  claim  is  filed  with  the  declaration. 

Writs  of  inquiry  are  essential  in  cases  of  unliquidated  dam- 
ages and  in  cases  in  which  no  affidavit  of  claim  is  filed  or  the 
account  certified. 

The  final  judgment  must  be  preceded  by  a  common  order,  and 
the  common  order  confirmed  taken  at  rules.  These  orders  and 
the  final  judgment  are  office  judgments  entered  by  the  clerk 
without  any  move  whatever  being  made  on  the  part  of  the 
plaintiff. 

4673  Virginia,  common  order 

(Caption) 

Whereupon,  the  summons  having  been  returned  duly  exe- 
cuted and  the  defendant  not  appearing,  on  motion  of  the  plain- 
tiff by  his  attorneys  it  is  ordered  that  judgment  be  entered  for 
the  plaintiff  against  the  defendant  for  what  damages  the 
plaintiff  ought  to  recover  unless  the  defendant  shall  appear 
and  plead  issue  at  the  next  rules. 

4674  Virginia,  common  order  confirmed 

(Caption) 

At  which  day,  to  wit,  at  rules  held  in  the  clerk's  office  of  the 
said  court  on day  of ,  19. . . 

This  day  came  the  plaintiff  by  his  attorney  and  the  defend- 
ant says  nothing  in  bar  or  preclusion  of  the  plaintiff's  action, 
whereby  therein  against  them  remaineth  altogether  unde- 
fended ;  therefore  it  is  ordered  that  judgment  be  entered  for 
the  plaintiff  against  the  defendant  for  what  damages  the 
plaintiff  ought  to  recover  against  the  defendant,  which  damages 
are  to  be  inquired  of  by  a  jury  at  the  next  term. 

4675  Virginia,  judgment 

(Caption) 

And  now  at  this  day,  to  wit,  judgments  obtained  in  the 

clerk's  office  of court  of  the  city  of 

between  the  ending  of  the    term    and  the 

commencement   of   the    term    and    each 

became  final  on  the   day  of  ,  that  being  the 

judicial  day  of  the  said 

The  judgment  obtained  at  the  rules  against  the  defendant 
not  having  been  set  aside  and  the  plaintiffs  being  now  entitled 
to  a  final  judgment,  it  is  therefore  considered  that  the  plain- 
tiffs recover  against  the  defendant  the  sum  of dollars 
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and cents  with  interest  thereon  to  be  computed  at 

the  rate  of per  cent  per  annum  from  the day  of 

f   19..,  until  paid,  and  their  costs  by  them  about 

their  suit  in  this  behalf  expended. 

VACATING  DEFAULT 

4676  Jurisdiction,  waiver 

A  motion  to  vacate  a  default  and  judgment  must  be  made  at 
the  term  at  which  the  judgment  is  rendered.20  During  the  term 
and  the  pendency  of  a  cause,  a  court  has  full  power,  in  further- 
ance of  justice,  to  vacate  or  set  aside  an  interlocutory  or  final 
order  which  had  been  improvidently  entered  in  the  case.27  A 
court  has  no  power  upon  a  motion  made  at  a  subsequent  term  to 
set  aside  a  final  judgment  by  default,  as  distinguished  from  an 
interlocutory  order  of  default.28 

A  party  who  moves  for  the  vacation  of  a  judgment  on  the 
ground  that  the  court  did  not  obtain  jurisdiction  over  him  and 
that  the  judgment  is  therefore  void,  does  not  waive  jurisdictional 
defects  in  the  proceeding  and  does  not  submit  himself  to  the  juris- 
diction of  the  court  by  making  the  motion.29 

4677  Affidavit  of  merits,  necessity 

A  default  will  not  be  set  aside  without  a  proper  affidavit  of 
merits.30 

4678  Affidavit  of  merits,  requisites 

An  affidavit  in  support  of  a  motion  to  set  aside  a  judgment  by 
default  must  disclose  all  of  the  facts  and  grounds  upon  which  the 
merits  of  the  defense  arise  to  enable  the  court  to  judge  whether 
there  is  a  meritorious  defense  to  the  action.31  It  must  also  show 
proper  diligence  in  preparing  the  defense,32  and  a  reasonable 
excuse  for  not  having  made  that  defense  in  due  time.33 

If  sickness  is  relied  upon  as  an  excuse  for  not  defending  the 

26  Baldwin  v.  McClelland,  152  111.  255  (1879);  Gage  v.  Chicago,  211 
42,   49    (1894).  111.  109,  111  (1904);  Sec.  40,  c.  Ill, 

27  Chicago  &  Alton  E.  Co.  v.  Har-      Kev.  Stat.  111. 

rington,  192   111.   9,  17    (1901).  3i  Rich  v.  Hathaway,  18  111.   548, 

28  Cook  v.  Wood,  24  111.  295,  297       549   (1857). 

(1860);   Fix   v.  Quinn,   75  111.   232  32  Reed  v.  Curry,  35  111.  536,  541 

234    (1874).  (1864). 

29  Thomson  v.  Patek,  235  111.  341,  33  Hitchcock  v.  Herzer,  90  HI.  543 
344,   345    (1908).                                          (1878). 

so  Little  v.  Allington,  93  111.  253, 
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action,  the  affidavit  must  state  the  nature  of  the  sickness,  or 
that  sickness  prevented  the  affiant  from  attending  to  his  busi- 
ness and  from  readily  communicating  with  his  legal  adviser 
to  fully  prepare  for  a  defense  and  thereby  to  avoid  the  judg- 
ment.34 

The  negligence  of  a  defendant  or  his  attorney  will  prevent 
the  setting  aside  of  a  default,  although  the  defendant  may  have 
a  meritorious  defense.35 

4679  Counter  affidavits 

On  a  motion  to  set  aside  a  default  counter  affidavits  are  per- 
missible upon  collateral  points,  or  points  which  do  not  involve 
the  merits  of  the  defense.30 

4680  Order;  conditions,  remittitur 

As  a  condition  to  the  refusal  to  set  aside  a  default,  a  court 
may  require  the  remission  of  a  part  of  the  default  judgment, 
where  this  is  necessary  to  do  justice  between  the  parties.37 

4681  Order,  joint  actions 

In  joint  actions  upon  contracts,  a  default  should  be  set  aside 
as  to  all  the  defendants  or  none,  unless  one  or  more  of  them 
are  dismissed  from  the  suit.38 

4682  Defenses,  sufficiency  of  declaration 

A  defendant  who  has  been  defaulted  and  the  default  set  aside 
upon  condition  that  he  should  plead  to  the  merits,  has  no  right 
to  object  to  the  sufficiency  of  the  declaration.39 

DISCONTINUANCE 

4683  Joint  and  several  actions 

A  plaintiff  may  discontinue  his  action  against  a  portion  of 
the  defendants  and  proceed  against  the  other  in  causes  of  action 
which  are  joint  and  several.40 

34  Edwards  v.  McKay,  73  111.  570,  Cottage  Piano  &  Organ  Co.,  238 
573    (1874).  111.  526,  531  (1909)  ;  Fuller  v.  Eobb, 

35  Plaff  v.  Pacific  Express  Co.,  251       26    111.    246     (1861). 

111.    243,   247    (1911).  39pe0ria  Marine  &  Fire  Ins.   Co. 

36  Reed  v.  Curry,  35  111.  542.  v.     Whitehill,     25      111.     466,      468 

37  Carton  v.  Day,  157  Mich.  43,  45       (1861). 

(1909).  *°  Merrinane  v.  Miller,   157  Mich. 

38  Gould  v.  Sternburg,  69  111.  531,       279,  287   (1909). 
532    (1873);    Merrifield  v.  Western 
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4684  Joint  contractors 

In  an  action  against  several  defendants  on  a  joint  contract 
the  suit  cannot  be  discontinued  as  to  such  defendants  as  have 
been  defaulted,  unless  the  defaulted  parties  have  been  dis- 
charged in  law  from  the  liability  without  affecting  the  rest  of 
the  defendants,  as  on  account  of  bankruptcy,  limitation  or  the 
like.41  Michigan  Circuit  Court  Rule  27b  (old  71),  permitting 
a  discontinuance  is  restricted  to  cases  involving  technical  objec- 
tions alone,  as  when  a  party  is  joined  in  an  action  and  the  proof 
shows  no  joint  liability,  the  technical  objection  of  misjoinder 
may  be  obviated  by  discontinuance  as  to  the  unnecessary  party.42 

In  a  joint  action  ex  contractu  the  dismissal  of  the  suit  as  to 
one  defendant  effects  a  discontinuance  of  the  entire  action,  and 
renders  a  judgment  against  the  remaining  defendants  erroneous, 
except  where  a  defense  is  interposed  which  is  personal  to  the 
defendant  who  makes  it,  as  infancy,  coverture,  lunacy,  bank- 
ruptcy and  the  like,  or  where  one  is  joined  as  a  defendant  in 
the  action  who  is  an  unnecessary  or  improper  party,43  or  where 
under  Illinois  practice,  judgment  is  taken  against  the  defend- 
ants who  have  been  served  with  process.44  In  which  latter  case 
the  action  is  treated  as  pending  against  the  defendants  who  are 
not  served  with  process  for  the  purpose  of  issuing  a  scire  facias 
to  make  them  parties  to  the  judgment.45 

4685  Use  and  nominal  plaintiffs 

The  entry  of  a  judgment  in  favor  of  the  use  plaintiff  operates 
as  a  discontinuance  of  the  suit  as  to  the  nominal  plaintiff.40 


4686  Effect 

A  plaintiff's  discontinuance  of  the  action  is  no  bar  to  another 
suit  for  the  same  cause  of  action.47 

4i  Munn  v.  Haynes,  46  Mich.  140,  44  Tiffany  v.  Breese,  3  Scam.  499 

143   (1881).  (1842);  Sec.  14,  Practice  act  1907. 

42  Munn  v.  Haynes,  46  Mich.  145.  45  Ryder   v.   Glover,   3    Scam.   547 

43Kaspar  v.  People,  230  111.  342,  (1842). 

355  (1907)  ;  Grand  Pacific  Hotel  Co.  46  Hobson    v.    McCambridge,    130 

v.    Pinkerton,    217    111.    61,    77,    78  111.   367,    373    (1889). 

(1905);    Yawkey   v.    Richardson,    9  47  Shank  v.  Woodworth,  111  Mich. 

Mich.    529,    533     (1862);    Reekman  642,  643    (1897). 
v.    Sylvester,    109    Mich.    183,    185 
(1896);     Penfold    v.    Slyfield,    110 
Mich.  343,  346    (1896). 
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PRACTICE 

4687  District  of  Columbia 

(Caption)  ■  .  .    , 

The  clerk  of  said  court  will  please  enter  the  above  entitled 
cause  as  settled  and  discontinued. 

"Plaintiff. 
Witnessed  by    

4688  Florida 

(Caption) 

To  the  clerk,  etc. 

Please  make  proper  entry  of  discontinuance  of  the  above 
action  upon  payment  of  costs. 

Dated,  etc. 

Attorney  for  plaintiff. 

4689  Illinois 

Upon  a  discontinuance  of  the  suit  by  one  of  the  plaintiffs, 
during  trial,  the  defendant  should  be  given  an  opportunity  to 
plead  in  abatement  the  nonjoinder  of  parties,  where  such  a  plea 
is  pleadable,  whether  the  defendant  specially  asks  leave  to  so 
plead  or  not.48 

4690  Michigan 

Under  Michigan  practice,  at  any  time  before  final  submission 
of  a  cause  the  plaintiff  is  allowed  by  Circuit  Court  Rule  27, 
subdivision  b,  to  discontinue  as  to  any  one  or  more  of  the  sev- 
eral defendants  and  to  amend  his  pleadings  to  conform  to  the 
discontinuance  upon  payment  of  costs  the  same  as  in  cases  of 
nonsuit,  and  thereby  prevent  the  operation  of  section  (11,263) 
Compiled  Laws.  But  unless  a  defendant  who  is  about  to  be  dis- 
missed from  the  case  insists  upon  the  payment  of  costs  before 
the  order  of  discontinuance  is  entered,  he  waives  his  right  to 
immediate  payment,  and  must  depend  upon  the  execution  for 
the  collection  of  the  judgment.49 

The  entry  of  a  discontinuance  against  some  of  the  defendants 
in  an  action  brought  against  several  is  unnecessary,  when  the 

48  Chicago,  Rock  Island  &  Pacific  *»  Townsend    v.    Jackson    Circuit 

R.  Co.  v.  Todd,  91  111.  70,  73  (1878);       Judge,  157  Mich.  231,  233    (1909). 
Sec.  39,  Practice  act  1907. 
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proof  establishes  liability  against  a  portion  of  the  defendants, 
provided  the  verdict  of  the  jury,  or  the  finding  of  the  court  in 
cases  tried  without  a  jury,  finds  which  of  the  defendants  are 
liable  and  which  are  not.50 


DISMISSAL 

4691  Grounds,  agreement  or  stipulation 

A  civil  suit  may  be  dismissed  upon  an  agreement  of  the 
parties  even  where  the  agreement  is  verbal.51  A  dismissal  on  a 
stipulation  or  agreement  of  the  parties  themselves  may  take 
place  upon  the  motion  of  the  defendant's  attorney  and  in  the 
absence  of  the  plaintiff's  attorney.52 

4692  Grounds;  jurisdiction,  want  of 

If  a  court  has  no  jurisdiction  of  the  subject  matter,  it  can 
dismiss  the  proceeding  of  its  own  motion  or  upon  the  suggestion 
of  either  party,  or  of  a  stranger.53 

4693  Grounds;  prosecution,  want  of 

At  common  law  a  court  has  no  power  to  dismiss  a  suit  for 
want  of  prosecution,  unless  the  defendant  takes  a  rule  on  the 
plaintiff  to  reply  to  his  plea  and  the  plaintiff  fails  to  comply 
with  it,  or  the  plaintiff  neglects  to  appear  at  the  time  a  case  is 
called  for  trial.54 

4694  Order,  necessity  of 

A  formal  order  of  dismissal  of  the  case  as  to  one  of  the  defend- 
ants is  necessary;  but  the  failure  of  the  clerk  to  enter  such  an 
order  is  not  reversible  error.55 

4695  Order  (Miss.) 

(Caption) 

Comes  the  plaintiff  and  moves  the  court  to  dismiss  this  suit 
as  to ;  which  motion  is  sustained.     It  is  therefore 

so  Root  &  McBride  Co.  v.  Walton  53  Roby   v.    South    Park    Commis- 

Salt   Ass'n,   140   Mich.   441    (1905).  sioners,  215  111.  200,  204   (1905). 

si  Toupin  v.   Gargnier,   12   111.   79  54  Seavey  v.   Rogers,   69    111.   534, 

(1850).  536    (1873). 

52  Henchey  v.  Chicago,  41  111.  136,  55  Grand  Pacific  Hotel  Co.  v.  Pink- 

139   (1866).  erton,  217  111.  79,  81. 
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considered  by  the  court,  and  so  ordered,  that  the  said  defend- 
ant   go  hence  and  recover  of  the  plaintiff  the  cost 

of  his  being  joined  as  a  party  defendant  to  this  suit. 


NIL  DICIT 

4696  Grounds,  affidavit  of  merits 

A  judgment,  as  upon  nil  dicit,  may  be  rendered  upon  strik- 
ing a  plea  which  is  not  supported  by  an  affidavit  of  merits  filed 
within  the  required  time.50 

4697  Grounds,  declaration  unanswered 

At  any  time  during  the  term  the  plaintiff  may  have  judgment 
by  nil  dicit  for  the  unanswered  part  of  his  declaration.57 

4698  Grounds,  plea  defective  or  want  of 

A  plea  which  is  filed  without  leave  of  court  may  be  stricken 
from  the  files  and  treated  as  a  nullity.58  The  mere  fact  that  a 
plea  is  defective  is  no  ground  for  striking  a  plea  from  the 
files.59  The  striking  of  a  plea  from  the  files,  if  regular,  places 
the  record  in  the  same  condition  as  if  no  plea  was  ever  filed.60 

For  want  of  a  plea,  the  judgment  should  be  nil  dicit,  and  not 
a  judgment  by  default,  where  an  appearance  has  been  filed.  The 
mere  irregularity  in  the  form  of  the  judgment,  however,  is  not 
reversible  error.01 

4699  Practice,  part  of  demand 

In  a  case  requiring  judgment  of  nil  dicit  for  a  part  of  a 
demand  and  a  trial  of  other  issues,  the  judgment  of  nil  dicit 
should  be  entered  but  should  not  be  made  final  until  a  trial  is 
had  and  a  verdict  is  obtained  embracing  the  amount  admitted 
by  the  nil  dicit  as  well  as  any  other  sum  found  due.  One  final 
judgment  should  then  be  rendered.02 

56  Pierson  v.  Hendrix,  88  111.  34,  «o  Dinet  v.  Pfirshing,  86  111.  83,  86 
35    (1878).  (1877). 

57  Dickerson  v.  Hendrix,  88  111.  61  Plaff  v.  Pacific  Express  Co., 
66,   69    (1878).  supra. 

58  Conradi  v.  Evans,  2  Scam.  185  62  Keeler  v.  Campbell,  24  111.  287 
(1839);  Edbrooke  v.  Cooper,  79  111.  (1860);  Van  Dusen  v.  Pomeroy,  24 
582,  583   (1875).  111.  289   (1860). 

59Bemis  v.   Homer,   145  111.   567, 
572   (1893). 
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4700  Practice,  cross-motion 

A  judgment  of  nil  dicit  may  be  rendered  upon  cross-motion 
for  the  same  and  payment  of  costs  after  the  defendant  has 
moved  for  a  discontinuance.63 

4701  Order  (Miss.) 

(Caption) 

Comes  the  defendant ,  and  after  the  overruling 

of  his  demurrer  to  the  declaration  herein  in  open  court, 
declines  the  leave  granted  him  to  plead  or  make  any  other  or 
further  answer  to  the  declaration,  and  on  motion  of  plaintiff 
for  judgment  against  said  defendant  for  want  of  a  plea,  it  is 
considered  by  the   court   and   so   ordered  that   the   plaintiff 

do   have   and   recover   of    and   from  the   said 

defendant the  sum  of dollars  and 

cents,  and  all  costs  of  this  suit.    To  this  judgment 

then  and  there  excepts  and  prays  an  appeal  to  the  supreme 
court,  which  is  granted. 

NOLLE  PROSEQUI 

4702  Practice 

In  an  action  against  several  defendants  upon  a  joint  contract 
and  a  personal  plea  of  discharge,  as  bankruptcy  or  infancy  by 
one  of  them,  a  nolle  prosequi  may  be  entered  as  to  him  and  judg- 
ment may  be  recovered  against  the  other  defendants.  But 
where  a  party  is  joined  in  an  action  against  whom  the  contract 
•is  absolutely  void,  the  plaintiff  must,  at  common  law,  be  non- 
suited; a  nolle  prosequi  will  not  obviate  the  misjoinder  of 
parties.64  Under  the  Illinois  Liberal  Practice  act,  the  mis- 
joinder of  defendants  may  be  remedied  at  any  time  before  judg- 
ment.65 

NONSUIT 

4703  Nature  and  effect 

A  voluntary  nonsuit  annuls  the  whole   action   and   all   its 
parts.66 

4704  Grounds,  misjoinder  or  nonjoinder  of  plaintiffs 

In  ex  contractu  or  in  ex  delicto  actions  the  misjoinder  or  non- 
63  Warren  v.  Nexsen,  3  Scam.  38  65  Cogshall  v.  Beesley,  76  111.  445 

(1841)  (1875);   Sec  39,  Practice  act  1907. 

64  McLean  v.  Griswold,  22  111.  218  66  Aetna  Life  Ins.  Co.  v.  Hoppin, 

(1859) ;  Page  v.  De  Leuw.,  58  111.  85       255   111.   115,   116    (1912). 

(1871). 
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joinder  of  proper  plaintiffs  is  ground  for  a  nonsuit  under  a 
plea  in  abatement  or  that  of  the  general  issue.67 

4705  Practice 

At  common  law  a  plaintiff  may,  in  open  court,  take  a  nonsuit 
at  any  time  before  the  rendition  of  a  verdict.  Under  the  statute, 
the  nonsuit  must  be  entered  before  the  jury  has  retired  from  the 
bar,  or  before  the  case  has  been  submitted  for  final  decision,  if 
it  is  tried  before  the  court  without  a  jury.68 

Neither  a  jury  nor  the  court  has  power  to  nonsuit  a  plaintiff 
upon  the  opening  statement  of  his  counsel,  unless  the  statement 
clearly  discloses  that  the  plaintiff  relies  upon  a  contract  or 
transaction  which  is  absolutely  void  as  being  against  morality 
and  public  policy.69 

4706  Order  (Miss.) 

(Caption) 

Comes  the  plaintiff  and  before  the  conclusion  of  the  trial 
and  before  the  jury  retired  from  the  bar  to  consider  the  case, 
and  moved  the  court  to  enter  a  nonsuit  as  to  the  defendant 

;   which   motion  is   sustained.     It   is   therefore 

considered  that  the  said  defendant go  hence  and 

recover  of  the  plaintiff  his  costs  in  this  behalf  expended. 

Dated,  etc. 


Enter 


Judge. 


67  Snell  v.  De  Land,  43  111.  323,  es  Aetna  Life  Ins.  Co.  v.  Hoppin, 

325  (1867);  Murphy  v.  Orr,  32  111.  255  111.   117;   Sec.  70,  Practice   act 

489,  492   (1863)  ;  Chicago  v.  Speer,  1907. 

66    111.    154,    155     (1872);     Siegel,  «» Pietsch  v.  Pietsch,  245  111.  454 

Cooper  &   Co.   v.   Schueck,    167    111.  (1910). 
522,   525    (1897). 
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IN  GENERAL 

4707  Nature  and  scope 

A  motion  for  a  new  trial  was  originally  unknown  to  the  com- 
mon law  and  the  only  method  for  challenging  the  verdict  of  a 
jury  was  by  writ  of  attaint.  In  the  middle  of  the  seventeenth 
century,  the  practice  of  granting  new  trials  by  motion  began  to 
prevail.1 


1  Yarber  v.  Chicago  &  Alton  Ry. 
Co.,  235  HI.  589,  598    (1908). 
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In  the  absence  of  statute,  the  object  of  a  motion  for  a  new 
trial  is  solely  to  review  questions  of  fact  found  by  a  jury,  and 
no  exception  can  be  taken  to  the  decision  therein  nor  can  the 
granting  or  the  refusing  of  a  new  trial  be  assigned  for  error.2  In 
1837  this  practice  was  changed  in  Illinois  by  permitting  parties 
in  civil  cases  alone  to  take  exceptions  to  the  granting  or  the  over- 
ruling of  motions  for  new  trial.3 

Under  modern  practice  a  motion  for  a  new  trial  is  based  upon 
affidavits,  instructions  and  rulings  of  the  court.4  The  motion 
does  not  raise  the  question  of  law  whether  there  is  evidence  tend- 
ing to  prove  the  cause  or  the  defense.5  The  occurrences  of  the 
trial  alone  are  reviewable  upon  the  motion  for  a  new  trial. 
Errors  or  defects  in  pleadings  or  arising  before  the  trial  is 
actually  entered  upon,  cannot  be  made  the  basis  for  a  new  trial.6 

The  legal  effect  of  a  motion  for  a  new  trial  is  to  stay  final 
judgment  until  the  motion  is  overruled.7  The  mere  granting 
of  a  motion  for  a  new  trial  after  a  judgment  has  been  entered, 
vacates  the  judgment.8 

4708  Jurisdiction,  continuance 

A  judgment  does  not  become  final  until  a  motion  to  vacate  the 
judgment,  or  a  motion  to  vacate  the  judgment  and  for  a  new 
trial  is  disposed  of.  The  court  retains  jurisdiction  of  the  cause 
from  term  to  term  under  the  Illinois  statute,  during  the  pen- 
dency of  these  motions  with  full  power  to  act  upon  and  decide 
them.9  A  motion  for  a  new  trial  if  undisposed  of  at  the  term 
at  which  it  is  made,  stands  continued  to  the  next  term  of  the 
court.10  But  where  a  motion  for  a  new  trial  comes  up  for  hear- 
ing at  the  trial  term,  a  continuance  of  the  motion  can  only  be 
obtained  by  a  proper  application  based  upon  good  cause.11 

4709  Jurisdiction,  death  or  resignation  of  trial  judge 

A  motion  for  a  new  trial  may  be  disposed  of  upon  its  merits 

2Yarber  v.  Chicago  &  Alton  Ry.  « Lamb  v.  Chicago,  219   111.   229, 

Co„  235  111.  599.  235   (1906). 

3  Yarber  v.  Chicago  &  Alton  Ry.  9  Grub  v.  Milan,  249  111.  456,  460 

Co.,  235  111.  600.  (1911). 

*Danley  v.  Hibbard,  222  111.  88,  io  People    v.    Gary,    105    111.    264, 

91    (1906).  269   (1883);   Sec.  21,  c  37,  Hurd's 

s  Warth   v.    Loewenstein    &    Sons,  Stat.  1909,  p.  672 ;  Lamb  v.  Chicago, 

219  111.  222,  224   (1906).  supra. 

«  Grand  Pacific  Hotel  Co.  v.  Pink-  "  Chicago,  Pekin  &  Southwestern 

erton,  217  111.  61,  82   (1905).  R.  Co.  v.  Marseilles,  107  111.  313,  315 

7  People  v.  Gary,  105  111.  264,  269  (1883). 
(1883). 
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by  a  judge  who  did  not  try  the  case,  if  for  any  valid  reason  such 
as  death  or  resignation,  the  motion  cannot  be  heard  by  the  judge 
who  actually  tried  the  case.12 

4710  Necessity  of  motion,  evidence 

The  making  of  a  motion  for  a  new  trial  and  the  preserving 
of  an  exception  to  its  overruling  are  necessary  to  bring  before 
a  reviewing  court  the  question  of  the  sufficiency  of  the  evidence 
to  support  the  verdict,13  when  the  reviewing  court  has  power  to 
weigh  the  evidence.  A  motion  for  a  new  trial  is  unnecessary  to 
raise  the  question  on  appeal  whether  there  is  any  evidence  which 
legally  tends  to  sustain  the  verdict,  or  whether  there  is  error 
in  excluding  testimony,14  when  the  reviewing  court  is  restricted 
to  a  consideration  of  these  questions  alone  and  has  no  power  to 
weigh  the  testimony. 

4711  Necessity  of  motion,  matters  of  law 

A  motion  for  a  new  trial  is  not  necessary  to  bring  for  review 
decisions  of  the  court  made  in  the  progress  of  a  trial  upon 
instructions,  objections  to  evidence,  or  other  matters  of  law  aris- 
ing in  the  case  which  are  incorporated  in  a  bill  of  exceptions.15 

4712  Necessity  of  motion,  trial  before  court 

In  cases  that  are  tried  by  a  court  without  a  jury,  a  motion  for 
a  new  trial  is  unnecessary  and  unauthorized  by  law  or  the  rules 
of  practice;  and  if  such  a  motion  be  made  it  is  of  no  force  or 
effect.16 

GROUNDS 

4713  Argument,  improper 

A  new  trial  should  be  granted  whenever  it  appears  that  an 

12  People   v.    McConnell,    155    111.  16  Climax    Tag    Co.    v.    American 
192,  200,  et  seq.    (1895).  Tag  Co.,  234  111.   179,  182    (1908); 
is  Chicago    &    Eastern    Illinois   E.  Sands  v.  Wacaser,  149  111.  530,  535 
Co.    v.    Schmitz,    211    111.    446,    445  (1894);    Schofield    v.    Thomas,    236 
(ly04).  111.    417,    428    (1908);    Jacobson    v. 
14  Pate   v.    Gus   Blair-Big    Muddy  Liverpool  &  London  &  Globe  Ins.  Co., 
Coal  Co.,   252  111.   198,  200    (1911).  231  111.  61,  62  (1907);  Bills  v.  Stan- 
is  Yarber  v.  Chicago  &  Alton  By.  ton,  69  111.  51,  55  (1873),  overruled; 
Co.,  253  111.   603;   Chicago  City  By.  Nimmo   v.    Kuykendal,   85    111.   476, 
Co.    v.    Smith,    226    111.    178,    185  477    (1877),  overruled. 
(1907). 
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abuse   of   argument  has   worked   an   injustice   to   the   moving 
party.17 

4714  Evidence,  incompetent 

The  refusal  of  a  court  to  strike  out  certain  evidence,  is  in 
effect  a  holding  that  the  evidence  is  competent,  and  may  be 
made  the  basis  of  a  motion  for  a  new  trial  on  the  ground  that 
the  court  admitted  improper,  incompetent  and  irrelevant  testi- 


mony 


18 


4715  Evidence,  newly  discovered 

Newly  discovered  evidence  may  constitute  a  ground  for  a  new 
trial  if  it  is  of  a  conclusive  character,  and  it  is  shown  that  the 
newly  discovered  evidence  could  not  have  been  discovered  before 
trial  by  due  diligence.19  A  witness'  failure  at  a  trial  to  disclose 
a  material  fact  cannot  be  made  the  basis  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  if  the  witness  was  not 
interrogated  at  the  trial  with  a  view  of  bringing  out  such  fact.20 

4716  Inadequate  verdict 

The  plaintiff's  motion  for  a  new  trial  may  be  overruled  upon 
the  defendant's  consent  to  an  increase  of  an  inadequate  verdict, 
when  the  right  amount  is  susceptible  of  ready  calculation  and 
there  are  no  other  grounds  for  a  new  trial.21 

4717  Instructions,  loss 

The  refusal  to  give  proper  instructions,  or  the  giving  of 
improper  instructions,  is  ground  for  a  new  trial,  but  not  for  a 
motion  in  arrest  of  judgment.22  A  verdict  which  is  contrary  to 
the  erroneous  instructions  of  the  party  against  whom  it  has  been 
rendered  will  not  be  disturbed  if  it  is  in  accordance  with  the 
law  and  the  evidence.23  The  loss  of  the  instructions  during  the 
pendency  of  a  motion  for  a  new  trial  is  ground  for  their  restora- 
tion, but  not  of  a  new  trial.24 

"Chicago  Union  Traction  Co.  v.  (1866);  James  v.  Morey,  44  111.  352, 

Lauth,  216  111.  176,  183,  184  (1905).  354   (1867). 

is  Chicago  Union  Traction  Co.   v.  22  Evans    v.    Lohr,    2    Scam.    511, 

Giese,  229   111.  260,  267    (1907).  514  (1840). 

loKimber  v.  Burns,  253  111.  343,  23  Luken   v.   Lake   Shore   &   Mich- 

346   (1912).  igan  Southern  Ky.  Co.,  248  111.  377, 

20  McDonald    v.    People,    222    111.  388   (1911). 

325,  336  (1906).  24  Addems  v.    Suver,   89   111.   482, 

2iCarr  v.  Miner,  42  111.  179,  192  484   (1878). 
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4718  Jury's  improper  conduct 

The  conduct  of  a  juror  cannot  be  brought  to  the  attention  of 
the  trial  court  by  affidavits  of  the  jurors  themselves,  or  by  affi- 
davits as  to  what  jurors  have  done  or  said  on  the  subject.25 

4719  Motions 

Motions  upon  pleadings  and  other  matters  which  arise  before 
a  trial  is  actually  entered  upon,  furnish  no  basis  of  a  motion  for 
a  new  trial.26 

4720  Variance 

An  objection  on  account  of  variance  is  not  available  on  appeal 
or  error  unless  it  is  disclosed  in  the  motion  for  a  new  trial.27 

4721  Verdict  contrary  to  instruction 

A  verdict  which  is  directly  contrary  to  the  correct  instruc- 
tions is  good  ground  for  a  new  trial.28 

APPLICATION 

4722  District  of  Columbia 

(Caption) 

Now  comes  the  plaintiff  in  the  above  entitled  cause  and 
moves  the  court  to  set  aside  the  verdict  in  said  cause  and  to 
grant  a  new  trial  therein,  and  for  ground  of  said  motion  says : 

1.     The  court  erred,  etc. 


Attorney  for  plaintiff.29 
b 


(Caption) 

Comes  here  now  the  defendant  in  the  above  entitled  cause 
and  moves  the  court  for  a  new  trial  therein,  and  for  reasons 
therefor  shows  to  the  court : 

1.  That  the  verdict  is  contrary  to  the  evidence  and  to 
the  weight  of  the  evidence. 

2.  (State  any  other  grounds  in  the  same  manner) 


Attorney  for  defendant. 

25Wyekoff    v.    Chicago    City    Ry.  ing  Co.,  211  111.  539,  542  (1904). 

234  111.  613,  617   (1908).  28  Enright  v.  Knights  of  Security, 

26Cella  v.  Chicago  &  Western  In-  253  111.  460,  464  (1912). 

diana    R.    Co.,    217    111.     326,    330  29  Add  notice  to  call  up  motion  and 

(1905).  proof  of  service. 

27  Olcese  v.  Mobile  Fruit  &  Trad- 
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4723  Florida;  time,  extension 

In  civil  cases  a  party  must  either  move  for  a  new  trial,  or  he 
must  ask  for  an  extension  of  time  to  make  and  present  such  a 
motion  within  four  days  after  the  rendition  of  the  verdict  dur- 
ing the  same  term.  Good  cause  must  be  shown  for  asking  the 
extension  of  time,  and  a  copy  of  the  motion  must  be  served  upon 
the  opposite  party.  The  time  should  not  be  extended  more  than 
fifteen  days  from  the  rendition  of  the  verdict.30 

4724  Florida,  motion 

(Caption) 

Now  comes  the  defendant  and  moves  the  court  to  set  aside 
the  verdict  herein  and  to  grant  to  him  a  new  trial  on  the 
following  grounds,  to  wit:  (Set  forth  the  grounds). 


Defendant's  attorney. 

4725  Illinois,  practice 

A  motion  for  a  new  trial  must  be  made  at  the  term  at  which 
the  verdict  is  rendered ;  when  the  motion  is  denied,  a  final  judg- 
ment must  be  entered,  unless  a  motion  in  arrest  is  interposed.31 
A  defendant  may  move  for  a  new  trial  immediately  after  the 
plaintiff  has  withdrawn  his  motion  for  a  new  trial.32 

4726  Illinois;  grounds,  statement,  waiver 

A  party  is  not  required  by  statute,  in  the  first  instance,  to 
state  his  grounds  for  a  new  trial ;  and  if  a  motion  has  been  sub- 
mitted without  specifying,  in  writing,  the  grounds  therefor,  a 
party  may  avail  himself  of  any  cause  for  a  new  trial  which  may 
appear  in  the  record.  But  if  a  party  attempts  to  state  his 
grounds  for  a  new  trial,  he  will  be  deemed  to  have  waived  all 
causes  for  a  new  trial  that  are  not  set  forth  in  his  written 
grounds,  and  in  the  appellate  court  he  will  be  confined  to  the 
specific  reasons  given.33 

so  Laws  1905,  c.  5403.  tone,  214  111.  314,  317  (1905);  Sam- 

3i  Campbell  v.  Conover,  26  111.  64,  pie  v.  Chicago,  Burlington  &  Quincy 

67   (1861).  E.   Co.,    233    111.    564,    567    (1908); 

32  Constantine  v.  Foster,  57  111.  Chicago  City  Ey.  Co.  v.  Smith,  226 
36,40(1870).  111.    178,    185     (1907);    Hansell-El- 

33  Yarber  v.  Chicago  &  Alton  Ey.  cock  Foundry  Co.  v.  Clark,  214  111. 
Co.,  235  111.  603;  Tomlinson  v.  Earn-  399,  414,  415  (1905)  :  Odin  Coal  Co. 
shaw,  112  111.  311,  312  (1884);  v.  Tadlock,  216  111.  624,  625  (1905). 
Spring  Valley  Coal  Co.  v.  Chiaven- 
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4727  Illinois;  grounds,  sufficiency 

A  statement  at  the  close  of  a  written  motion  for  a  new  trial 
"and  for  various  other  errors  apparent  on  the  face  of  the  rec- 
ord" is  wholly  useless  and  serves  no  purpose.34 

4728  Illinois,  motion 

(Caption) 
Now    after    verdict,    and    before    judgment,     come    said 

,  h .  .   attorney,  and  move  the  court  to  set  aside 

the  verdict  heretofore  rendered  in  the  above  entitled  cause, 

and  to  grant  a  new  trial  therein,  and  said present 

the   following  reasons  and  grounds  in   support   of  this,   h . . 
said  motion: 

1.  The  court  erred  in  overruling  defendant..'  motion  for 
a  continuance,  upon  defendant..'  and  h..  attorney..'  affi- 
davits. 

2.  The  court  erred  in  refusing  to  allow  defendant's  coun- 
sel to  put  to  the  jurymen  on  their  examination  proper  ques- 
tions, in  this  (state  nature  of  questions). 

3.  The  court  erred  in  not  allowing  defendant's  counsel  to 
examine  the  jurymen  in  the  cause  touching  the  question  for 
which  party  they  would  be  inclined  to  find  if,  at  the  close  of 
the  case,  it  should  appear  that  the  evidence  for  the  defendant 
and  that  for  the  plaintiff  was  equally  balanced. 

4.  The  court  erred  in  overruling  proper  challenges  of  jury- 
men made  in  apt  time  by  defendant's  counsel. 

5.  The  court  admitted  improper  evidence  offered  and  intro- 
duced on  the  part  of  the ,  over  the  objection  of  said 


6.  The  court  refused  to  exclude  improper  incompetent  and 
irrelevant  testimony  introduced  on  the  part  of  the 

7.  The  court  refused  to  admit  proper  evidence  on  part  of 
defendant .  .  in  this,  that  the  issue  being  in  part  want  of  prob- 
able cause,  the  court  refused  to  admit  evidence  of  the  plotting 
and  scheming  nature  and  plans  of  plaintiff..,  accompanied 
with  statements  as  to  .  .h.  .  designs  upon  persons,  and  espe- 
cially upon  defendant .  . ,    ,  which  plans   and 

statements  were  brought  to  the  knowledge  of  defendant., 
before  the  arrests  complained  of,  and  were  among  the  facts 
calculated  to  induce  reasonable  belief  of  plaintiff..'  guilt  of 
the  charges  alleged  against  .  .h.  .  in  the  mind  of  defendant. .. 

8.  The  court  excluded  proper  competent  and  relevant  tes- 
timony offered  by  on  the  cross-examination  of  the 

,  witnesses  by  said  

9.  The  court  permitted  improper  treatment  of  defendant.  . ' 

34  Chicago  City  Ey.  Co.  v.  Smith, 
226  111.  186. 
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witnesses   by   counsel   for   the   plaintiff  to   the   defendant..' 
prejudice. 

10.  In  addressing  the  jury,  counsel  for  the ,  con- 
trary to  and  over  the  objection  and  exception  of , 

argued  outside  of  the  record  and  made  improper  statements, 
comments  and  remarks,  namely   (State  remarks). 

11.  The    court    improperly    permitted    attorney    for    the, 

to  read  to  the  jury  and  argue  from  section  (Give 

reference). 

12.  The  court  erred  in  refusing  to  give instructions 

offered  on  behalf  of  the  defendant. 

13.  At  the  request  of  the    ,  the  court  gave 

improper  and  erroneous  instructions. 

14.  The  court  erred  in  modifying  the  instructions  requested 
on  behalf  of  the  defendant  and  in  giving  them  to  the  jury  as 
modified. 

15.  The  verdict  is  against  the  evidence. 

16.  The  verdict  is  against  the  weight  of  the  evidence. 

17.  There  is  no  evidence  to  support  the  verdict  as  against 
this 

18.  There  is  no  evidence  in  this  record  to  support  a  ver- 
dict including  exemplary  damages  as  against  this 

19.  The  evidence  is  not  sufficient  to  support  a  verdict 
including  exemplary  damages  as  against  this  

20.  The  verdict  is  against  the  law  and  the  evidence. 

21.  The  verdict  is  inconsistent  with  the  instructions  to  the 
jury. 

22.  The  court  erred  in  refusing  and  overruling  the  motions 
of  the  defendant.  .  to  withdraw  the  evidence  from  the  jury  at 
the  close  of  the  plaintiff. .  case,  and  when  all  of  the  evidence 
was  closed. 

23.  The  court  erred  in  overruling  defendant. .  motions  to 
instruct,  and  in  refusing  to  instruct,  the  jury  to  find  said 
defendant. .  not  guilty  at  the  close  of  plaintiff.  .  evidence,  and 
also  at  the  close  of  all  of  the  evidence  in  said  cause. 

24.  The  amount  of  damages  assessed  in  said  verdict  is 
highly  excessive  and  manifestly  out  of  all  proportion  to  the 
injury  alleged  to  have  been  suffered. 

25.  The  damages  assessed  by  the  jury  are  excessive,  and 
indicative  of  an  unreasonable  bias  and  prejudice  against,  and 
of  malice  toward,  defendant. 

26.  Said  verdict  is  the  result  of  sympathy  on  the  part  of 
the  jury  and  said  sympathy  was  aroused  and  superinduced 
by  the  argument  of  plaintiff. .   attorney. 

27.  Said  verdict  is  based  upon  sympathy  for  the  plaintiff.  . 
on  the  part  of  the  jury  and  bias  and  prejudice  against  the 
defendant  because  of  the  business  in  which   ..he.,   engaged. 

28.  The  court  erred  in  sending  the  jury  back  to  the  jury 
room  to  reconsider  their  verdict  after  the  same  had  been  sealed 
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and  returned  into  court  and  the  jury  discharged  from  the 
further  consideration  of  the  case. 

29.  The  court  erred  in  receiving  from  the  jury  the  modified 
verdict  returned  by  them  after  they  had  returned  one  and 
had  been  discharged. 

For  all  of  which  reasons,  and  for  other  good  and  sufficient 

reasons  appearing  of  record  in  the  cause, moves  the 

court  to  vacate  and  set  aside  the  verdict,  and  grant  a  new 
trial  herein,  as  aforesaid. 


By 


his  attorney. 


4729  Maryland,  motion 

(Caption) 

Now  comes  the  defendant  in  the  above  entitled  cause  and 
moves   the   court  to   set   aside   the   verdict   rendered   on   the 

day  of ,  19 . . ,  and  award  a  new  trial,  and  as 

reason  therefore  says : 

1.  The  verdict  was  contrary  to  the  evidence. 

2.  The  verdict  was  contrary  to  the  weight  of  the  evidence. 

3.  Because  of  errors  of  law  made  in  the  rulings  of  the  pre- 
siding judge  in  the  admission  and  exclusion  of  evidence. 


Attorney  for  defendant. 

4730  Maryland,  order  to  dismiss  motion 

(Caption) 

The  clerk  will  please  dismiss  the  motion  for  new  trial  filed 
herein. 


Attorneys  for  defendant. 

4731  Michigan 

(Caption) 

Now  comes  the  said  defendant  by  ,  his  attor- 
ney, and  moves  the  court  to  set  aside  the  answer  of  the  jury 
to  the  special  question  submitted  to  them,  for  the  reason  that 
the  answer  is  contrary  to  the  evidence  in  the  case,  and  wholly 
against  the  weight  of  the  evidence,  and  because  there  was  no 
competent  evidence  warranting  the  submission  of  said  ques- 
tion to  the  jury;  and  said  defendant  further  moves  the  court 
to  set  aside  the  verdict  and  the  judgment  rendered  and  entered 
in  said  cause,  and  to  grant  a  new  trial,  for  the  following  rea- 
sons: (Give  special  reasons). 

And  the  defendant  prays  for  the  errors  aforesaid  and  for 
the  reasons  aforesaid,  that  the  answer  of  the  jury  to  the  spe- 
cial question  may  be  set  aside  and  held  for  naught,  and  that 
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the  verdict  of  the  jury  and  the  judgment  entered  thereon  may- 
be set  aside  and  a  new  trial  granted. 

This  motion  is  based  upon  the  record  and  files  in  this  cause, 

upon  exhibits  offered  in  evidence,  upon  the  motion 

filed   and  upon  the  transcribed  minutes  of  the 

stenographer  of  the  proceedings  had  upon  the  trial  of  said 
cause.35 

Dated,  etc. 

(Signature,  etc.) 

PRACTICE 

4732  Notice,  new  grounds  (D.  C.) 

(Caption) 

Please  take  notice  that  the  motion  for  a  new  trial  filed  in 
the    above    entitled    cause     and    notice     for    hearing    before 

,    ,  19 . . ,  we  have  added  the  following 

ground  for  the  granting  of  a  new  trial,  viz. :  that  new  and 
material  facts  have  come  to  light  since  the  trial,  and  that  in 
connection  with  said  ground  we  will  submit  to  the  court  affi- 
davits hereto  attached. 


Attorney  for  defendant.36 

4733  Granting  and  refusing 

It  is  the  trial  court's  duty  to  actually,  and  not  merely  pro 
forma,  pass  upon  and  decide  a  motion  for  a  new  trial.37  It  is 
also  the  duty  of  the  trial  court  to  weigh  the  evidence,  on  a  motion 
for  a  new  trial,38  and  to  set  aside  the  verdict  if  it  is  manifestly 
against  the  weight  of  the  evidence,  and  to  grant  a  new  trial ; 
because  the  constitutional  right  to  trial  by  jury  does  not  make 
a  jury  final  judges  of  the  weight  of  the  evidence.39 

A  new  trial  should  not  be  granted  when  it  clearly  appears 
that  the  verdict  on  a  retrial  of  the  case  must  be  the  same  as  on 
the  former  trial.40  In  actions  based  upon  a  joint  and  several 
liability,  a  new  trial  may  be  granted  against  a  portion  of  the 
defendants  and  a  judgment  may  be  sustained  against  the  others.41 

35  If  desired,  add,  instead  of  sep-  38  Ardison  v.  Illinois  Central  R. 
arate  motion:    "If  the  circuit  judge      Co.,  249  111.  300,  302   (1911). 

shall    deny    the    aforesaid    motion,  39  Donelson   v.    East    St.   Louis   & 

then  the  defendant  by  his  attorney,  Suburban  Ey.  Co.,  235  111.  625,  628 

....  hereby  requests  that  the  circuit  (1908). 

judge  shall  file  his  reasons  in  writing  40  McConnel  v.  Kibbe,  33  111.  175, 

for  denying  said  motion. "  181   (1864);   Brantley  v.  Carter,  26 

36  Add  proof  of  service  and  affi-  Miss.   282,   285    (1853). 

davit.  41  Merrinane  v.  Miller,  157  Mich. 

37Penn  v.  Oglesby,  89  111.  110,  111       279,  287   (1909). 
(1878). 
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So  in  actions  of  tort  against  two  or  more  defendants  a  new  trial 
may  be  granted  to  one  of  them  and  a  judgment  may  be  entered 
against  the  other  unless  this  would  result  in  injustice  to  him.42 
No  more  than  two  verdicts  can  be  set  aside  on  the  same 
grounds  in  a  case  in  the  circuit  court  and  a  new  trial  granted.43 
The  overruling  of  a  motion  for  a  new  trial  is  not  reviewable  on 
error,  unless  excepted  to.44 

4734  Counter-affidavits 

Counter-affidavits  are  not  permissible  on  a  mere  motion  for  a 
new  trial.45  Such  affidavits  may  be  read,  however,  where  the 
motion  also  seeks  the  vacation  of  a  default  judgment.46 

4735  Remittitur,  permissible 

The  granting  of  a  new  trial  on  the  ground  that  the  verdict  is 
excessive  may  be  obviated  by  remitting  such  portion  of  damages 
as  appears  to  the  court  to  be  excessive  in  ex  delicto  actions.47 
An  error  which  has  been  committed  in  respect  to  some  sub- 
stantive fact  relating  to  the  right  of  recovery,  or  to  the  measure 
of  damages,  which  is  not  susceptible  of  computation,  cannot  be 
obviated  by  a  remittitur. ,48  Thus  a  remittitur  will  not  aid  a 
verdict  or  a  judgment  where  there  is  no  liability  at  all.49 

4736  Remittitur,  consent  (Mich.) 

(Caption) 

Plaintiff  hereby  consents  that  the  verdict  and  judgment  in 

above  cause  may  be  remitted  to  the  sum  of  $ ,  pursuant 

to  the   order   of  the   honorable    ,   acting   circuit 

judge,  in  above  cause,  on  ,  19.  .. 

Dated,  etc. 

Attorney  for  plaintiff. 

(Mississippi) 

(Caption) 

Judgment  having  been  entered  in  favor  of  plaintiff  in  this 
cause  for dollars  and cents  and  costs,  now 

42  Pecararo  v.  Halberg,  246  111.  95,  46  Hefling  v.  Van  Zandt,  stipra. 

97    (1910)  47  Sandy  v.  Lake  Street   Elevated 

43  Stanberry  v.  Moore,  56  111.  472,  E.  Co.,  235  111.  194,  197  (1908). 
473    (1870):    Sec.    77,   Practice   act  48  Lauth   v.   Chicago   Union   Trae- 
1907.  tion  Co.,   244  111.   244,   253    (1910). 

44  Comstock  v.  Taegart,  156  Mick.  49  Aman  v.  Chicago  Consolidated 
47.   50    (1909).  Traction     Co.,     243     111.     263,     267 

45  Hefling  v.  Van  Zandt,  162  111.  (1910). 
162,  167   (1896). 
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comes  the  plaintiff  by attorney  and  remits 

dollars  and   cents,  leaving  a  balance  due  of 

dollars  and cents  besides  costs. 

This  is  done  because  of  purely  equitable  considerations,  and 
not  because  the  amount  remitted  is  due  according  to  strict 
law;  and  the  remittitur  is  not  to  be  considered  as  an  admis- 
sion' to  any  extent ;  but  it  should  be  without  prejudice  to  the 
rights  of  the  plaintiff  as  to  the  balance  due  if  an  appeal  is 
taken  herein. 

Dated,  etc. 

Plaintiff's  attorney. 

ORDERS 

4737  Illinois,  plaintiff's  motion 

(Caption) 

This  cause  coming  on  for  hearing  upon  the  plaintiff's  motion 
heretofore  entered  herein  for  a  new  trial  in  said  cause,  after 
argument  of  counsel  and  due  deliberation  by  the  court,  said 
motion  is  overruled  and  a  new  trial  denied ;  therefore  it  is  con- 
sidered by  the  court  that  the  defendant  go  hence  without  day 
and  that  the  plaintiffs  take  nothing  by  their  action,  and  that 
the  defendant  do  have  and  recover  of  and  from  the  plaintiffs 
his  costs  and  charges  in  this  behalf  expended,  and  have  execu- 
tion therefor. 

Dated,  etc. 

4738  Illinois,  defendant's  motion 

(Caption) 

And  now  again  on  this  day  come  the  parties  hereto  by  their 
respective  attorneys  as  heretofore,  and  this  cause  coming  on 

to  be  heard  upon  the  motion  of  the  defendant  for 

a  new  trial  herein,  and  after  argument  of  counsel  and  due 
deliberation  by  the  court,  said  motion  is  overruled  and  a  new 
trial  is  denied.  Thereupon,  the  defendant  enters  herein  his 
motion  in  arrest  of  judgment;  which  motion  is  also  overruled 
and  denied. 


(Caption) 

And  now  on  this  day  comes  said  plaintiff  by  

his  attorneys  and  said  defendants  also  come  in  their  own 
proper  persons,  and  now  is  called  up  for  hearing  by  the  court 
the  arguments  of  counsel  on  said  defendants'  motion  for  a 
new  trial  heretofore  entered  herein ;  and  the  court  being  now 
fully  advised  in  the  premises,  it  is  ordered  by  the  court  that 
said  defendants'  motion  for  a  new  trial  herein  be  and  it  is 
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hereby  overruled  and  that  the  judgment  heretofore  entered 
do  remain  against  said  defendants. 

Thereupon,  come  said  defendants  and  except  to  the  judg- 
ment and  ruling  of  the  court  in  overruling  their  motion  for 

a  new  trial  and  pray  an  appeal  from  the   court 

of  this  county  to  the  court  of  this  state ;  which 

is  ordered  to  be  granted  upon  condition  that  said  defendants 

do  within days  from  this  date  file  herein  their 

bill  of  exceptions  and  also  their  bond  in  the  sum  of 

dollars  with  security,  by  the  agreement  of  the  parties  hereto 
to  be  approved  by  the  clerk  of  this  court. 

4739  Illinois,  exceptions 

The  mere  entry  of  a  motion  for  a  new  trial,  or  its  incorpora- 
tion in  the  record  by  the  clerk,  does  not  make  it  a  part  of  the 
record.  To  make  a  motion  for  a  new  trial  a  part  of  the  record, 
the  motion,  the  ruling  thereon  and  the  exception  thereto  must 
be  embodied  in  a  bill  of  exceptions.50 

4740  Michigan,  order 

(Caption) 

A  motion  having  been  made  by  the  defendant  to  set  aside 
the  verdict  of  the  jury  heretofore  rendered  in  this  cause  and 
the  judgment  entered  thereon  and  to  order  a  new  trial  thereof, 
and  the  attorneys  for  the  respective  parties  having  been  heard 
thereon,  it  is  ordered  that  said  motion  be,  and  the  same  is 
hereby  denied  for  the  following  reasons : 

1.  In  my  opinion,  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

2.  In  my  opinion  (Set  out  reason  in  the  same  manner  until 
all  of  the  reasons  for  the  denial  of  the  motion  are  given  or 
stated). 

4741  Michigan,  reasons 

Under  Michigan  practice,  a  party  who  is  aggrieved  by  the 
denial  of  a  motion  for  a  new  trial  has  a  right  to  incorporate 
in  his  bill  of  exceptions  written  reasons  or  the  opinion  for  the 
denial  of  the  motion,  although  no  request  for  such  reasons  or 
opinion  has  been  made  by  him.51 

4742  Michigan,  exceptions 

(Caption) 
52  Now  comes  the  defendant  in  the  above  entitled  cause,  by 

so  Mason  v.  Letz,  73  111.  371,  374  si  United    States   Graphite   Co.   r. 

(1874)  ;  St.  Lonis  A.  &  T.  H.  R.  Co.,       Gage,  158  Mich.  598,  600   (1909). 
v.  Dorsey,  68  111.  326,  327  (1873).  52  Exceptions  to  reasons  for  deny- 
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his  attorney,  and  excepts  to  the  ruling  of  the  court  in  refus- 
ing to  grant  a  new  trial  to  the  said  defendant  in  said  cause, 
for  the  following  reasons: 

1.     Defendant  excepts    (State  grounds). 

And  the  defendant  by  his  counsel  hereby  assigns  error  in 
the  action  of  the  court  denying  a  new  trial,  and  upon  the 
opinion  filed  by  the  court  denying  a  new  trial. 

Dated,  etc. 

4743  Mississippi 

(Caption) 

This  cause  coming  on  to  be  heard  this   day  of 

,   19..,   on   defendant's  motion  to  set  aside   and 

vacate  the  verdict  and  judgment  heretofore  rendered  herein, 
and  to  grant  the  defendant  a  new  trial,  and  the  court  having 
sufficiently  reviewed  the  matter  brought  up  upon  said  motion, 
and  it  appearing  that  said  motion  should  be  overruled,  it  is 
therefore,  considered  by  the  court  that  the  said  motion  be 
and  the  same  is  hereby  overruled;  to  which  action  of  the 
court  in  overruling  the  motion  and  refusing  to  grant  him  a 
new  trial,  the  defendant  then  and  there  in  open  court  excepted, 

and  is  granted  days  from  the  adjournment  of  this 

court  in  which  to  prepare  and  file  his  bill  of  exceptions. 

Dated,  etc. 

4744  West  Virginia 

(Caption) 

This  day  came  the  parties  by  their  attorneys  and  the  jury 
sworn  in  this  case  on last  appeared  in  court  pur- 
suant to  their  adjournment,  and  having  fully  heard  the  evi- 
dence in  full,  the  arguments  by  counsel  and  the  instruction  of 
the  court,  retired  to  their  room  to  consider  of  their  verdict 
and  after  deliberation  returned  into  court  and  rendered  the 
following    verdict:     (Insert    verdict).     And    thereupon    the 

defendants  the and  the moved  the 

court  in  arrest  of  judgment,  to  set  aside  the  verdict  of  the 
jury,  and  for  a  new  trial,  because  the  verdict  is  contrary  to  the 
law  and  the  evidence ;  the  damages  assessed  are  excessive  and 
unsupported  by  the  evidence ;  and  for  misdirection  of  the  jury. 
Which  motion  the  court  overruled,  to  which  ruling  of  the  court 
the  said  defendants  excepted.  Whereupon  it  is  considered  by 
the  court  that  the  plaintiffs  recover  of  the  said  defendants 
and  the the  sum  of dollars, 

ing  a  motion  for  a  new  trial,  under  Rule  26e,  nor  Circuit  Court  Rule  2e 

Michigan  practice,  may  be  taken  at  have  any  application  to  such  excep- 

any  time  before  settling  the  bill  of  tions.     United   States   Graphite  Co. 

exceptions,     neither     Circuit     Court  v.  Gage,  158  Mich.  601. 
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with  legal  interest  thereon  from  this  day  until  paid,  and  their 
costs  in  this  behalf  expended. 

Memo :  Be  it  remembered  that  on  the  trial  of  this  case  the 
defendant  excepted  to  certain  rulings  of  the  court  and  asked 
leave  for  time  in  which  to  file  h.  .  bill  or  exceptions;  where- 
upon, by  consent  of  counsel  for  the  plaintiff leave  is 

given  the  defendant  to  render  and  file  h . .   excep- 
tions in days. 
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GROUNDS 

4745  Nature  and  scope 

A  motion  in  arrest  of  judgment  must  be  based  upon  some 
intrinsic  cause  appearing  on  the  face  of  the  record  in  the  par- 
ticular case  tried,1  or  which  should,  but  does  not  appear  on  the 
face  of  the  record.2  The  motion  reaches  only  errors  which  are 
not  waivable.3  The  applicant's  own  error  cannot  be  urged  as  a 
ground  for  the  arrest  of  a  judgment.4 

4746  Declaration,  construction 

On  a  motion  in  arrest  of  judgment  a  court  will  indulge  in 
intendments  in  favor  of  the  sufficiency  of  a  declaration,  and  will 
regard  as  sufficiently  alleged  any  material  fact  which  is  fairly 
and  reasonably  inferable  from  the  facts  stated  in  the  declara- 

i  Grand  Pacific  Hotel  Co.  v.  Pink-  3  Fountain    Head    Drainage    Dis- 

erton,   217   111.   61,   81,   82    (1905);       trict    v.    Wright,    228    111.    208,    211 
Evans   v.    Lohr,    2    Scam.    511,    514       (1907). 
(1840).  *  Evans  v.  Lohr,  supra. 

2  Cella  v.  Chicago  &  Western  In- 
diana R.  Co.,  217  111.  326,  331 
(1905). 
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tion;  and  if  a  material  fact  is  fairly  inferable  from  the  facts 
stated  and  may  fairly  be  presumed  to  have  been  proved,  the 
judgment  will  not  be  arrested.5 

4747  Declaration,  defective 

A  mere  clerical  error  in  the  declaration  cannot  be  made  the 
basis  of  a  motion  in  arrest  of  judgment,6  and  a  defective  or 
imperfect  statement  of  facts  is  cured  by  the  verdict.7  So,  a  sub- 
stantial defect  in  a  declaration  is  cured  by  the  verdict  where 
the  case  was  tried  upon  a  theory  which  embraces  the  omitted 
allegation.8 

A  motion  in  arrest  of  judgment  is  appropriate  where  the 
declaration  is  so  defective  that  it  will  not  sustain  the  judg- 
ment ; 9  as  where  no  cause  of  action  is  stated  in  the  declara- 
tion ; 10  or,  in  an  action  against  several  defendants,  the  declara- 
tion fails  to  state  a  cause  of  action  against  some  of  them; 11  and 
the  motion  should  prevail  although  the  defendant  has  been 
defaulted.12 

A  judgment  should  also  be  arrested  when  there  is  a  general 
assessment  of  damages,  and  the  declaration,  in  addition  to  legiti- 
mate damages,  seeks  unrecoverable  damages.13 

5  N.  K.  Fairbank  Co.  v.  Bahre,  as  well  as  in  substance  are  curable, 
213  111.  636,  638  (1905)  ;  O'Rourke  and  such  is  the  effect  of  some  of  the 
v.  Sproul,  241  111.  576,  580  (1909);  decisions.  However,  upon  closer  ex- 
Chicago  City  Ry.  Co.  v.  Shreve,  226  amination  of  the  subject  it  will  be 
111.  530,  537  (1907)  ;  Diamond  Glue  perceived  that  an  application  of  the 
Co.  v.  Wietzychowski,  227  111.  338,  statute  involves  two  elements;  the 
348   (1907).  nature  of  the  defect,  whether  it  is 

o  Shipherd  v.  Field,  70  111.  438,  444  formal  or  substantial,  and  the  intro- 

(1873).  duction,    or    presumed    introduction, 

7  Compton  v.  People,   86   111.   176,  of  evidence  at  the  trial  which  did  or 

179  (1877)  ;  Matson  v.  Swanson,  131  could   have   supplied   such   defect   if 

111.  255,  263   (1890).  the    defect    is    substantial.      Where, 

s  Hart  v.  Wabash  Southern  Ry  Co.,  from  the  nature  of  the  case  no  evi- 

238   111.   336,   338,   339    (1909).  dence  was  nor  could   have  been   of- 

9  Schofield  v.  Settley,  31   111.  515,  fered  at   the   trial   in   support  of  a 

518    (1863)  ;    Henning   v.   Sampsell,  substantially    defective    declaration, 

236   111.   375,   382    (1908);    Kipp   v.  the     statute     of     amendments     and 

Lichtenstein,  79  111.  358,  361  (1875).  jeofails  leaves  the  matter  as  at  com- 

i°  Smith  v.  Curry,  16  111.  147,  149  mon  law,  that  is  to  say  the  defect  is 

(1854).  fatal  upon  motion  in  arrest  of  judg- 

u  Henning   v.    Sampsell,    236    111.  ment  or  writ  of  error.    On  the  other 

379.  hand,  a  substantial  defect  is  cured 

12  Wright  v.  Bennett,  3  Scam.  258,  after  verdict  where  the  case  pre- 
259  (1841).  The  Illinois  statute  sented  is  such  that  it  can  be  pre- 
and  some  of  the  decisions  regarding  sumed  or  there  was  evidence  at  the 
the  nature  of  the  defects  that  are  trial  which  fully  supplies  the  de- 
cured  by  verdict  are  somewhat  con-  feet  in  the  declaration, 
fusing.  For  instance,  the  statute  *s  Stirling  v.  Garriter,  18  Md.  468, 
distinctly  says  that  defects  in  form  474    (1862). 
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4748  Declaration;  demurrer,  waiver 

The  insufficiency  of  the  declaration  and  any  exception  thereto 
which  might  have  been  taken  on  demurrer  cannot  be  urged  on 
motion  in  arrest  of  judgment,  where  the  demurrer  to  the  declara- 
tion has  been  previously  overruled.14  By  pleading  over  after  a 
demurrer  has  been  overruled,  the  defendant  waives  the  right  to 
question  the  sufficiency  of  the  declaration  in  the  trial  court,15 
but  not  on  appeal  or  error.16 

4749  Declaration,  several  counts 

A  judgment  can  be  arrested  at  common  law  where  there  is 
an  entire  or  general  verdict  on  good  and  bad  counts,  for  the 
reason  that  under  this  system,  there  is  no  way  to  determine  on 
which  count  the  verdict  is  based,  there  being  no  bill  of  excep- 
tions to  preserve  the  evidence.17  By  statutory  provision  in 
Illinois,  one  good  count  is  sufficient  to  sustain  a  general  verdict 
and  judgment  rendered  on  several  counts.18 

4750  Formal  defects 

A  formal  defect  in  a  pleading  cannot  be  reached  by  motion 
in  arrest  of  judgment.19  So,  a  slight  misspelling  of  the  plain- 
tiff's name  in  the  entry  of  a  judgment  is  no  ground  for  its 
arrest.20 

4751  Form  of  action,  variance 

A  variance  between  the  writ  and  the  declaration  with  refer- 
ence to  the  form  of  the  action  cannot  be  urged  by  motion  in 
arrest  of  judgment.21 

i*  Independent    Order    of    Mutual  is  Scott  v.  Parlin  &  Orendorff  Co., 

Aid    v.    Paine,    122    111.    625,    628  245  111.   465;   Langan  v.  Enos  Fire 

(1887);   Eeavely  v.  Harris,  239  111.  Escape  Co.,  233  111.  310;  Snyder  v. 

526,  530  (1909)  ;  Quincy  Coal  Co.  v.  Gaither,  3  Scam.  91,  92  (1841)  ;  Geb- 

Hood,  77  111.  68,  70  (1875);  Chicago  bie    v.    Moonev,    121    111.    255,    257 

&  Alton  K.  Co.  v.  Clausen,   173  111.  (1887);  Sec.  78,  Practice  act  1907; 

100,    102    (1898)  ;    Langan   v.    Enos  Langan    v.    Enos   Fire    Escape    Co., 

Fire   Escape   Co.    233   111.   308,   310  supra;   Klofski   v.   Eailroad   Supply 

(1908);    American    Express    Co.    v.  Co.,  235  111.  146,  151   (1908). 

Pinckney,  29  111.  392,  405  (1862).  19  Mount   v.   Hunter,   58   111.   246, 

is  De  Wolf  v.   McGinnis,   106   111.  248   (1871). 

553,557  (1883);  American  Express  20  Toledo,    W.    &   W.    Ey.    Co.    v. 

Co.  v.  Pinckney,  supra.  Ingraham,  77  111.  309,  315   (1875); 

is  Chicago,  Eock  Island  &  Pacific  CI.  13,  Sec.  6,  c.  7,  Hurd's  Stat.  1909, 

Ey.  Co.  v.  People,  217  111.  164,  172  p.  155. 

(1905).  21  Toledo,  W.  &  W.  Ey  Co.  v.  Mc- 

17  Scott  v.  Parlin  &  Orendorff  Co.,  Laughlin,  63  111.  389,  390  (1872). 
245   111.   460,   464    (1910). 
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4752  Misnomer,  defendant 

The  misnomer  of  the  defendant  cannot  be  urged,  for  the  first 
time,  on  motion  in  arrest  of  judgment.22 

4753  Letters  testamentary  and  administration 

The  omission  to  prove  the  granting  of  letters  testamentary  or 
that  of  administration  may  be  urged  upon  motion  in  arrest  of 
judgment.23 

4754  Pleas,  defective 

One  good  plea  is  sufficient  to  sustain  an  entire  verdict  and 
judgment  rendered  in  favor  of  the  defendant,24 

MOTION 

4755  Requisites 

A  motion  in  arrest  of  judgment  may  be  verbal,  unless  the 
court  orders  the  motion  to  be  reduced  to  writing  and  to  state  the 
reasons  therefor.25  The  defects  relied  upon  a  motion  in  arrest 
of  judgment  must  be  stated  concisely  as  being  patent  on  the 
face  of  the  record  giving  specific  reasons  for  which  the  judgment 
should  be  arrested ;  otherwise  the  rulings  of  the  lower  court  will 
not  be  reviewable  on  appeal.26 

4756  Illinois 

(Caption) 

Now  comes  the  defendant,  by  his  attorney  aforesaid,  and 
moves  the  court  in  arrest  of  judgment,  and  for  grounds  of 
his  motion  defendant  shows  to  the  court  the  following,  to  wit : 

1.  That  the  said  declaration  and  the  matters  therein  con- 
tained are  not  sufficient  in  law  to  sustain  a  judgment  in  favor 
of  the  said  plaintiff. 

2.  That  the  special  findings  of  fact  returned  by  the  jury 
are  inconsistent  with  the  general  verdict  rendered. 

Attorney  for  defendant. 

22  African  Methodist  Episcopal  25  Henning  v.  Sampsell,  236  111. 
Church    v.    McGruder;    73    111.    516       375,382(1908). 

(1874).  26  Fountain    Head    Drainage    Dis- 

23  McLean  County  Coal  Co.  v.  trict  v.  Wright,  228  111.  208,  214 
Long,  91  111.  617,  62l  (1879).  (1907). 

2*Biederman  v.  O  'Conner,  117  111. 
493,  496   (1886). 
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4757  Maryland,  motion 

(Caption) 

The  defendant  moves  the  court  for  an  arrest  of  the  judg- 
ment in  this  cause: 

1.  Because  no  verdict  was  legally  rendered  by  the  jury 
empaneled. 

2.  Because  the  verdict  rendered  and  received  is  vague, 
ambiguous  and  uncertain  and  cannot  be  made  the  basis  of 
an  intelligent  judgment. 

3.  Because  the  verdict  is  illegal,  irregular  and  void. 

4.  Because  of  other  reasons  appearing  on  the  face  of  the 
proceedings. 

And  as,  etc. 


Attorney  for  defendant. 

4758  Maryland,  order 

(Caption) 

To    Clerk: 

Enter  the  motion  in  arrest  of  judgment  and  for  a  new  trial 
filed  by  the  defendant  in  the  above  case,  overruled,  and  enter 
judgment  on  the  verdict. 

Dated,  etc. 

4759  Michigan,  practice 

The  Michigan  practice  does  not  require  the  making  of  motions 
in  arrest  of  judgment:  the  written  exceptions  required  to  be 
made  to  the  overruling  of  a  motion  for  a  new  trial  take  the 
place  of  a  motion  in  arrest  of  judgment. 

4760  Michigan,  exceptions 

(Caption) 

In  this  cause  the  plaintiff  by   ,  his  attorney, 

excepts  to  the  matters  of  law  embodied  in  the  findings  herein 
as  follows: 

1.  To  the  finding  that  there  was  no  settlement  between 
the  parties  when  the  second  mortgage  was  executed  and  the 
first  mortgage  discharged  as  stated  in  the  second  paragraph 
of  said  findings. 

2.  To  the  finding  that  on  the day  of ,  19. ., 

the  defendant  paid  to  the  plaintiff and  each  con- 
secutive month  thereafter  for    months  making 

a  total  of dollars  paid  on  said  second  mortgage. 

3.  To  the  finding  that  the  consideration  for  the  said  mort- 
gage was  the  amount  remaining  unpaid  on  the  first  mortgage 
and  legal  interest  thereon  and dollars  paid  to  the 
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defendant  by  the  plaintiff  at  the  time  of  the  making  of  the 
second  mortgage.  ,  , 

(Continue  with  as  many  enumerated  exceptions,  stated  in 
the  foregoing  form,  as  the  case  requires), 

Plaintiff's  attorney. 


(Caption) 
And  now  comes  the  above  named  plaintiff  by  his  attorney 

and  files  the  following  exceptions  to  the  court's 

refusal  to  grant  said  plaintiff's  motion  to  vacate,  set  aside 
and  hold  for  naught  an  order  in  said  cause  dismissing  said 
cause  and  thereby  denying  the  said  plaintiff  the  right  to 
have  the  facts  in  said  cause  submitted  to  a  jury: 

1.  The  said  plaintiff  excepts  to  the  court's  refusal  to  grant 
said  motion. 

2.  The  said  plaintiff  excepts  to  the  court's  overruling  his 
first  reason  why  he  should  be  granted  a  new  trial,  to  wit, 
because  the  court  erred  in  denying  plaintiff's  application  to 
amend  his  declaration. 

3.  The  said  plaintiff  excepts  to  the  court's  refusal  to  grant 
his  motion  to  set  aside  said  order  for  the  reasons  set  forth 
under  the  second* subdivision  of  the  said  motion,  viz.:  because 
the  court  erred  in  refusing  to  allow  the  said  plaintiff  to  amend 
his  declaration  by  setting  forth  and  charging  an  additional 
means  of  alienation. 

4.  The  plaintiff  excepts  to  the  court  overruling  his  third 
reason  assigned  in  said  motion,  to  wit,  because  the  court  erred 
in  refusing  to  permit  and  to  allow  said  plaintiff  to  proceed 
upon  his  declaration  as  originally  filed  and  to  reinstate  the 
count  thereof  as  requested  by  said  plaintiff. 

5.  The  plaintiff  excepts  to  the  court 's  overruling  his  fourth 
reason  assigned  in  said  motion,  to  wit,  because  the  court  erred 
in  finding  and  holding  that  the  plaintiff  did  not  make  out 
a  case  under  his  declaration  and  in  dismissing  plaintiff's  cause 
of  action  and  in  entering  the  order  to  that  effect. 

6.  The  plaintiff  excepts  to  the  court's  holding  and  finding 
in  his  opinion  denying  the  motion  for  a  new  trial,  or  to  set 
aside  the  order  heretofore  referred  to  as  follows: 

"As  the  court  considers  upon  and  after  a  careful  reading 
the  only  occasion  for  the  granting  of  a  new  trial  was  to  give 
the  plaintiff,  if  possible,  an  opportunity  to  introduce  more 
evidence  upon  the  count  under  which  he  went  to  trial." 

7.  The  plaintiff  excepts  to  the  court's  holding  and  finding 
in  his  opinion  denying  the  motion  for  a  new  trial  or  to  set 
aside  the  order  heretofore  referred  to  as  follows:  (Insert 
holding  in  haec  verba). 

&.    The  plaintiff  excepts  to  the  court's  reasons  for  holding 
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that  he  had  no  discretionary  power,  appearing  in  his  opinion 
and  designated  as  "a,"  "b,"  etc.  under  the  first  heading  of 
said  opinion. 

9.  The  plaintiff  excepts  to  the  court's  refusal  to  entertain 
his  motion  to  set  aside  the  order  to  reinstate  the  cause  of 
action  and  to  grant  a  new  trial. 

10.  The  plaintiff  excepts  to  the  court's  ruling  and  holding 
that  he  had  no  discretion  to  allow  plaintiff  to  amend  said 
declaration  by  setting  forth  another  means  of  alienation. 

11.  The  plaintiff  excepts  to  the  court's  ruling  and  hold- 
ing that  the  plaintiff  could  not  elect  and  go  to  trial  on  his 
original  declaration. 

12.  The  plaintiff  excepts  to  the  court's  ruling  and  holding 
that  he  was  bound  by  his  election  made  at  the  first  trial  and 

that  the  court  had  no  discretion  to  reinstate  the  

count  of  said  declaration  and  to  permit  a  trial  thereon  in 
conjunction  with  the  count  of  said  declaration. 

Dated,  etc. 

ORDER 

4761  Evidence 

In  considering  a  motion  in  arrest  of  judgment  the  court  does 
not  look  into  the  evidence;  for  such  motion  is  based  upon  the 
record  proper  alone.27 

4762  Costs 

At  common  law  each  party  must  pay  his  own  costs  upon  the 
arrest  of  a  judgment.28  The  plaintiff  is  not  entitled  to  costs, 
because  he  has  no  cause  of  action ;  the  defendant  is  not  allowed 
costs  on  account  of  his  failure  to  avail  himself  of  the  defective 
declaration  by  demurrer.29 

27  Danley  v.  Hibbard,  222  111.  88,  29  Smith  v.  Curry,  supra. 
91   (1906).  " 

28  Smith  v.  Curry,  16  111.  147,  149 
(1854). 
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ISSUANCE 

4763  Appeal  pending 

The  issuing  of  an  execution  pending  an  appeal  is  merely  an 
irregularity  of  which  the  judgment  debtor  must  promptly  take 
advantage  by  motion  in  the  court  from  which  the  writ  end- 
nates.1 

4764  During  term 

In  Michigan,  a  party  recovering  judgment  may  proceed  imme- 
diately to  tax  his  costs,  and  may  have  execution  issued  after  a 
lapse  of  twenty-four  hours  from  the  signing  of  the  judgment, 
or  rather  the  journal  entry  of  such  a  judgment.2  A  party  is  not 
obliged  to  wait  for  his  execution  until  the  following  term  when  a 
judgment  is  rendered  in  his  favor  at  or  near  the  close  of  a  term 
of  court  and  there  is  no  time  during  the  same  term  to  move  for 
a  new  trial,  or  in  arrest  of  judgment,  and  no  such  motion  is 
made.3 

4765  Payment 

The  power  of  an  execution  ceases  upon  the  payment  of  the 
judgment.4 

PROPERTY  SUBJECT 

4766  Choses  in  action 

A  chose  in  action,  other  than  evidence  of  a  debt  which  circu- 
lates as  money,  is  not  subject  to  levy  and  sale  under  execu- 
tion.5 

4767  Equity  of  redemption 

A  judgment  debtor's  right  of  redemption  which  may  be  exer- 
cised at  any  time  within  twelve  months  is  not  subject  to  levy 
and  sale  under  execution.6  But  a  creditor  who  recovers  judg- 
ment after  a  foreclosure  sale  has  a  right,  by  virtue  of  Illinois 

i  Shirk  v.   Metropolis  &  New  Co-  *  Eisen  v.  Zimmer,  254  111.  43,  47 

himbia  Gravel  Road  Co.,  110  111.  661,  (1912). 

665,  666  (1884);  Oakes  v.  Williams,  5  Commerce  Vault  Co.  v.  Barrett, 

107  111.  154,  158  (1883).  222  111.  169,  176  (1906). 

2  Norvell  v.  McHenry,  1  Mich.  6  Merry  v.  Bostwick,  13  111.  398, 
227,  232  (1849).  412    (1851);   Watson  v.  Reissig,   24 

3  People  v.  Bay  Circuit  Clerk,  14  111.  281,  285  (1860). 
Mich.  169  (1866). 


EXECUTION  2833 

statute  to  redeem  at  any  time  within  twelve  and  fifteen  months 
after  the  date  of  sale  and  to  have  the  property  re-sold  to  satisfy 
his  demand.7 

4768  Partner's  interest 

The  interest  of  a  partner  in  a  firm  is  subject  to  levy  and  sale 
under  an  execution.8 

PARTIES 

4769  Corporations  dissolved,  banking 

Upon  a  judgment  of  a  dissolved  banking  corporation,  an 
execution  may  issue  at  any  time  within  the  period  a  debt  is 
barred  by  the  general  statute  of  limitations,  section  10  of  the 
General  Incorporation  act  limiting  the  powers  of  dissolved  cor- 
porations for  two  years  after  their  dissolution  is  applicable 
only  to  corporations  which  are  organized  under  said  act.9 

4770  Legal  representatives  and  heirs 

After  the  expiration  of  twelve  months  from  a  judgment 
debtor's  death,  and  three  month's  notice  to  the  legal  represen- 
tatives or  heirs  of  the  existence  of  the  judgment,  an  execu- 
tion may  issue  against  the  real  estate  of  the  deceased  judg- 
ment debtor  at  any  time  within  seven  years  of  the  rendition 
or  revival  of  the  judgment,  where  an  execution  could  have 
been  issued  so  as  to  become  a  lien  if  the  judgment  debtor  had 
been  living.10 

4771  Stockholders 

Under  Florida  practice,  an  execution  may  issue  against  the 
individual  stockholders  of  a  corporation  to  enforce  payment 
of  a  judgment  against  it,  if  it  is  made  to  appear,  by  proceed- 
ings in  the  court  where  the  judgment  was  recovered,  that  an 
execution  issued  against  the  corporation  was  returned  no  prop- 
erty found  and  that  the  stockholders  have  failed  to  pay  their 
subscriptions.11     For  the  purpose  of  obtaining  the  issuance  of 

t  Commerce  Vault  Co.  v.  Barrett,  "  Kinkade  v.  Gibson,  209  111.  246, 

222  111.  175.  250,  251   (1904). 

s  Chandler  v.  Lincoln,   52   111.   74,  "  Stemple  v.  Bruin,  57  Fla.   173, 

77  (1869).  374  (1909)  ;  Sec.  2677,  General  Stat- 

9  Commercial  Loan  &  Trust  Co.  v.  utes,  1906. 
Mailers,  242  111.  50  (1909). 
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an  execution  against  the  individual  stockholders  of  a  cor- 
poration, a  petition  or  application  must  be  filed  praying  for 
appropriate  relief. 

4772  Stockholders,  application 

(Caption) 

To  the  honorable ,  judge : 

Now  comes   ,  plaintiff  in  the  above  entitled 

cause,  by  his  attorney,  ,  and  shows  unto  your 

honor  that  on  the day  of ,  19 .  . ,  at 

in  the court  in  and  for county,  state  of 

Florida,   before   your  honor   as  judge,   a   jury   having  been 

waived,  by  consent  of  counsel,  plaintiff obtained 

a  judgment  against  the  defendant  herein  for  the  sum  of 
dollars  and  costs. 

Petitioner  further  shows  unto  your  honor  that  the 

company  is  a  corporation  organized  under  the  laws  of  the 
state  of  Florida,  and  that  execution  was  issued  against  said 
corporation  and  placed  in  the  hands  of  the  sheriff,  to  be 
returned  nulla  bona,  the  sheriff  being  unable  to  find  anything 
belonging  to  said  corporation  upon  which  to  levy. 

Your  petitioner  further  shows  that  the  company 

is  incorporated  with  a  capital  of dollars ;  that  the 

latter 's  patent,  under  paragraph  3  of  the  charter,  is  in  the 
words  as  follows,  "The  amount  of  the  capital  stock  of  this 

corporation  shall  be dollars  which  should  be  divided 

into shares  of  the  value  of dollars  each : 

which  shall  be  paid  in  cash,  except  that  half  of  the  capital 
stock  or  less  may  be  paid  in  property,  labor  or  service  at  a 
just  valuation  to  be  fixed  by  the  directors  at  a  meeting  called 
for  that  purpose."  A  certified  copy  of  the  letters  patent  and 
of  the  articles  of  incorporation  being  hereto  attached,  marked 
exhibit  "A,"  and  prayed  to  be  taken  as  a  part  of  this  peti- 
tion. 

Your  petitioner  further  shows  that  on  the   day  of 

as  treasurer  of  the    company,  made  an 

affidavit  and  filed  the  same  with  the  clerk  of  the   

court  for  county  of  Florida  stating  that  ....   per 

cent  of  the  capital  stock  has  been  subscribed  for  and  paid  in ; 
a  copy  of  said  affidavit  being  hereto  attached  and  marked 
exhibit  "B,"  and  is  prayed  to  be  taken  as  part  hereof. 

Your  petitioner  further  shows  that  in  company  with  the 

sheriff  of    county,  Florida,  he   demanded  through 

his  attorney,  of ,  the  secretary  and  treasurer  of  the 

said  corporation,  the  books,  records  and  papers  thereof,  and 
from  an  examination  of  said  records,  as  well  as  the  statements 
of  the  secretary  and  treasurer,  it  was  found  that  none  of  the 
stockholders  had  paid  into  the  treasury  of  the  company  any 
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money  whatever,  but  that  they  had  in  some  way  unknown  to 
the  petitioner  valued  a  certain  patent  which  was  owned  solely 

by   at  a  sum  sufficient  to  cover  the  amount  of 

the  stock  subscribed  by  all  of  the  incorporators  and  stock- 
holders of  said  company. 

Petitioner  further  shows  that  the  stockholders  and  incor- 
porators of  said  company  are  as  follows,  and  that  they  sub- 
scribed the  number  of  shares  in  said  company  as  hereinafter 
set  forth,  to  wit :  A.,  ....  shares,  etc.,  etc. ;  and  that  each  and 
all  of  said  stockholders,  under  the  letters  patent  granted  by 
the  governor  of  the  state  incorporating  said  company,  as  well 
as  under  the  general  statutes  of  Florida,  are  individually  liable 
for  plaintiff's  judgment  for  the  reason  that  each  of  said  stock- 
holders is  liable  for  the  payment  into  the  treasury  of  said 

company  of dollars,  whereas  the  aggregate  amount 

due  petitioner  under  the  judgment  obtained  as  aforesaid,  for 
principal,  interest  and  cost  does  not  exceed dollars. 

Wherefore,  your  petitioner  prays  that  your  honor  will  make 

an  order  authorizing  and  directing  the  clerk  of  the 

court   of    county,    Florida,    to   issue    an   execution 

against  each  of  the  above  named  stockholders  to  satisfy  the 
judgment  obtained  as  aforesaid. 

By ,  attorney. 


PRACTICE 

4773  Directions 

The  failure  of  a  judgment  creditor  to  give  instructions  to 
the  sheriff  about  executing  an  execution  is  not  sufficient  to  ren- 
der the  writ  dormant  or  ineffective  to  preserve  the  lien  of  the 
judgment;  because,  under  such  circumstances,  it  is  the  duty 
of  the  officer  to  proceed  with  due  diligence  to  execute  the 
writ.12 

4774  Immediate  execution,  affidavit  (111.) 

(Caption) 

,  being  duly  sworn,  deposes  and  says  that  he 

is  acquainted  with  the  pecuniary  circumstances  of  the  said 

and  that  he  verily  believes  that  the  benefit  of 

his  said  judgment  will  be  lost  unless   execution  shall   issue 
forthwith. 


Subscribed,  etc. 

12  Gouwens   v.    Gouwens,    237   HI. 
506,  514  (1909). 
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Order 

13  And  on  motion  of  the  said  plaintiff  founded  upon  affidavit 
filed,  and  the  court  being  satisfied  that  there  would  be  danger 
of  the  said  plaintiff  loosing  the  benefit  of  his  said  judgment 
herein  by  delay  in  the  issue  of  execution  until  the  adjourn- 
ment of  the  present  term  of  this  court,  it  is  ordered  that  execu- 
tion issue  herein  instant er. 

4775  Praecipe  (D.  C.) 

(Caption) 

The  clerk  of  said  court  will  issue  a  cieri  facias  in  above 
cause  against  (Give  general  description  of  prop- 
erty) and  appurtenances  thereon. 

Attorney  for  plaintiff. 
REQUISITES 

4776  Style 

An  execution  is  process  within  the  meaning  of  the  constitu- 
tion of  Illinois  and  must  run  in  the  name  of  the  people;  if  the 
execution  is  defective  in  this  particular,  it  is  absolutely  void 
and  is  not  amendable  after  the  time  for  amendment  has  expired, 
and  is  subject  to  attack  in  a  collateral  proceeding.14  A  special 
execution  is  within  the  operation  of  the  foregoing  rule.15 

4777  Conformity  to  judgment 

An  execution  must  conform  to  and  follow  the  judgment.16 

4778  Defendants 

All  the  defendants  must  be  named  in  the  execution  notwith- 
standing the  inability  to  levy  against  the  property  of  any  of 
them  on  account  of  death,  bankruptcy  or  other  cause.17  But 
an  irregularity  of  this  kind  renders  the  execution  merely 
voidable.18 


13  Precede  this  by  judgment  order.  (1909);    Hobson    v.    McCambridge, 

i4Sidwell   v.   Schumacher,   99   111.  130  111.367,376  (1889);  Kinkade  v. 

426  (1881).  Gibson,  209  111.  246,  248  (1904). 

is  Sidwell   v.   Schumacher,   99   111.  17  Merrifield    v.    Western    Cottage 

432.  Piano  &  Organ  Co.,  238  111.  532. 

i6  Merrifield    v.    Western    Cottage  is  Merrifield   v.    Western    Cottage 

Piano  &  Organ  Co.,  238  111.  526,  531  Piano  &  Organ  Co.,  238  111.  533. 
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4779  Seal 

In  Illinois,  an  execution  without  seal  is  absolutely  void,  and 
is  not  amendable  after  the  expiration  of  the  term  of  a  court 
which  rendered  the  judgment  upon  which  the  execution  is 
based.19  But  in  Michigan,  the  lack  of  a  seal  does  not  render 
an  execution  void,  and  such  a  seal  may  be  supplied  by  an  amend- 
ment in  order  to  obviate  an  objection  in  a  collateral  pro- 
ceeding.20 


FORMS 


4780  District  of  Columbia 


(Caption) 

The  president  of  the  United  States  to  the  marshal  of  said 
district,  greeting: 

You  are  hereby  commanded,  that  of  the  goods  and  chattels, 

lands  and  tenements  of  the  defendant,    ,  you 

cause  to  be  made  $ ,  which  the  plaintiff,  on  the 

day  of ,  19. . ,  by  the  judgment  of  said  court,  in  the 

above  entitled  cause,  recovered  against  said  defendant .  . . ,  for 

money  found  payable  to  said  plaintiff,  and  $ for  costs 

and  charges,  about  said  suit  expended,  as  appears  of  record; 
and  return  this  writ  into  the  clerk's  office  of  said  court  on  or 
before  the  sixtieth  day  from  the  date  hereof,  so  indorsed  as  to 
show  when  and  how  you  have  executed  the  same. 

"Witness,  etc. 

4781  Florida 

State  of  Florida,  to  all  and  singular  the  sheriffs  of  said 
state,  greeting: 

We   command  you,   that  of  the   goods,   chattels,  land  and 

tenements  of you  cause  to  be  made  the  sum  of 

dollars,  which   lately,  on  the    

day  of ,  19 .  . ,  recovered  in  our  circuit  court  for  the 

county  of ,  in  the judicial  circuit,  as  well 

for    damages,   which    ha....    sustained  by 

the  occasion  of  the  non-performance  of  certain  promises  and 

assumptions  by  the  said to  the  said , 

lately  made  as  the  sum  of dollars,  which  to  the  said 

was  in  the  same  court  adjudged  for costs 

by in  that  behalf  expended,  together  with  law- 
ful interest  on  said  damages  from  the  rendition  of  said  judg- 
ment till  paid,  and  the  cost  of  this  writ  and  of  your  proceed- 

i9  Si  dwell  v.   Schumacher,   99  111.  20  Arnold  v.   Nye,  23   Mich.   286, 

435;  Weaver  v.  Peasley  &  Co.,  163       293  (1871). 
111.  251,  254  (1896). 
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ings  hereon;  and  that  you  have  the  said  sums  of  money  before 

the  judge  of  our  said  court,  at   ,  when  satisfied,  to 

render  the  said   the  sums  aforesaid ;  and  have 

then  and  there  this  writ. 

Witness ,  clerk  of  our  said  court,  at 

aforesaid  this day  of ,  19.  .,  and  of  the  inde- 
pendence of  the  United  States,  the   year. 
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4782  Illinois,  against  body- 
State  of  Illinois,  ]sg 
county.} 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of 

county,  greeting: 

"We  command  you  that  you  take   ,  defendant, 

if  he  may  be  found  in  your  county,  and  safely  keep,  as  by 

law  required  and  herein  commanded,  so  that  you  have 

body  to  satisfy ,  plaintiff,  in  the  sum  of 

dollars  and   cents,  .which  the  said  plaintiff,  lately  in 

the  circuit  court  of county,  at  a  term  thereof  begun 

and  held  at ,  in  said county,  on  the  third 

Monday  of   recovered  against  the  said  defendant, 

and  which,  by  the  said  court,  was  adjudged  to  the  said  plain- 
tiff for  damages  in  a  plea  of  trespass  on  the  case 

And  also  the  further  sum  of dollars 

and cents  which  was  adjudged  to  the  said  plaintiff  for 

costs  and  charges  in  that  behalf  expended,  whereof 

the  said  defendant  convicted,  as  appears  to  us 

of  record.     You  are  so  to  take  and  keep  said   , 

defendant,  as  by  law  required,  until  said  sums  and  all  legal 
costs  and  expenses  in  said  cause  be  paid  and  satisfied,  or 
until  he  is  discharged  by  due  course  or  process  of  law. 

And  do  you  have  the  moneys  which  may  be  paid  on  this 
writ,  ready  to  render  said  plaintiff.  .,  and  make  a  return  of  said 
writ,  with  an  endorsement  thereon  in  what  manner  you  shall 
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have  executed  the  same,  in  ninety  days  from  the  date  hereof, 
as  by  law  required. 

"Witness,  etc. 

(Seal) 

4783  Illinois,  general 

State  of  Illinois,  }ss 
county.  \ 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting: 

We  command  you,  that  of  the  lands  and  tenements,  goods 

and  chattels  of ,  defendant,  in  your  county,  you 

cause  to  be  made  the  sum  of dollars  and   

cents,  which ,  plaintiff.  .,  lately  in  the  circuit  court 

of    county,   at  a  term  thereof  begun  and  held  at 

,  in  said   county,  on  the    Monday 

of ,  19.  .,  recovered  against  the  said  defendant.  .  .,  and 

which,  by  the  said  court,  was  adjudged  to  the  said  plaintiff 

for damages.     And  also  the  further  sum  of 

dollars  and   cents,  which  was  adjudged  to  the  said 

plaintiff  for costs  and  charges  in  that  behalf  expended, 

wherefore  the  said  defendant   convicted,  as  appears 

to  us  of  record. 

And  have  you  these  moneys  ready  to  render  to  the  said 

plaintiff  for damages  and  costs  aforesaid,  and  make 

due  return  of  this  writ,  with  an  endorsement  hereon  in  what 
manner  you  shall  have  executed  the  same,  in  ninety  days 
from  the  date  hereof. 

Witness,  etc. 

(Seal) 

4784  Illinois,  special 

State  of  Illinois,  |ss 
county.  $ 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of  said 
county,  greeting: 

We  command  you,  that  of  the  lands  and  tenements,  goods 
and  chattels,  to  wit,  all  the  right,  title  and  interest  in  and  to 

,  defendant . . ,  in  your  county,  you  cause  to  be 

made  the  sum  of  dollars  and  cents,  which 

,  plaintiff.  . ,  lately  in  the  circuit  court  of 

county,  at  a  term  thereof  begun  and  held  at in  said 

county,    on  the    Monday   of 

recovered  against  the  said  defendant.  .,  and  which,  by  the  said 

court,  was  adjudged  to  the  said  plaintiff  for    , 

and  the  further  sum  of   dollars  and   cents, 

which  was  adjudged  to  the  said  plaintiff  for   costs 
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and  charges  in  that  behalf  expended,  whereof  the  said  defend- 
ant   convicted,  as  appears  to  us  of  record. 

And  have  you  these  moneys  ready  to  render  to  the  said 

plaintiff  for and  costs  aforesaid,  and  make  a  return 

of  said  writ,  with  an  indorsement  thereon  in  what  manner 
you  shall  have  executed  the  same,  in  ninety  days  from  the 
date  hereof. 

Witness,  etc. 

(Seal) 

4785  Illinois,  transcripted  judgment 

State  of  Illinois,  |ss 
county.] 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of 

county,  greeting: 

We  command  you,  that  of  the  lands  and  tenements,  goods 

and  chattels  of ,  defendant,  in  your  county,  you 

cause  to  be  made  the  sum  of  dollars  and  

cents,  which  ,  plaintiff,  on  the day  of 

,  19. .,  recovered  before ,  then  a  justice 

of  the  peace  of  said  county,  in  a  certain  plea  against  the  said 

as  appears  by  the  judgment  transcript  filed  for 

record  the day  of ,  19. .,  and  duly  recorded 

in  book ,  page ,  of  transcript.  And  also  the  fur- 
ther sum  of   dollars  and   cents,  which  were 

adj-udged  to  the  said  plaintiff  for   costs  and 

charges  in  that  behalf  expended,  whereof  the  said  defendant 
was  convicted,  as  appears  to  us  of  record. 

And  also  the  further  sum  of  dollars  and 

cents,  costs  of  increase.  And  have  you  these  moneys  ready 
to  render  to  the  said  plaintiff.  .  for  damages  and  costs  afore- 
said, and  make  return  to  this  writ,  with  an  indorsement 
thereon  in  what  manner  you  shall  have  executed  the  same, 
in  ninety  days  from  the  date  hereof. 

Witness,  eta. 

(Seal) 
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A  debtor's  schedule  must  be  filed  within  ten  days  hereof 

in  order  to  claim  exemption. 

Dated,  etc. 

,  Sheriff. 

,    Deputy. 

Copy  hill  of  costs 

Circuit  court  of county. 

Of  the term,  19. .,  v 

Clerk's  cost, ,  paid  by ,  attorney 

Sheriff's  fees, ,  paid  by ,  attorney 

Justice's  fees,   ,  constable's  fees,   

"Witness '  fees,  

I,  ,  clerk  of  the  circuit  court  of 

county,  state  of  Illinois,  do  hereby  certify  that  the  above  is  a 

true  copy  of  ,  costs  from  my  fee  book,  in  the 

above  entitled  cause. 

,   Clerk. 

4786  Michigan 

State  of  Michigan,  fgg 

county. j 

The  circuit  court  of  the  county  of 

In  the  name  of  the  people  of  the  state  of  Michigan,  to  the 
sheriff  of  the  county  of   ,  greeting : 

You   are   commanded   that   of   the  goods   and   chattels   of 

defendant. .,  in  your  county,  you  cause  to  be  made  the  sum  of 

dollars,  which   

plaintiff. .,  on  the    day  of   ,  19. .,  in  the 

circuit  court  for  said  county  of recovered  against 

the  said  defendant. .  for  the  damages  which  the  said  plaintiff. . 
had  sustained  on  occasion  of 21    

and,  also,  the  sum  of dollars,  which  were  awarded 

to  the  said  plaintiff. .  for  the  costs  and  charges  by 

about   suit  in  that  behalf  expended,  whereof 

the  said  defendant. .  stand. .  convicted,  as  appears  of  record; 
and  if  sufficient  goods  and  chattels  of  the  said  defendant., 
cannot  be  found  within  your  county,  that  then  you  cause  the 
damages  and  costs  aforesaid,  to  be  made  of  the  real  estate  of 
the  said  defendant. .  within  your  county;  and  have  you  that 

money  before  the  said  circuit  court  for  the  county  of  

,  at  the  court  room,  in  the of 

21  Here  insert  "the  non-perform-  the  action  was  assumpsit;  and  simi- 

ance  of  certain  promises  and  under-  lar  appropriate  statements,  if  the  ac- 

takings,  then  lately  made  by  the  said  tions  were  debt,  case,  replevin,  etc. 
defendant  to  the  said  plaintiff,"  if 
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in  said  county,  on  the day  of ,  19. .,  then  and 

there  to  render  to  the  said  plaintiff.  .  for damages 

and  costs  aforesaid;  and  have  you  then  and  there  this  writ. 

Witness,  the  honorable   ,  circuit  judge,  at  the 

of iu  the  said  county  of 

on  the  ...'.'. .  day  of ,  in  the  year  of  our  Lord  nineteen 

hundred  and  


Clerk. 


Attorney. .  for  plaintiff. .. 


State  of  Michigan,  \ 

county,  j  ss- 

I  hereby  certify  that  I  received  the  within  writ  of  execu- 
tion, on  the   day  of   ,  19..,  at   ..    o'clock  in 

the  noon. 


Sheriff  of  the  county  of 
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EXECUTION 

Bill  of  costs 


2843 


State  of  Michigan, 
In  the court 


Attorney  fees,  viz : 

For  proceedings  before  notice  of  trial,.  . . . 

For  all  subsequent  proceedings  before  trial, 

For  trial  of  issues  of  law, 

For  trial  of  issues  of  fact, 

For  trial  of  issues  of  fact  and  law, 

For  judgment  taken  by  default — on  cog- 
novit,     

For  fee  on  certiorari^ — on of  the 

judgment  below,   

For  fee  awarded  by  the  court  on  certiorari, 

judgment  below  reversed  in  part, 

For  fee   awarded  by  the   court  on   hearing 

on  appeal   


For  term   fees    (case   on   calendar,    but   not 
reached,  or  postponed),  viz: 

term,    1 

term,    1 

term,    1 


Disbursements,  viz: 

County   fee,    

Jury  fee,   

Entry   fee,    

Judgment  fee,    

Stenographer's   feet,    

Clerk's  fee,    

Sheriff's  fees,  mileage,  etc, 


Circuit  court  commissioner's  fees,    

Cost  of  taking  depositions, 

Cost   of   certified   copies   and   exemplifica- 
tions,     

Issue  roll  folios,  at  10  cents  per  folio,   .  .  . 

Affidavit  to  bill  of  costs,   

Taxation  of  costs,    

"Witness  fees,   viz : • 


Name 


Residence 


Days 
Attendance 


Miles  travel 


Total, 


Cts. 


Cts. 
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State  of  Michigan,  Jss 

County  of    J 

t  being  duly  sworn,  says  that  the  items  of  costs 

charged  in  the  foregoing  bill  of  costs,  as  disbursements,  have 
actually  been  paid,  or  the  liability  therefor  incurred,  and  were 
necessary  and  are  reasonable  in  amount;  that  the  witness... 

therein  named in  good  faith  made  to  attend  and 

deemed  material  and  necessary,  in  the  within  entitled  cause,  and 

respectively  resided  at  the  place. . .  named,  traveled  the 

number  of  miles,  and  actually  attended  the  number  of  days 

specified  in  said  bill ;  that the in  said 

cause in  attendance  upon  said  court  for  the  time  charged 

in  said  bill  for  the  purpose  of  being  sworn  as  . . .  witness . . . 
and  not  to  assist  in  the  management  of  said  cause,  and  reside . . 
at  the  place . . .  named  and  traveled  the  number  of  miles  spe- 
cified in  said  bill  of  costs  for  the  purpose  of  giving  evidence; 
and  that  the  copies  and  exemplifications  charged  for  in  said 
bill  were  actually  and  necessarily  used,  or  necessarily  and  in 
good  faith  obtained  for  use. 


Sworn  to  and  subscribed  before  me,  this  day  of 

19... 


To ,  attorney. .  for 

Take  notice,  that  the  foregoing  is  a  true  copy  of  the 

bill  of  costs  in  the  within  entitled  cause,  proposed  to  be  taxed, 
and  of  the  affidavit  of  disbursements,  required  by  law,  to  be 
read  in  support  thereof;  and  that  application  will  be  made  to 
the  clerk  of  the  said  court  to  tax  the  same,  at  his  office,  on 
the day  of ,  19 . . ,  at o  'clock,  . .  M. 

Dated  this day  of  ,  19 . . . 


Attorney. .  for  the 

State  of  Michigan,  } 

County  of    \ 

,  being  duly  sworn,   says  that  on  the    

day  of   ,  19..,  at o'clock   ..   M.,  he  served  a 

copy  of  the  above  bill  of  costs,  affidavit  and  notice  of  applica- 
tion for  taxation,  upon   ,  attorney.,   for  the 

,  by 


Sworn  to  and  subscribed  before  me,  this  day  of 

,19... 


consent  to  the  taxation  of  the  within  bill  of  costs  at 

the  sum  of dollars  and  cents,  on  condition, 

however,  that 

Dated  this day  of ,  19 . . 

Attornev .  .  for 
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4787  Mississippi,  general 

State  of  Mississippi,         ") 

county,  [■  Case  No 

district.J 

To  the  sheriff  of county,  in  said  state. 

You  are  hereby  commanded  that  of  the  real  and  personal 

estate  of  you  cause  to  be  made  the  sum  of 

dollars,  adjudged  to   by  the  circuit 

court  of  the  county  of  , district,  in  the  state 

aforesaid,  at  the term,  19. .,  thereof,  on  the 

day  of ,  19 . .  ;  also  interest  at per  centum  on 

said  sum  until  you  shall  make  said  money,  and  costs  to  amount 

of dollars,  as  taxed,  and  costs  to  accrue  under 

this  execution,  to  be  taxed  by  you;  and  have  said  moneys  be- 
fore said  circuit  court,  on  the Monday  of   , 

19 .  .  ;  and  have  there  then  this  writ. 

Given  under  my  hand  and  official  seal,  and  issued  this  the 
day  of J  9 .  . . 


Clerk  of  said  circuit  court. 
By D.  C.22 
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22  Attach  itemized  bill  of  costs. 
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4788  Mississippi,  venditioni  exponas 

State  of  Mississippi, county, 

District. 

Case  No 

To  the  sheriff  of county,  in  said  state : 

Whereas,  on  the day  of .,  19. .,  an  execution 

was  issued  by  the  undersigned,  clerk  of  the  circuit  court  of 
the  county  of ,  district,  in  the  state  afore- 
said, directed  to  against in 

favor  0f for  the  sum  of dollars,  with 

per  centum  interest  on  said  sum  from  the day 

0f*  19 .  . ,  and  costs  of  suit ;  and  whereas,  it  ap- 

pears from  the  return  on  said  writ  that  the  following  described 
property,  taken  under  said  execution,  remains  in  the  hands 

0f    unsold,   to   wit : 

You  are  therefore  hereby  commanded  to  expose  said  prop- 
erty to  sale  as  by  law  directed,  for  the  payment  of  said 

dollars,  and  interest  thereon  as  aforesaid,  and   

dollars,  costs,  as  taxed,  and  costs  to  accrue  under  this  writ, 
to  be  taxed  by  you.  ...  ., 

And  have   said  moneys  before   said  circuit  court,  on  the 
Monday  of ,  19. .  ;  and  have  there  then  this 

writ.  . 

Given  under  my  hand  and  official  seal,  and  issued  this  the 

day  of ,19... 

Clerk  of  said  circuit  court. 
By ,D.  C. 
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4789  Virginia,  scire  facias  against  administrator 

Commonwealth  of  Virginia,  to  the  sheriff  of  the  city  of 
,  greeting : 

Whereas,  at  a  circuit  court  of  the  city  of  , 

held  on  the    day  of ,  19 . . ,  before  our 

said  court,   recovered  against   

the  sum  of  dollars  and  cents,  for  debt, 
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with  interest  thereon,  to  be  computed  after  the  rate  of  six 

per  centum  per  annum,  from  the    day  of   , 

19 . .,  till  payment,  and   dollars  and   cents 

for  his  costs  by  him  about  his  suit  in  that  behalf  expended; 

whereof  the  said is  convict,  as  appears  to  us  of 

record; 

And  whereas,  since  the  rendering  of  the  said  judgment  the 

said   has  departed  this  life,  and  that   .,.. 

has  duly  qualified  as  his  And  now  on  be- 
half of  the  said as  aforesaid,  we  are  informed, 

that  although  judgment  in  form  as  aforesaid  be  given,  execu- 
tion thereof  still  remains  to  be  made. 

Therefore,  we  command  you  that  you  make  known  to  the 

said that  he  be  at  the  clerk's  office  of  our  said 

circuit  court  at  the  court  house  thereof,  at  rules  to  be  held 

on  the Monday  in next  to  show,  if  anything 

for  himself  he  has  to  say,  why  the  said as  afore- 
said, execution  of  the  judgment  aforesaid  may  not  have,  if  to 
him  it  seems  expedient.     And  have  then  there  this  writ. 

Witness, ,  clerk  of  our  said  court,  at 

the day  of ,  19 . . ,  and  in  the year 

of  our  foundation. 


QUASHING  EXECUTION 

4790  Motion,  nature 

A  motion  to  quash  an  execution  issued  upon  a  justice's  tran- 
script of  a  default  judgment  is  in  the  nature  of  a  motion  to 
reverse  the  judgment  by  default  when  the  motion  is  based 
upon  insufficient  service.23 

REPLEVIN 

4791  Bond 

24  The  condition  of  the  above  obligation  is  such,  that  where- 
as, a  certain  fee  bill  issued  out  of  the  clerk's  office  of  the 
supreme  court  in  and  for  the  state   of  Illinois,  in  favor  of 

against  the  said    for  the  sum  of 

dollars,  which  said  fee  bill  came  to  the  hands  of  the  said 

,  sheriff  of  said  county  of ,  on  the 

day  of ,  19.  .,  to  be  levied  of  the  goods  and  chattels 

of  the  said if  the  payment  thereof  should 

not  be  made  to  the  said  sheriff,  and  the  said 

having  complained  to  the  said  sheriff  that  the  said  fee  bill 
contains  charges  not  authorized  by  law  to  be  collected  from 

23  Spencer  v.  Rickard.  69  W.  Va.  24  Precede    this   by   obligation   to 

322  (1911).  sheriff. 
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and  of  the  said and  that  they  intend 

to  move  to  quash  said  fee  bill  at  the  next  term  ot  the  said 
supreme  court,  and  thereupon  offered  to  replevy  the  same  by 
giving  bond  and  security  according  to  law,  and  having  tendered 
as  their  security,  who  is  approved  by  said 

sheriff :  . 

Now,  if  the  said shall  pay,  or  cause  to  be  paid 

the  amount  of  said  fee  bill  at  the  next  ensuing  term  of  said 
last  mentioned  supreme  court,  to  be  holden   at  the   city   of 

on   the    day   of  the   month   of    

next,'  to  the  said ,  sheriff,  for  his  use  unless  the 

said  last  mentioned  court  shall  quash  the  said  fee  bill,  to- 
gether with  this  bond,  or  make  other  order  to  the  contrary 
at  the  said  term,  then  this  obligation  to  be  null  and  void; 
otherwise  to  be  and  remain  in  full  force  and  effect. 

(Signatures  and  seals) 

Taken  and  approved,  etc. 

sheriff. 

* county,   Illinois. 

4792  Return 

(Venue) 

Received  this  within  fee  bill  on  this day  of , 

19..,  and  upon  the  receipt  of  the  same  the  defendants  com- 
plained to  the  undersigned  sheriff  that  the  said  fee  bill  con- 
tained items  that  are  not  authorized  by  law,  and  that  the  said 
defendants  have  given  bond  with  security  approved  by  me  to 
pay  said  fee  bill  if  the  same  shall  not  be  quashed,  which  said 
bond  and  said  complaint  is  herewith  returned  with  this  fee 
bill. 

Dated,  etc.25 

(Venue) 

Executed  this  writ  this   day  of ,  19 .  . ,  by 

returning  execution  or  fee  bill  with  bond  from  defendants  and 
make  said  bond  a  part  of  this  return. 

,  Sheriff. 

LEVY 

4793  Certificate 


State  of  Illinois,  ) 


County  of 

I,  ,  sheriff  of 

county,  do  hereby  certify  that,  by  virtue  of  a  certain  writ  of 
to  me  directed,  from 

25  Attach  execution  from  supreme 
or  appellate  court. 
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the court  of in  favor 

and  against dated  the 

day  of  ,  19 . . ,  I  did  on  this day  of 

,  19 . . ,  levy  on  the  right,  title  and  interest  of  said 

defendant.,   in  and  to  the  following  real  estate,  to  wit: 


,  Sheriff. 

,  Deputy. 

4794  Custodian;  appointment 

Sheriff's  Office 


State  of  Illinois,  }sg 

County  of \ 


court  of county. 

term  19 . . . 


To  whom  it  may  concern,  greeting: 

This  is  to  certify,  that  I  have  this day  of , 

19. .,  levied  upon  all  the  right,  title  and  interest  of , 

defendant,  in  and  to  the  goods  and  chattels  in   

known  as  No and  have  appointed  as 

my  custodian. 

,  Sheriff. 

By ,  Deputy. 

4795  Lien,  occupant's  rights 

An  execution  levy  is  subject  to  the  rights  of  the  persons, 
other  than  the  owner,  who  are  in  actual  possession  of  the 
property.26 

FORTHCOMING  BOND  AND  STAY 

4796  Forthcoming  bond  (111.) 

Know  all  men  by  these  presents,  that  we, ,  are 

held  and  firmly  bound  unto ,  sheriff  of  the  county 

of ,  in  the  state  of  Illinois,  and  to  his  executors, 

administrators  and  assigns,  in  the  penal  sum  of 

dollars,  lawful  money  of  the  United  States,  for  the  payment 
of  which  sum  we  hereby  jointly  and  severally  bind  ourselves, 
our  heirs,  executors  and  administrators. 

The  condition  of  this  obligation  is  such,  that  whereas,  a  cer- 

26  Corey  v.  Smalley,  106  Mich.  257, 
260  (1895). 
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tain  writ  of  execution  was  lately  issued  from  the 

court  of  county,  in  favor  of  ,  plain- 
tiff, and  against  the  above  bounden ,  defendant, 

dated   the    day    of    ,   nineteen   hundred    and 

and  directed  to  the  sheriff  of  said  county  to 

execute ;  by  virtue  of  which  said  writ  the  said  sheriff, , 

has  levied  upon  and  taken  as  the  personal  property  of  the 
said  defendant  

And  whereas,  the  said  ,  defendant,  de- 
sirous of  retaining  the  said  property  in posses- 
sion, according  to  the  provisions  of  the  statute : 

Now,  if  the  said ,  defendant,  shall  deliver  the 

said  property,  uninjured,  to  the  said  sheriff  at 

o'clock  in  the  .  . .  .noon,  on  the day  of , 

19 . . ,  at ,  in  the of in  said 

county  of  ,  and  shall  not  in  the  meantime  dis- 
pose of  or  injure  the  said  property,  or  any  part  thereof,  nor 
suffer  or  permit  the  same  to  be  disposed  of  or  injured,  or 
diminished  in  value,  then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

Witness  our  hands  and  seals,  this day  of , 

nineteen  hundred  and 

(Signatures  and  seals) 

(Virginia) 

Know  all  men  by  these  presents,  that  we ,  here- 
by waiving  the  benefit  of  our  homestead  exemptions  as  to  this 
obligations,  and  also  any  claim  or  right  to  discharge  any  lia- 
bility to  the  Commonwealth  arising  under  the  same,  with 
coupons  detached  from  the  bonds  of  this  state,  are  held  and 

firmly  bound  unto   in  the  sum  of   

dollars,  to  the  payment  whereof  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally  firmly  by 
these  presents. 

Witness  our  hands  and  seals  this day  of   

19... 

The  condition  of  the  above  obligation  is  such,  that  whereas 

ha.  .  sued  out  a  writ  of  fieri  facias  against  the 

goods  and  chattels  of  the  above  bound,   ,  upon  a 

judgment  obtained of  the of , 

which  writ,  with  the  legal  costs  attending  the  same,  amounts 

to  the  sum  of  $ ,  and  directed  to    of  the 

of  And  whereas   ,  deputy  for 

•;••_ ,  of  the of ,  by  virtue 

ot  the  said  writ,  hath  taken  the  following  property  belonging 

to  the  said to  satisfy  the  same,  to  wit : 

And  the  said   being  desirous  of  keeping  the 

said  property  m  . possession  until  the  day  of  the  sale 

thereof,  hath  tendered  the  above  bound as  secur- 
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ity  for  the  forthcoming  and  delivery  thereof  on  the  day  and 
at  the  place  of  sale : 

Now,  if  the  above  bound   or  either  of  them,  do 

and  shall  deliver  the  aforesaid  property  to  the  said 

0f  the   of or  one  of  his  deputies,  at  the 

court  house  of  the  said on  the day  of 

term  of  the court  for  the  said then  and 

there  to  be  sold  to  satisfy  the  said  execution  in  favor  of  the 

said    ,  then  the  above  obligation  to  be  void;   or 

else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  the  presence  of 

(Signatures  and  seals) 
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4797  Suspension  bond  (W.  Va.) 

Know  all  men  by  these  presents,  that  we and 

,  surety,  are  bound  unto  the  state  of  West  Vir- 
ginia, in  the  penalty  of  dollars,  for  the  pay- 
ment of  which  we  bind  ourselves,  jointly  and  severally. 

Witness  our  signatures  and  seals,  this  the    day  of 

,  19... 

Whereas,  the  above  bound ,  has  been  granted 

by  the  circuit  court  of   county,  West  Virginia, 

a  stay  of  the  execution  of  the  judgment,  entered  on  the 

day  of ,  19 .  . ,  in  the  case  of v , 

(unlawful  entry  and  detainer),  till  the   day  of 

,  19 .  . ,  to  enable  him,  the  said ,  to  apply 

to  the  supreme  court  of  appeals  of  this  state  for  a  writ  of 
error  therefrom: 

Now,  if  the  said ,  shall  pay  to  said , 

all  such  costs  and  damages  as  may  be  awarded  against  him 
on  the  account  of  the  suspension  of  said  judgment,  in  case 
said  writ  of  error  is  not  granted,  then  the  above  obligation 
to  be  void,  otherwise  of  force. 

(Signatures  and  seals) 

Acknowledged    and    approved,    this    the     day    of 

,19... 

,  Clerk. 

By ,  Deputy. 


2852  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

SALE 

4798  Notice 

Sheriff's  sale 

By   virtue   of    a    certain    writ    of    execution 

issued  from  the   court  of  county, 

Illinois,    in    favor    of    ,    plaintiff,    and    against 

,  defendant,  at  ten  o'clock  A.  M..,  on  the 

day  of    ,   19 . . ,   at   the    main   entrance   on 

street  of  the  county  court  house,  in  the  city  of 

,  I  shall  offer  for  sale,  at  public  vendue,  all  the 

right,  title  and  interest  of  said  defendant,  in  and  to  the  fol- 
lowing described27  tract  or  lot  or  parcels  of  land,  to  wit: 


Dated,  etc 

,  Sheriff. 

By  ,  Deputy. 


The  above  is  postponed  to  the day  of  ....... 

19. .,  at  the  same  hour  and  place. 

Dated  the day  of ,  19. .. 

,  Sheriff. 

By ,  deputy. 


4799  Certificate,  personal  property  (111.) 

By  virtue  of  the  annexed  writ  of  execution, 

No ,  issued  from  the  court  of 

county,    in    favor    of    ,    plaintiff,    and    against 

,    defendant,    I    did,    on    the     day    of 

,  19..,  levy  upon  all  the  right,  title  and  interest  of 

said  defendant  in  and  to  the  following  described  property, 
to  wit: 

By  virtue  of  the  annexed  writ  of  execution  and  the  levy 

aforesaid,   I   did   on   the    day   of    ,   19 . . ,    at 

,  in  the  city  of   ,  in    

county  (the  time  and  place  of  sale  having  been  duly  adver- 
tised according  to  law),  sell  at  public  vendue,  to  the  highest 
and  best  bidder,  at  said  sale,  the  property  levied  upon,  as 
aforesaid,  for  the  sum  of dollars. 

And  after  deducting  my  fees  and  cost,  as  follows: 


27  If  personal  estate,  insert  instead      of and  state  of  Illinois, 

'property    situate    in     the    county      to  wit: 
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Amount  sale, 

Execution, 

Interest, 

Sheriff's  fees, 

Commission, 

Advertising, 

Gas, 

Rent, 

Storage, 

Insurance, 

Clerk, 

Custodian, 

do. 
Labor  claims, 
Other  expenses, 

Balance, 


days, 

days, 
nights, 


ss. 


I  have  paid  the  balance,  $ ,  to  plaintiff's  attorney, 

and  return  the  said  annexed  execution  satisfied  for 

dollars,  and  unsatisfied  as  to  balance. 

,   Sheriff. 

By   ,  Deputy. 

4800  Certificate,  transcripted  judgment 

State  of  Illinois, 

County  of   \ 

I,  ,  sheriff  of  county,  do  hereby 

certify  that  by  virtue  of  certain writ  of  execu- 
tion to  me  directed,   from  the  circuit  court  of   

county,  issued  on  a  transcript  of  a  judgment  recovered  before 

,  a  justice  of  the  peace  of  said  county,  on  the 

day  of    ,   19 .  . ,  and  filed  for  record  in  said 

circuit  court  on  the   day  of   ,  19 .  . ,  in  favor 

of    ,   plaintiff,    against    ,   defendant, 

for  dollars  and  costs,  dated  the day  of 

,  nineteen  hundred  and   ,  I  did  on  this 

day  of ,  nineteen  hundred  and , 

at  ten  o'clock  in  the  forenoon,  at  the  east  main  entrance  on 

street  of  the  county  court  house,  in  the  city  of 

,  in  said  county   (the  time  and  place  aforesaid 

having  been  duly  advertised  according  to  law),  sell  at  public 
vendue  all  the  right,  title  and  interest  of  said  defendant.  . 
in  and  to  the  following  described  tract.,    or  lot.,    of  land, 

to  wit :   to  for  the  sum  of 

dollars,  said  sum  being  the  highest  and  best  bid  offered  for 
said  tract.  .  or  lot.  .  of  land.  At  said  sale  I  first  offered  said 
premises  in  separate  tracts  or  lots,  and  no  bid  having  been 
made  for  any  of  said  tracts  or  lots  separately,  I  then  offered 
any  two  or  more  of  said  tracts  or  lots  less  than  the  whole 
number,  together,  and  no  bid  having  been  made  for  any  two 
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or  more  of  said  tracts  or  less  than  the  whole  number  thereof, 
I  then  offered  said  premises  together,  whereupon  they  were 
sold  by  me  aforesaid. 

And  the  purchaser  will  be  entitled  to  a  deed  for  the  premises 

so  sold  on  the day  of ,  nineteen  hundred  and 

unless  the  same  shall  be  redeemed  as  provided  by 

laW  Sheriff. 


4801  Redemption  certificate,  creditor 

State  of  Illinois,  /  ss 

County   of    \ 

Certificate  of  redemption  by  judgment  creditor  (or  debtor). 

Whereas,  the  following  described  premises,  situate  in  the 

county   of    and   state   of   Illinois,   were    on   the 

day  of ,  19.  .,  exposed  to  sale  at  public  vendue 

by    ,  the  then  sheriff  of  said  county,  under  an 

execution  issued  on  the   day  of   ,  19.  .,  from 

the    court   of   said   county,   upon    a   judgment 

rendered  at  the    term,   19 .  . ,  of  said  court,  in 

favor  of   and  against    ,   at   which 

time   being  the  highest  bidder  therefor,  became 

the  purchaser  of  said  premises,  to  wit :    The 

full  sum  of  purchase  money  was dollars  and 

cents,  and  the  said  received  from 

the  said  then  sheriff  a  certificate  of  such  sale,  stating  the  said 
purchaser  would  be  entitled  to  a  deed  of  said  premises  on 
the day  of ,  19 .  . ,  unless  sooner  redeemed.* 

And  whereas,  twelve  months  have  elapsed  and  not  more 
than  fifteen  since  said  sale,  and  the  said  premises  have  not 

been  redeemed  by  the  said  defendant,  or  heirs, 

administrators,  assigns  or  any  person  interested  therein 
through  or  under  said  defendant .  . ,  or  otherwise 

And  whereas,    recovered  a  judgment  in  the 

court  of  said  county,   against   said  defendant, 

above  named,  and  on  the day  of , 

19 .  . ,  sued  out  an  execution  upon  h .  .  said  judgment,  and 
placed  the  same  in  my  hands,  as  sheriff  of  said  county,  to 
execute,  and  I  have,  as  such  sheriff,  endorsed  on  the  back  of 
such  execution  a  levy  of  the  above  described  premises,  which 
the  said  judgment  creditor  desires  to  redeem ; 

And  whereas, has  this  day,  in  accordance  with 

the  statute  in  such  case  made  and  provided,  paid  to  me,  as 

such  sheriff, dollars  and cents,  the 

same  being  the  amount  for  which  said  premises  were  sold, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum 
from  the  date  of  such  sale  to  this  time,  for  the  use  of  the 
said  purchaser  of  said  premises,   executors,  ad- 
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ministrators  or  assigns,  the  same  being  in  full  for  the  redemp- 
tion of  said  premises  from  said  sale : 

Now,  therefore,  I,   ,  sheriff  of   . . 

county,  do  hereby  certify,  that  said  premises  have  this  day 
been  redeemed  from  said  sale  by  said  judgment  creditor. .  in 
accordance  with  the  provisions  of  the  statute. 

Given  under  my  hand  and  seal  this day  of , 

19... 

,   Sheriff.     (Seal) 

By   ,  Deputy. 

4802  Redemption  certificate,  debtor 

28And  whereas,  twelve  months  have  not  elapsed  since  said 

sale,  and  the  said  defendant .  . , ,  being  desirous  of 

redeeming  said  premises  from  said  sale   ; 

And  whereas,  the  said  defendant. .,   ,  has  this 

day,  in  accordance  with  the  statute  in  such  case  made  and 

provided,  paid  to  me,  as  such  sheriff,   dollars  and 

cents,  the  same  being  the  amount  for  which  said 

premises  were  sold,  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  the  date  of  such  sale  to  this  time, 

for  the  use  of  the  said  purchaser.  .   of  said  premises,   , 

executors,  administrators  or  assigns,  the  same  being  in  full 
for  the  redemption  of  said  premises  from  said  sale ; 

Now,  therefore,  I, ,  sheriff  of county, 

do  hereby  certify,  that  said  premises  have  this  day  been  re- 
deemed from  said  sale  by  said  judgment  debtor  in  accord- 
ance with  the  provisions  of  the  statute. 

Given  under  my  hand  and  seal  this day  of , 

19... 

,   Sheriff. 

By ,  Deputy. 

4803  Sheriff's  deed,  variance 

The  mis-statement  of  the  amount  of  the  judgment  in  a  sher- 
iff's deed  does  not  invalidate  it  when  the  description  sufficiently 
identifies  the  judgment.29 

4804  Sheriff's  deed  (111.) 

Whereas  did,  at  the  term,  nine- 
teen hundred  and   ,  of  the  court  of  

county,  in  the  state  of  Illinois,  recover  a  judgment  against 

for  the  sum  of dollars,  and  costs 

of  suit,  upon  which  judgment  an  execution  was  issued,28  dated 

28  Same  as  in  Section  4801  to  star.  29  pyatt  v.  Eiley,  252   111.   36,  39 

(1911). 
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the day  of ,  nineteen  hundred  and , 

directed  to  the  sheriff  of county,  to  execute,  and  by 

virtue  of  said  execution    ,   then  sheriff  of  said 

county,  levied  upon  the  premises  hereinafter  described,  and 
the  tiine  and  place  of  the  sale  thereof  having  been  duly  adver- 
tised according  to  law,  the  same  were  struck  off  and  sold  to 

on  the   day  of   ,  19 . . ,  h. . 

being  the  highest  and  best  bidder.,  therefor; 

And  the  said  having  duly  assigned  his  cer- 
tificate of  purchase  to : 

Now,   therefore,   know  all  men  by  these  presents,  that  I, 

,  sheriff  of  said  county  of    (and 

successor  of  the  said ,  late  sheriff  as  aforesaid), 

in  consideration  of  the  premises,  do  hereby  convey  to  the 
said  ,  h. .  heirs  and  assigns,  the  following  de- 
scribed lot . .  or  parcel . .  of  land,  to  wit :  

To  have  and  to  hold  the  same,  with  all  the  appurtenances 
thereto  belonging,  to  the  said h. .  heirs  and  as- 
signs forever. 

Witness  my  hand  and  seal,  this  day  of   

in  the  year  of  our  Lord  19. .. 


ss 


Sheriff. 
State  of  Illinois, 
County  of   J' 

I, ,  a  notary  public  in  and  for  said 

county,  do  certify  that ,  sheriff  of  said 

county,  personally  known  to  me  to  be  the  same  person  whose 
name  is  subscribed  to  the  within  deed,  appeared  before  me 
this  day  in  person,  and  acknowledged  that  he  signed,  sealed 
and  delivered  the  said  deed,  as  such  sheriff,  as  his  free  and 
voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal,  this day  of 

,  19... 


Notary   Public. 
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Deed  upon  sale  on  transcript 

Whereas, did  on  the day  of .•••;•> 

nineteen  hundred  and before ,  a  justice 

of  the  peace,  of county,  in  the  state  of  Illinois,  recover 

a  judgment  against for  the  sum  of 

dollars,  and  costs  of  suit,  upon  a  transcript  of  which  judgment, 

filed  for  record  in  the  circuit  court  of  said county, 

on  the day  of ,  19 .  . ,  an  execution  was  issued 

from  said  circuit  court   (Proceed  as  in  preceding  form  after 
star). 

HOMESTEAD  (ILLINOIS) 

4805  Summons  to  commissioners 

(Caption) 

The  people  of  the  state  of  Illinois  to   ,  three 

householders  in  said  county,  greeting: 

Whereas,  at  the   term  19..,  of  the  circuit  court  of 

county,  in  the  state  aforesaid,  the  said  

doing  business  as ,  plaintiff,  recovered  against  the 

said ,  defendant,  a  judgment  for  the  sum  of 

dollars  and  cost  of  suit,  upon  which  judgment  execution  was 

issued  and  delivered  to ,  sheriff  of  said 

county,  and  is  now  held  by  him;  and  whereas,  the  premises 

hereinafter  described  are  the  property  of  the  said , 

defendant,  and  by  her  claimed  as  a  homestead  exempt  from 

execution ;  and  whereas,  in  the  opinion  of  the  said 

the  said  premises  claimed  as  exempt  are  worth  more  than  one 
thousand  dollars: 

Now,  therefore,  you  are  hereby  summoned  and  commanded 

to  appear  at street ,  Illinois,  on 

the day  of ,  19 . . ,  at o  'clock M.,  to 

act  as  commissioners  to  appraise  the  said  premises  known  and 
described  as  follows,  to  wit:  (Set  forth  description  of  land) 
situated  in  the  county  of  and  state  of  Illinois,  com- 
monly known  as  number  street  in  the  city  of 

,  county  of and  state  of  Illinois. 

You  will  then  and  there  proceed  upon  oath  to  appraise  the 
said  premises,  and  if  it  shall  be  your  opinion  that  the  value 
of  the  said  premises  is  more  than  one  thousand  dollars,  and 
that  the  same  may  be  divided  without  injury  to  the  interest 
of  the  parties,  you  will  proceed  to  set  off  so  much  of  said 
premises,  including  the  dwelling  house,  as  in  your  opinion 
shall  be  worth  one  thousand  dollars;  of  which  appraisal  and 
set-off  you  will  make  due  report  in  writing  to  the  undersigned. 
In  case  it  shall  be  your  opinion  that  the  value  of  the  premises 
is  more  than  one  thousand  dollars,  and  that  the  same  cannot 
be  divided  without  injury  to  the  interest  of  the  parties,  you 
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will  then  so  report  and  make  and  sign  an  appraisal  of  the  value 
of  the  said  premises  and  deliver  the  same  to  me. 
Given,  etc.  (sheriff). 

4806  Oath 

(Caption)  .„-.-,  j  •  *•  n 

We  do  solemnly  swear,  that  we  will  fairly  and  impartially 
appraise  the  premises  described  in  the  summons  to  us  directed 

by ,  sheriff  of  said county,  Illinois, 

in  the  above  entitled  cause,  summoning  us  to  act  as  commis- 
sioners to  appraise  said  premises;  and  if  in  our  opinion  the 
premises  are  worth  more  than  one  thousand  dollars  and  can 
be  divided  without  injury  to  the  interests  of  the  parties  own- 
ing the  same,  we  will  set  off  so  much  of  said  premises,  includ- 
ing the  dwelling  house,  as  shall  in  our  opinion  be  worth  one 

thousand  dollars. 

(Three  signatures) 

Subscribed,   etc.    (before  sheriff). 

4807  Report 

(Caption) 

To ,  sheriff,  of county,  Illinois : 

The  undersigned,  three  householders,  of  said  county,  by 
you  summoned  as  commissioners  to  appraise  the  real  estate 
hereinafter  described,  would  respectfully  report  that,  having 
been  duly  sworn  to  the  faithful  discharge  of  their  duties  as 
such  commissioners,  we  went  upon  said  premises  and  appraised 
the  same  as  follows,  to  wit:  (Set  forth  description)  in  the 
city  of ,  county  of and  state  of  Illi- 
nois, to  be  worth dollars  ; 

We  further  report  that,  in  our  opinion,  the  said  premises 
cannot  be  divided  without  injury  to  the  interests  of  the  parties 
owning  the  same. 

Signed  this,  etc. 

(Three  signatures) 

(Venue) 

,    and    ,  being  duly 

sworn,  upon  their  oaths  say  that  the  foregoing  report  by  them 
signed  is  true  and  correct : 

(Three  signatures) 

Subscribed,  etc.  (before  notary  public). 

4808  Notice  of  sale 

To  (defendants), 

street, 

,  Illinois. 

You  are  hereby  notified  that  unless  you  pay  me  as  sheriff 
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of   county,  Illinois,  within  sixty  days  from  the 

date  of  service  of  this  notice,  the  surplus  over  and  above  one 
thousand  dollars,  on  the  amount  of  an  appraisal  duly  made 
by  three  commissioners  summoned  by  me  (a  copy  of  the  report 
of  said  commissioners  being  hereto  annexed),  or  so  much  of 
said  surplus  as  may  be  due  on  a  certain  execution  issued  out 

of  the  circuit  court  of  said   county  in  favor  of 

,   doing   business   as    ,    and   against 

you,  the  said  ,  for  the  sum  of  dollars, 

with  interest  and  costs,  I  shall  proceed  to  advertise  and  sell 
the  premises  described  in  said  report  of  said  appraisal. 
Dated,  etc. 

,  Sheriff. 

Served  the  within  report  of  commissioners  to  appraise  home- 
stead by  delivering  to   ,  daughter  of  the  within 

named ,  a  true  copy  thereof,  with  notice  thereto 

attached  as  provided  by  statute,  this day  of 

19... 

,  Sheriff. 

4809  Sale,  preventing 

A  sale  of  premises  which  have  been  appraised  above  the  value 
of  one  thousand  dollars  cannot  be  prevented  or  affected  by  the 
sheriff's  failure  to  pay  to  the  defendant  in  execution  the  one 
thousand  dollars  or  by  the  latter 's  refusal  to  accept  the  same.30 

4810  Return 

The  property  levied  upon  under  and  by  virtue  of  the  an- 
nexed execution,  being  a  homestead,  I  duly  summoned  three 
householders  as  commissioners,  and  administrated  to  them  the 
oath  to  appraise  said  premises  in  accordance  with  the  statute ; 
and  thereupon,  said  commissioners  appraised  said  premises 
and  made  a  report  that  in  their  opinion  said  premises  were 
worth  more  than  one  thousand  dollars  and  could  not  be  divided 
without  injury  to  the  interests  of  the  parties,  and  made  and 
signed  an  appraisal  of  the  value  thereof,  and  delivered  the 

same  to  me,  and  I  thereupon,  on  the day  of , 

19. .,  served  a  copy  thereof  on ,  the  within  named 

defendant,  together  with  notice  in  accordance  with  the  statute 
in  such  case  made  and  provided,  as  will  fully  appear  by  the 
summons  to  said  commissioners,  the  oath  of  said  commission- 
ers, the  report  of  said  commissioners,  and  my  return  endorsed 
on  said  report,  showing  the  service  of  a  copy  of  said  report 

/• 

30  Livingston  v.  Moore,  252  111. 
447,  451  (1911),  Sees.  11,  12,  c.  52, 
Hurd  's  Stat.,  1909. 
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together  with  notice,  as  provided  by  statute,  all  of  which  are 
attached  hereto  and  made  a  part  of  this  return  to  the  same 
intent  and  purpose  as  if  here  set  out  in  full;  and  sixty  days 

ha  sang  elapsed  since  said ,  19. .,  and  the  amount 

due  on  said  execution  or  the  surplus  over  and  above  one  thou- 
sand dollars  on  the  amount  of  said  appraisal  not  having  been 

paid,  I  did,  on  the  day  of  ,  19..,  at  

o'clock  in  the  forenoon,  at  the main  entrance  on 

street  of  the county  court  house,  in 

the  city  of  ,  county  of  ,  and  state 

of  Illinois  (the  time  and  place  of  sale  thereof  having  been  duly 
advertised  according  to  law),  sell  at  public  vendue,  the  prop- 
erty levied  upon  as  aforesaid,  for  the  sum  of   

dollars,  to ,  he  being  the  highest  and  best  bidder 

therefor. 

At  said  sale  I  first  offered  said  premises  in  separate  tracts 
or  lots,  and  no  bid  having  been  made  for  any  of  said  tracts 
or  lots,  separately,  I  then  offered  any  two  or  more  tracts  or 
lots  less  than  the  whole  number  together,  and  no  bid  having 
been  made  for  any  two  or  more  of  said  tracts  or  lots  less 
than  the  whole  number  thereof,  I  then  offered  said  premises 
together;  whereupon,  they  were  sold  by  me  as  aforesaid. 

After  deducting  my  fees  on  the  annexed  execution  as  fol- 
lows: 


Levy  fees,  etc 

Certificates  of  sale  and  recording 

Advertising    

Appraisal   fees    

Commission     


Total   $. 


I  have  paid  plaintiff's  attorney  the  balance,  viz.:  ....  $.  . .  . 
And  I  return  the  annexed  execution,  satisfied  in  full. 

,  Sheriff. 
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4820  Reversal  and  remandment 

IN  GENERAL 

4811  Law  governing 

The  law  which  is  in  force  at  the  time  that  a  case  is  reversed 
and  remanded,   controls  all  subsequent  proceedings.1 

4812  Mandate,  filing 

A  remanded  cause  is  abandoned  under  Illinois  statute  when 
no  mandate  is  filed  within  two  years  from  the  time  of  making 
the  final  order.2  The  failure  to  file  the  mandate  of  an  appellate 
or  supreme  court  upon  reversal  and  remandment  of  a  judgment, 
has  no  effect  upon  the  judgment  of  the  reviewing  court,  but  the 
effect  under  the  statute,  is  merely  to  discontinue  the  action  in 
the  trial  court  if  a  transcript  of  such  order  is  not  filed  within 
the  required  time.3 

i  Vandalia    Drainage    District    v.  3  Chicago  Theological  Seminary  v. 

Hutchins,  252  111.  259,  261  (1911).  People,  189  111.  439,  454  (1901). 

2  McElroy  v.    Catholic   Press  Co., 
254  111.  290,  292  (1912). 
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4813  Re-docketing1  notice,  necessity 

In  the  absence  of  statute  or  rule  of  court,  the  opposite  party 
is  charged  by  law  with,  notice  of  the  filing  of  the  record  and 
mandate  in  the  lower  court  in  a  cause  which  had  been  re- 
manded by  a  higher  court  for  further  proceedings.4  In  Illi- 
nois, since  1872  and  1877  a  written  notice  stating  what  cause 
is  to  be  re-docketed  and  when  and  where  a  party  will  proceed 
to  have  such  cause  re-instated,  must  be  served  on  adverse  par- 
ties or  their  attorneys  ten  days  before  such  proceeding  is  to  be 
had.5  In  case  the  adverse  party  is  a  nonresident  or  cannot  be 
found,  notice  can  be  given  as  required  in  chancery  cases  or  as 
might  be  directed  by  the  court.6 

No  notice  of  re-docketing  is  necessary  in  the  District  of 
Columbia  because  parties  are  considered  in  court  until  a  case  is 
finally  disposed  of.  Upon  the  reversal  of  a  case  and  its  re- 
mandment  for  a  new  trial,  and  the  filing  of  the  mandate  in  the 
supreme  court,  the  cause  proceeds  under  the  original  number 
in  accordance  with  the  directions  of  the  court  of  appeals  the 
same  as  if  no  appeal  was  ever  taken. 

Upon  the  reversal  and  remandment  of  a  case,  no  notice  or 
re-docketing  is  necesary  in  Mssissippi,  as  by  the  filing  of  the 
mandate  in  the  trial  court,  the  case  stands  as  if  no  judgment 
was  rendered. 

4814  Re-docketing  notice  sufficiency 

A  notice  to  re-docket  a  case  is  sufficient  if  given  ten  days 
before  re-docketing,  regardless  of  the  commencement  of  the 
term  at  which  the  case  is  re-docketed.7 

4815  Re-docketing  notice 

(Caption) 

To 

Attorney  for 

Please  take  notice  that have  this  day  filed  in  the 

above  entitled  court  a  transcript  of  the  order  of  the  supreme 
court  remanding  the  above  entitled  cause  to  the  court  from 

*  Murray  v.  Whittaker,  17  HI.  230  6  Sec.  83,  Practice  act. 

(1855)  ;  Reaugh  v.  McConnel,  36  111.  ^  Smith  v.  Brittenham,  94  111.  624, 

373  (1865).  626,  627  (1880). 

s  Gage  v.  People,  223  111.  410,  413 
(1906). 
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whence  it  came,  where  said  cause  will  be  re-instated  and  fur- 
ther proceedings  had  as  the  law  directs. 
Dated,  etc. 

Yours  respectfully, 


4816  Re-docketing  order  requisites 

An  order  of  re-docketing  must  specifically  recite  that  proper 
notice  of  re-docketing  had  been  given  to  the  parties  interested ; 8 
it  is  not  necessary  that  the  re-instating  order  should  contain  an 
ideo  consideratum  est,  because  such  an  order  is  not  a  judgment 
for  either  party.9 

4817  Re-docketing  order  (111.) 

(Caption) 

This  cause  coming  on  to  be  heard  on  the  motion  of , 

,  the  petitioners  herein,  to  re-instate  the  above 

entitled  cause,  and  it  appearing  to  the  court  that  a  certified 

copy  of  an  order  entered  by  the court  of 

on  the  day  of ,  19. .,  reversing  the  judgment 

heretofore  entered  herein,  and  remanding  said  cause  to  this 
court  with  directions  to  overrule  the  demurrer  of  the  defend- 
ant, was  filed  in  the  office  of  the  clerk  of  this  court  on  the 

day  of ,  19. .,  and  that  due  notice  in  writing 

of  the  filing  of  said  certified  copy  of  said  remanding  order 
was  served  upon  ,  attorneys  for  said  defend- 
ant,     ,   state's   attorney,    on   the    day   of 

,  19 . . ,  and  that  said  attorneys  for  said  defendant 

were  likewise  notified  in  writing  on  the day  of , 

19..,  that  an  application  would  be  made  by  the  petitioners 

herein  at  the  opening  of  court  on  the day  of .  .,. 

19 . . ,  for  the  re-instatement  of  said  cause ; 

It  is  therefore  ordered  that  said  cause  be  and  it  is  hereby 
re-instated  upon  the  docket  of  this  court. 

Dated   


Judge. 
b 

(Caption) 

This  day  comes by  its  attorney  and  it  appear- 
ing to  the  court  that  a  mandate  to  re-docket  this  cause  has 

been  filed  herein  and  that  notice  of  the  motion  of 

to  re-docket  this  cause  has  been  served  upon   *s 

attorney  at  least  ten  days  before  the  filing  herein   of  said 

s  Gage  v.  People,  219  111.  20,  22  »  Gage  v.  People,  219  111.  369,  371 

(1905)  (1906). 
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motion,  on  motion  of  attorney  of it  is  ordered 

that  this  cause  be  and  the  same  is  hereby  placed  upon  the 
several  dockets  of  this  court  pursuant  to  said  mandate. 


JURISDICTION 

4818  Directions,  scope 

Under  the  present  practice  a  reviewing  court  is  not  charged 
with  the  duty  to  give  specific  directions  to  the  inferior  court 
upon  the  reversal  and  remandment  of  an  action,  but  the  giving 
of  specific  directions  for  a  final  disposition  of  a  reversed  case  is 
optional.  "When  a  reviewing  court  gives  specific  directions  in 
a  reversed  case,  the  trial  court  must  carry  them  out.10  When 
the  directions  are  to  proceed  in  accordance,  or  in  conformity 
with  the  express  views  of  the  reviewing  court's  opinion,  or  con- 
sistent with  its  opinion,  or  not  inconsistent  with  its  opinion, 
they  are  binding  upon  the  trial  court,  under  Illinois  practice, 
and  make  it  the  duty  of  the  trial  court  to  examine  the  opinion 
and  to  apply  the  particular  views  on  the  law  therein  announced, 
and  to  render  such  a  judgment  as  is  the  necessary  result  of  the 
application  of  such  views.11  When  there  is  a  general  direc- 
tion to  proceed  in  conformity  with  the  views  expressed  in  the 
opinion  and  the  issues  involved  are  determined  upon  their 
merits  and  the  case  is  remanded  generally,  the  trial  court  can 
do  nothing  but  to  enter  judgment.12  When  no  directions  are 
given,  it  is  the  duty  of  the  trial  court  to  determine  for  itself, 
from  the  nature  of  the  case,  what  further  proceedings  in  har- 
mony with  the  opinion,  would  be  proper.13 

4819  Res  judicata 

The  principles  of  law  announced  by  an  appellate  tribunal 
upon  the  reversal  and  remandment  of  a  case  for  a  new  trial 
control  on  a  re-trial  of  the  case  and  upon  an  appeal  from  a 
judgment  rendered  upon  such  remandment,  if  the  case  pre- 
sented upon  the  second  trial  and  appeal  is  the  same  as  was 
reversed  and  remanded.  But  different  principles  of  law  are 
applicable  as  the  new  case  requires,  if  upon  a  reversal  and  re- 
mandment, a  different  case  is  made  upon  a  second  trial  from 

^IVS  v-  Waite>  243   m-   156,  12  People  v.   Waite,  243   111.   156, 

160  (1909).  161  (1909). 

ii  Chicago  Theological  Seminary  v.  is  People  v.  Waite,  supra. 

People,  189  111.  448,  451. 
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that  made  upon  the  first  trial,  by  the  introduction  of  further 
and  material  testimony ; 14  or  if,  upon  remandment,  the  case 
is  dismissed;  or  if  the  plaintiff  suffers  a  nonsuit  and  a  new 
action  is  brought  upon  the  cause  of  action  in  a  new  forum.15 

A  judgment  of  the  appellate  court  is  not  res  judicata  in  a 
cause  which  is  remanded  by  the  appellate  court  generally.16 
A  supreme  court  order  reversing  a  judgment  and  remanding 
the  case  generally  has  the  effect  only  of  a  final  judgment  upon 
the  facts  within  the  record;  and  does  not  estop  the  parties 
from  introducing  further  evidence  tending  to  prove  or  disprove 
the    issues    joined    after    the    re-instatement    of    the    cause.17 

Objections  which  existed  at  the  time  of  a  confirmation  of  a 
special  assessment,  cannot  be  urged  for  the  first  time  upon  the 
re-docketing  of  a  special  assessment  proceeding  which  has  been 
reversed  and  remanded.18 

4820  Reversal  and  remandment 

The  effect  to  be  given  a  remanding  order  is  different  in 
common  law  actions  from  that  to  be  given  in  proceedings  in 
chancery,  and  is  controlled  by  the  circumstances  of  each  par- 
ticular case.  The'  difference  between  law  and  chancery  actions 
in  this  respect  is  that  an  appellate  court  judgment  of  affirmance 
is  binding,  as  to  the  facts,  upon  the  supreme  court  in  actions 
at  law,  but  not  in  suits  in  chancery.  This  rule  has  no  applica- 
tion, however,  to  a  quo  warranto  proceeding,  that  is  criminal 
in  its  nature,  and  which  is  not  an  ordinary  common  law  action.19 

An  order  of  reversal  and  remandment  based  upon  the  deter- 
mination of  the  only  issues  involved  is  final  although  it  fails 
to  specifically  direct  the  trial  court  to  enter  judgment;  and 
upon  the  re-docketing  of  the  case  the  trial  court  is  authorized 
merely  to  enter  a  final  order  or  judgment  without  a  re-trial.20 

So,  no  re-trial  can  be  had,  but  there  must  be  entered  a  final 
order  or  judgment,  in  a  case  which  is  determined  on  its  merits 
by  an  appellate  tribunal,  and  which  is  reversed  and  remanded 
without  specific  directions  as  to  the  form  of  the  judgment  that 

i4Penn.   Plate  Glass  Co.  v.   Rice  is  Beckett  v.  Chicago,  218  111.  97, 

Co.,  216  111.  567,  572,  573   (1905).  102  (1905). 

is  Jones  v.  Knights  of  Honor,  236  "  Rigdon   v.   More,   242    111.    256, 

111.  113,  116   (1908).  258  (1909).                                     _ 

i6Blakeslee's  Express  &  Van  Co.  20  Chicago   &   Eastern    Illinois  R. 

v  Ford   215  111.  230,  233  (1905).  Co.    v.    People,    219    111.    408,    411 

"People  v.  Cohen,  219  111.   200,  (1906). 
202  (1906). 
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is  to  be  entered  or  with  directions  to  proceed  in  conformity 
with  the  views  expressed  in  the  opinion.21  The  trial  court  has 
no  power  to  permit  the  making  up  of  new  issues  or  to  relitigate 
the  same  questions  on  different  grounds  than  those  which  were 
pressed  on  the  former  hearing.22 

PRACTICE 

4821  Appearance  (Mich.) 

(Caption) 

To  , 

Please  take  notice  that  my  appearance  is  this  day  duly 
entered  as  attorney  for  plaintiff  in  the  above  entitled  cause 
with  the  clerk  of  said  court. 

Dated,  etc. 


Plaintiff's  attorney. 

4822  Amendment,  parties 

An  entire  change  of  plaintiffs  may  take  place  upon  the  re- 
versal and  remandment  of  a  case.23 

4823  Pleading 

No  pleading  should  be  allowed  in  cases  which  are  not  re- 
manded for  trial  and  in  which  the  remanding  order  may  be 
carried  out  without  resorting  to  pleading.24 

4824  New  trial,  scope 

The  reversal  and  remandment  of  a  law  case  for  a  new  trial 
entitles  the  parties  to  a  re-trial  by  jury,  without  being  bound 
by  anything  said  in  the  opinion  with  reference  to  the  facts. 
On  such  a  re-trial,  however,  the  parties  and  the  trial  court  are 
limited  by  the  legal  principles  announced  in  the  opinion  in  so 
far  as  they  are  applicable  to  the  case  made  on  the  second 
trial.25 

4825  New  trial,  condemnation 

In  a  reversal  of  a  condemnation  judgment,  the  defendant 
must,  under  the  original  petition,  claim  compensation  for  the 

21  Wenham  v.  International  Pack-  24  Hill  v.  Harding,  116  111.  92,  99 
ing  Co.,  213  111.  397,  401   (1905).  (1886). 

22  Griesbach  v.  People,  226  111.  65,  25  South  Park  Commissioners  v. 
70  (1907).  Ayer,    245    111.    402,    406     (1910); 

23  Kanawha  Dispatch  v.  Fish,  219  Hartley  v.  Chicago  &  Alton  E.  Co., 
111.  236,  241  (1906).  214  111.  78,  79  (1905). 
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use  of  the  property  during  the  appeal  from  the  time  the  peti- 
tioner took  possession,  measured  by  the  interest  for  that  time 
on  the  value  of  the  property  as  found  by  the  jury;  and  if 
the  defendant  fails  to  claim  such  interest  on  the  second  hearing, 
he  is  barred  from  maintaining  a  separate  action  therefor.20 

4826  New  trial,  drainage  assessment 

A  remanding  order  which  gives  no  direction  as  to  what  shall 
be  done  with  a  drainage  assessment  that  has  been  reversed, 
requires  the  re-instatement  of  the  cause  in  the  county  court 
and  to  proceed  to  a  re-assessment  under  the  statute.27 

4827  New  trial,  jury  waiver 

On  the  remandment  of  a  case,  the  parties  are  not  bound  by  a 
jury  waiver  given  on  the  former  trial.28 

4828  New  trial,  peremptory  instruction 

A  peremptory  instruction  may  be  given  on  a  second  or  third 
trial  of  a  case,  although  the  remanding  order  expressly  directs 
the  trial  court  to  submit  the  issues  to  another  jury.29 

4829  New  trial;  verdict,  basis 

A  judgment  in  a  remanded  case  may  be  based  upon  the  origi- 
nal verdict  where  the  judgment  is  reversed  and  remanded  for 
error  which  took  place  after  the  rendition  of  the  verdict.30 

2G  Moll   v.   Sanitary   District,    228  28  Bigdon   v.   More,   242   111.    256, 

111.  G33  (1907).  258  (1909). 

27  Morgan  Creek  Drainage  District  29  People    v.   Alton,    221    111.    275, 

v.  Hawley,  255   111.  34,  39    (1912);  276   (1906). 

Sees.  60,  61,  Drainage  act.  s°  Hill  v.  Harding,  supra. 
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5149  Appeal  improper 

5150  Appeal  improvident 

5151  Assignment  of  errors 

5152  Jurisdiction 

5153  Plaintiff  in  error 

5154  Statute  of  limitations 

5155  Transcript,  filing 

MOTIONS 

5156  District  of  Columbia 

5157  Florida 
515S  Illinois 

5159  Maryland 

5160  Mississippi 


5161  Short  record 

5162  Suggestions  in  opposition 

5163  Suggestions  not  to  set  aside 

order  awarding  procedendo 

5164  Mandate  instanter,  motion 
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§§ 

5165  District  of  Columbia 

5166  Illinois 

5167  Mississippi 


MOTIONS 

5168  Additional    authorities,    mo- 

tion 

5169  Amicus  curiae,  motion 

5170  Consolidation,  notice 

5171  Consolidation,  motion 

5172  Consolidation,  suggestions  in 

support 

5173  Quashing  writ,  motion 

5174  Severance,  motion 

5175  Severance,      suggestions      in 

support 

SUBSTITUTION 

5176  Death  appellant 

5177  Death  attorney 

5178  Death  co-plaintiff 

5179  Minority,    motion    for    guar- 

dian ad  litem 

DEFENSES 

5180  Confession  of  errors,  stipula- 

tion 

RELEASE  OF  ERRORS 

5181  Pleading 

5182  Plea  requisites 

5183  Plea 

5184  Replication 

5185  Similiter 

51S6  Motion  to  certify  question  of 

fact 
5187  Mandate  to  try  issue  of  fact 
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JUDGMENT 

§§ 

5192  Affirmance    by    operation    of 

law 

5193  Affirmance  and  reversal 

5194  Delay,  damages 

5195  COsts;     additional,     applica- 

tion 

5196  Costs,  additional,  objection 

5197  Costs,  remittitur 

5198  Reversal     and     remandment, 

remittitur 

5199  Reversal     and     remandment, 

motion 

5200  Reversal  and  remandment  of 

judgment 

5201  Reversal     and     remandment, 

effect 

5202  Nunc  pro  tunc  judgment 

MANDATE 

5203  Directions,  practice 

5204  Remanding  order,  scope 

REHEARING 

5205  Grounds 

APPLICATION 

5206  District  of  Columbia 

5207  Florida 

5208  Illinois 

5209  Michigan 

5210  Mississippi  (suggestion  of  er- 

rors) 


5188  Statute  of  limitations,  plead- 

ing 

REPLY  BRIEF 

5189  Requisites 

5190  Service,  acknowledgment 

5191  Objection  to  striking 


5211  Argument 

5212  Granting,  effect 

5213  Second  application 

5214  Stay  order 

EXECUTION 

5215  Praecipe 

5216  Quashing,  motion 

ORIGINAL  DOCUMENTS 

5217  Withdrawal,  motion 
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IN  GENERAL 

4830  Law  governing 

An  appeal  or  a  writ  of  error  is  governed  by  the  law  that  is 
in  force  at  the  time  the  appeal  or  the  writ  of  error  is  per- 
fected.1 In  Illinois,  the  entire  subject  of  appeal  and  error  is 
covered  by  section  121  of  the  Practice  act  of  1907,  as  amended, 
which  has  superseded  and  repealed  all  previous  statutory  pro- 
visions on  the  subject.2 

4831  Nature  and  distinctions 

An  appeal  is  a  continuation  of  the  same  suit.3  The  right  to 
an  appeal  is  purely  statutory,  and  therefore,  is  regulated  by 
statute,  notwithstanding  the  constitutional  provision  authoriz- 
ing appeals;  whereas  a  writ  of  error  is  a  writ  of  right  in  cases 
to  which  it  applies  and  may  be  sued  out  of  the  court  having 
appellate  jurisdiction  without  any  statute.4  There  is  a  substan- 
tial distinction  between  the  right  of  appeal  and  the  right  to  a 
writ  of  error,  which  some  decisions  have  failed  to  recognize.5 

Appeals  may  be  authorized  by  the  legislature  upon  any  con- 
dition and  regardless  of  the  finality  of  the  order,  judgment  or 
decree.6  A  writ  of  error  is  a  common  law  writ  7  and  is  a  writ 
of  right  by  the  common  law  and  the  Illinois  statutes  as  to  all 
parties  to  the  record,  including  corporations.8  It  is  not  a  writ 
of  right  in  a  special  statutory  proceeding.9  In  the  reviewing 
court,  the  issuance  of  a  writ  of  error  is  the  commencement  of  a 
new  suit.10  A  writ  of  error  is  not  regarded  as  a  new  suit 
within  the  meaning  of  a  limitation  clause  in  a  policy  of  insur- 

i  Drummer    Creek    Drainage    Dis-  6  Bondurant     v.     Bondurant,     251 

trict  v.  Roth  244  111.  68,  70   (1910).  111.   324,   327    (1911). 

2  Lansingh   v.    Dempster,    255    111.  i  Peterson  v.  Manhattan  Life  Ins. 

161,  166   (1912);   Sec.  121,  Practice  Co.,  244  111.  329,  334   (1910). 

act  1907,  as  amended ;  Sec.  8,  Appel-  »  Singer    &    Talcott    Stone    Co.    v. 

late  Court  act,  repealed  in  part.  Hutchinson,  supra. 

s  Singer    &    Talcott    Stone    Co.  v.  9  Sweeney    v.    Chicago    Tel.    Co., 

Hutchinson,  176  111.  48,  53    (1898);  212   111.  475,  476    (1904). 

Pearce   v.   Swan,    1    Scam.    266,    268  io  People     v.     Cosmopolitan     Fire 

(1836);    People  v.   Gartenstein,   248  Ins.   Co.,   246  111.  442,  447    (1910); 

111.   546,   553    (1911);    Sec.   26,   art.  International   Bank  v.   Jenkins,    104 

6.     Const.   1870.  111.    143,    151,   aff'd  106   U.   S.   571 

^Drainage  Commissioners  v.  (1882);  Clowry  v.  Holmes,  238  III. 
Harms,  238  111.  414,  420  (1909);  577,  580  (1909);  Eau  Claire  Can- 
Dean  v.  Dean,  239  111.  424,  427  ning  Co.  v.  Western  Brokerage  Co., 
(1909);  People  v.  Cohen,  219  111.  213  HI.  561,  574  (1905);  Singer  & 
200,   204    (1906).  Talcott    Stone    Co.    v.     Hutchinson, 

sDrainage     Commissioners    v.  176    111.    51;    Ripley    v.    Morris,    2 

Harms,  238  111.  420,  421.  Gilm.   381    (1845). 
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ance.11  A  writ  of  error  brings  up  the  entire  record  for  review 
whether  it  involves  one  or  many  final  judgments  in  the  same 
case;  whereas  an  appeal  brings  up  only  the  particular  judg- 
ment appealed  from.12 

4832  Effect 

An  appeal  merely  operates  as  a  stay  of  further  proceedings 
until  the  appeal  is  disposed  of,  without  affecting  the  lien  of  the 
judgment  from  which  the  appeal  is  taken.1 ; 
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ORDERS  AND  JUDGMENTS  APPEALABLE 

4833  Generally 

In  legal  contemplation  there  can  be  no  appeal  where  there 
has  been  no  decision  by  a  judicial  tribunal.  And  when  a  case 
is  brought  to  a  court  from  a  non- judicial  body,  it  must  be  such 
as  involves  individual  or  property  rights  of  which  the  court 
has  jurisdiction  in  some  other  form  of  procedure,  and  in  which 
the  court,  acting  judicially,  can  afford  a  remedy.14 

4834  Judgment,  nature 

To  authorize  an  appeal,  the  order  or  judgment  must  be  final. 
An  interlocutory  order  is  not  appealable  unless  specially  author- 
ized by  statute.15  A  judgment  is  final  and  appealable  only 
when  it  contains  a  statement  disposing  the  entire  subject  of  the 
litigation.16  Thus,  an  order  is  final  and  appealable  when  it 
defeats  the  proceeding  thereby  requiring  its  recommencement.17 

4835  Several  actions  and  judgments 

Two  different  actions  at  law  will  not  be  considered  as  one  on 
appeal.18  A  party  should  not  take  one  appeal  from  two  sep- 
arate judgments  rendered  in  different  cases  which  have  not 
been  consolidated.19     An  appeal  taken  from  one  part  of  a  dis- 

ii  Helbig  v.  Citizens' Ins.  Co.,  234  Co.    v.    Preucil,    236    111.    491,    494 

111.   251,   254,   255    (1908).  (1908). 

12  Drummer   Creek   Drainage   Dis-  i6  Wenom  v.  Fossick,  213  HI.  70, 

trict  v.  Roth,  244  111.   72.  71    (1904). 

is  Shirk  v.  Metropolis  &  New  Co-  "  Claussen    Park    Drainage    Dis- 

lumbia    Gravel    Road    Co.,    110    111.  trict    v.    Daily,    239    HI.    428,    430 

661,  665  (1884);  Oakes  v.  Williams,  (1909). 

107  111.  154,  157,  158   (1883).  is  Hall    v.    Royal    Neighbors,    231 

i4  Aurora  v.  Schoeberlein,  230  111.  111.   185,  188    (1907). 

496,  503   (1907).  19  Kennedy    v.    Court    of    Honor, 

is  Chicago    Terminal   Transfer   R.  234  111.  43,  46   (1908). 
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tinct  and  separate  judgment  does  not  affect  the  part  not  ap- 
pealed from.20 

JUDGMENTS    AND    PROCEEDINGS    REVIEWABLE    ON   WRIT   OF 

ERROR 

4836  Case  agreed 

The  prosecution  of  a  writ  of  error  from  the  judgment  of  a 
circuit  court  is  unnecessary  in  Michigan  if  the  parties,  after  the 
judgment,  stipulate  as  to  the  facts  in  controversy  and  have  the 
same  certified  to  the  supreme  court  as  in  agreed  cases.21 

4837  Case  tried  without  jury 

In  Florida,  a  writ  of  error  is  not  maintainable  in  cases  tried 
by  a  court  without  a  jury  where  the  facts  alone  are  submitted, 
and  the  court  has  only  to  weigh  the  evidence,  and  where  mixed 
questions  of  law  and  fact  are  presented,  unless  the  court  is 
called  upon  to  decide  questions  of  law,  or  questions  of  law  neces- 
sarily arise  out  of  the  facts  and  are  distinctly  presented  to  the 
court  so  that  a  decision  of  the  points  of  law  will  decide  the 
merits  of  the  case,  and  the  decision  of  the  court  is  wrong.22 

4838  Default  judgment 

A  judgment  by  default  entered  upon  a  void  summons  may  be 
taken  advantage  of  by  writ  of  error.23 

4839  Ejectment 

No  writ  of  error  can  be  prosecuted  from  a  judgment  in  eject- 
ment after  the  payment  of  the  costs  and  the  taking  of  a  new 
trial  under  the  statute.24 

4840  Special  assessment  proceeding 

An  application  for  a  writ  of  error  to  review  a  confirmation 
judgment  or  a  judgment  and  order  of  sale  must  be  accom- 
panied by  an  affidavit  showing  when  notice  of   delinquency 

20  Chicago  &  Milwaukee  Electric  Holbrook  v.  Allen,  4  Fla.  96,  101 
R.   Co.    v.    Chicago    &    Northwestern       (1851). 

Ry    Co,  211   111.   352,   359    (1904).  23  Hildreth  v.  Hough,  20   111.   331 

21  (310)    C.   L.    1897    (Mich.).  (1858). 

22  Ward  v.  Bull,  1  Fla.  271,  276  24  Glos  v.  Swanson,  229  111.  367, 
(1847);  Southern  Life  Ins.  &  Trust      368   (1907). 

Co.  v.  Gray,  3  Fla.  262,  268  (1850)  ; 
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came  to  the  plaintiff  in  error  and  when  he  first  received  notice 
of  the  pendency  of  the  proceeding  of  the  confirmation  of  the 
assessment.25 

4841  Special  taxation 

A  writ  of  error  is  maintainable  to  review  a  special-tax  judg- 
ment.20 

4842  Statutory  proceedings 

A  common  law  writ  of  error  does  not  lie,  either  from  the 
appellate  or  the  supreme  court,  in  purely  statutory  proceedings, 
where  neither  property  rights  nor  perspnal  liberty  is  involved.27 
Nor  is  the  writ  of  error  a  writ  of  right  in  a  statutory  proceed- 
ing, where  the  legislature  has  seen  fit  to  provide  otherwise.28 
A  right  to  remain  in,  and  enjoy  future  emoluments  of,  an  ap- 
pointive office,  is  not  a  property  right.29 

PARTIES 

4843  Record  party 

No  one  but  a  party  to  the  suit  is  authorized  to  prosecute  an 
appeal.30  A  writ  of  error  is  maintainable  as  a  matter  of  right 
in  civil  cases  by  anyone  who  is  either  party  or  privy  to  the 
record,  or  who  sustains  a  substantial  injury  by  the  judgment 
and  who  will  be  benefited  by  its  reversal.31  An  executor,  as 
successor  to  the  rights  of  his  testator,  may  sue  out  a  writ  of 
error  in  the  appellate  court.32 

4844  Grievance  essential 

A  party  who  is  not  aggrieved  by  a  judgment  cannot  take 
an  appeal  therefrom,33  a  party  who  is  aggrieved  by  his  own 
judgment  may  bring  error.34 

25Lingle  v.  Chicago,  212  111.  512  so  Cleveland  v.  Cleveland,  225  111. 

(1904);  Sec.  96,  Local  Improvement  570,  572   (1907). 

act ;  Greenville  v.  Miller,  239  111.  323,  3i  People    v.    O  'Connell,    252    HI. 

325    (1909);   Stone  v.   Chicago,   218  304,   308    (1911);    People  v.   Lower, 

111.  348,  351   (1905).  254  111.  306,  314   (1912);  Granat  v! 

26  People    v.    Eecord,    212    111.    62  Kruse,  213  111.  328,  331   (1904). 

(1904).  32  Moll   v.    Sanitary   District,    228 

27Loomis  v.  Hodson,  224  111.  147,  111.  633,  638   (1907). 

154   (1906).  33  Roby  v.  South  Park  Commission- 

28  People  v.  Cohen,  219  111.  200,  204  ers,  215  111.  200,  202,  205  (1905). 
(1906).  34  Ward  v.  Bull,  1  Fla.  275. 

29  People  v.  Chicago,  242  111.  561, 
565   (1909). 
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4845  Corporations,  dissolved 

A  dissolved  domestic  or  foreign  corporation  may,  in  Illinois, 
maintain  a  writ  of  error  to  collect  its  assets.35  In  actions  com- 
menced against  a  dissolved  corporation,  error  may  be  brought 
by  it  at  any  time  within  the  general  statute  of  limitations,  not- 
withstanding the  expiration  of  the  two  years  provided  by  Illi- 
nois statute  for  the  closing  up  of  its  business  after  dissolution ; 
for  by  a  provision  of  the  incorporation  act,  the  corporate  capac- 
ity to  be  sued  for  liabilities  accruing  before  dissolution  was  con- 
tinued without  limitation  as  to  time,  except  the  general  statute 
of  limitations.36 

JURISDICTION 

4846  Consent 

Parties  cannot  by  their  consent  or  stipulation  confer  juris- 
diction of  the  subject  matter  upon  an  appellate  tribunal.37 

4847  Ex  parte  proceedings 

Neither  the  appellate  nor  the  supreme  court  of  Illinois  has 
jurisdiction  to  set  aside  and  vacate  judgments  of  the  lower 
courts  of  the  state  on  the  ex  parte  affidavits  of  strangers  to  the 
record  in  the  lower  courts.38 

4848  Party  in  contempt 

No  writ  of  error  is  maintainable  by  a  party  who  is  in  con- 
tempt of  the  court  which  had  rendered  the  judgment  or  the 
decree  and  which  is  made  unenforcible  by  reason  of  such  con- 
tempt. But  the  contempt  of  one  of  the  parties  to  a  judgment 
or  a  decree,  will  not  affect  the  right  of  another  party  to  it  to 
have  the  judgment  or  the  decree  reviewed  upon  writ  of  error 
the  same  as  if  the  party  in  contempt  had  refused  to  join  in  the 
prosecution  of  the  writ  or  in  the  assignment  of  errors.39 

GROUNDS 

4849  Amount  involved 

In  Illinois,  the  supreme  court  has  jurisdiction  in  a  case  in 

35  Eau  Claire  Canning  Co.  v.  West-  37  Chicago  Portrait  Co.  v.  Chicago 
em  Brokerage  Co.,  213  111.  561,  574,  Crayon  Co.,  217  111.  200,  212  (1905). 
et  seq.   (1905).  38  People  v.  Lower,  254  111.  310. 

36  Singer  &  Talcott  Stone  Co.  v.  39  Lindsay  v.  Lindsay,  255  111.  442, 
Hutchinson,  176  111.  52.  455,  456   (1912). 
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which  the  plaintiff's  claim  and  set-off  aggregate  more  than 
one  thousand  dollars,  or  more.40  In  cases  where  there  has  been 
a  trial  on  an  issue  of  fact,  the  jurisdictional  amount  for  the 
purpose  of  appeal  to  the  supreme  court  is  determined  from  the 
judgment  and  not  the  pleadings,  notwithstanding  the  fact  that 
a  peremptory  instruction  was  given  to  direct  the  verdict.  But 
in  cases  where  there  has  been  no  trial  in  the  lower  court  on 
an  issue  of  fact,  the  jurisdictional  amount  is  determined  from 
the  pleadings.41  The  supreme  court  has  no  appellate  jurisdic- 
tion in  a  case  where  the  judgment  is  for  an  even  one  thousand 
dollars,  except  upon  a  certificate  of  importance  in  accordance 
with  section  119  of  the  new  Practice  act.42 

4850  Franchise 

A  case  which  merely  requires  the  construction  of  charter  pow- 
ers involves  neither  the  validity  nor  the  existence  of  a  fran- 
chise within  the  provision  conferring  direct  appellate  jurisdic- 
tion upon  the  supreme  court.43 

4851  Freehold 

A  freehold  is  involved  within  the  meaning  of  the  Illinois  con- 
stitution and  statute  where  the  necessary  result  of  the  judgment 
or  the  decree  is  that  one  party  gains  and  the  other  loses  a  free- 
hold estate,  or  where  the  title  is  so  put  in  issue  by  the  plead- 
ings that  a  decision  upon  it  becomes  necessary ;  but  to  complete 
the  jurisdiction,  there  must  be  an  assignment  of  error  involving 
the  freehold.44  A  freehold  is  involved  within  the  meaning 
of  the  constitution  in  an  action  for  damages  to  real  estate  in 
which  a  plea  is  filed  denying  the  plaintiff's  title.45  A  perpetual 
easement  is  a  freehold  interest  for  the  purpose  of  conferring 
appellate  jurisdiction  upon  the  supreme  court.46 

In  suits  begun  in  a  court  of  record  to  recover  a  penalty  for 
obstructing  a  public  highway,  a  freehold  is  directly  involved, 
because  in  such  court  it  is  necessary  to  determine  whether  the 
public  has  a  perpetual  easement  in  the  highway,  and  the  appeal 

40  Dorrance    v.    Dearborn    Power  44  Douglas  Park  Building  Ass  'n  v 

Co.,  233  111.  354,  357  (1908).  Boberts,  218  111.  454,  456  (1905)       ' 

4i  People   v.   Crowe,   240   111.   348,  45  J0nes  v.   Sanitary  District,   252 

3o0   (1909).  HI.    591)    596    (1912)  .    in    re  'Ross 

42  Atton  v.  South  Chicago  City  By.  Estate,  220  111.  14<>    144  (1906) 
Co.,  236  El.  507,  509  (1908).  46  Funston    v.    Hoffman,    232    111 

43  Bostad  v.  Chicago  Suburban  W.  360,  363   (1908) 
&  L.  Co.,  211  111.  248  (1904). 
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should  be  directly  to  the  supreme  court;  but  in  cases  brought 
before  justices  of  the  peace,  a  freehold  is  incidentally  involved, 
because  the  justice  of  the  peace  has  no  jurisdiction  to  try  title 
and  determine  the  ownership  of  land,  and  the  appeal  should 
first  be  to  the  circuit  court.47  No  freehold  or  franchise  is 
involved  in  the  determination  of  rights  arising  out  of  the  per- 
mission granted  by  ordinance  to  erect  a  platform  upon  a  public 
sidewalk  for  a  limited  period  of  years.48  Nor  is  a  freehold 
directly  affected  by  judgment  or  decree,  where  the  sale  of  land 
may  be  arrested,  or  a  lien  thereon  for  the  payment  of  money 
may  be  discharged,  by  payment  or  doing  some  other  act.49 

4852  Ordinance 

The  validity  of  a  sanitary  district  ordinance  cannot  be  tested 
in  Illinois  by  direct  appeal  to  or  writ  of  error  from  the  supreme 
court  upon  a  certificate  of  the  trial  judge.  The  ordinances  of 
cities  and  villages  alone  are  thus  reviewable.50 

4853  Practice 

A  case  which  involves  merely  questions  of  practice  should 
not,  in  Illinois,  be  appealed  directly  to  the  supreme  court.51 

4854  Revenue  or  taxation 

In  order  to  confer  jurisdiction  upon  the  supreme  court  in  a 
revenue  case,  the  liability  of  the  tax  or  the  special  assessment 
must  be  directly  involved.52 

4855  Statute  and  constituton 

In  Illinois,  the  supreme  court  has  direct  appellate  jurisdic- 
tion of  a  cause  on  the  ground  that  the  validity  or  the  constitu- 
tionality of  a  statute  is  involved,  when  the  statute  is  the  founda- 
tion of  some  right  asserted  or  defense  made,  and  the  validity 
of  the  statute  must  be  necessarily  determined  with  the  issue 
that  is  thus  presented;  the  supreme  court  has  no  jurisdiction 

47  Audubon  v.  Hand,  223  111.  367,  so  People  v.  Bergman,  253  111.  469, 
369    (1906);    Highway   Commission-  470  (1912)  ;  See.  118,  Practice  act, 
ers  v.  Burner,  248  111.  545  (1911).             5i  People   v.    Waite,    213   111.    421, 

48  Chicago     Cold     Storage     Ware-  423   (1905). 

house  Co.  v.  People,  215  111.  225,  228  52  Murphy  v.  People,  221  111.  127, 

(1905).  130   (1906). 

49  Van   Tassell   v.    Wakefield,    214 
111.  205,  211  (1905). 
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on  the  ground  referred  to  when  the  issues  can  be  fairly  deter- 
mined without  reference  to  the  statute,53  or  when  the  constitu- 
tional questions  have  been  settled.54  An  appeal  is  properly- 
brought  direct  to  the  supreme  court  in  a  case  in  which  there 
is  a  want  of  jurisdiction  over  the  subject  matter  on  account 
of  the  unconstitutionality  of  an  act  purporting  to  confer  juris- 
diction;55 where  the  record  shows  the  taking  of  an  exception 
to  an  instruction  based  upon  an  unconstitutional  statute  and 
a  motion  for  a  new  trial  challenging  the  correctness  of  the 
court 's  action  in  giving  such  an  instruction ; 56  in  cases  where 
the  constitutionality  of  a  statute  is  raised  by  demurrer  and  the 
record  presents  a  fairly  debatable  question  upon  that  point.57 
The  constitutionality  of  a  statute  is  involved  in  a  case  which 
is  based  upon  a  statute  which  is  claimed  to  be  unconstitutional 
if  applicable  to  the  case,  and  judgment  is  rendered  on  the 
ground  that  the  statute  is  applicable.58  An  appeal  does  not  lie 
directly  to  the  supreme  court  in  a  case  merely  involving  the 
construction  of  a  statute.59  Conflicts  between  statutes  and 
the  express  or  implied  repeal  of  one  of  them,  are  mere  matters 
of  judicial  construction  and  are  determinable  in  the  appellate 
and  not  in  the  supreme  court.60 

An  ordinance  is  not  a  statute  within  the  meaning  of  the 
statutory  provision  conferring  jurisdiction  upon  the  supreme 
court,  unless  the  manner  in  which  the  validity  of  the  ordinance 
is  called  in  question  necessarily  involves  the  validity  of  a  statute 
or  a  construction  of  the  constitution,  and  that  question  is  raised 
and  decided  in  the  trial  court.61 

The  supreme  court  of  appeals  of  Virginia  has  no  jurisdiction 
to  pass  upon  the  merits  of  a  case  which  is  based  solely  upon 
the  validity  of  a  statute  when  that  contention  is  not  sustained.62 
The  supreme  court  has  jurisdiction  by  direct  appeal  in  a  case 

63  Illinois  Central  E.   Co.  v.   Chi-  58  pate  v.   Blair-Big  Muddy  Coal 

cago  &  Great  Western  Ey  Co.,  246  Co.,  252  111.  198,  200  (1911) 

111.  620,  624  (1910);  McEniry  v.  Tri-  59  People  v.   Cannon,   236   111.   179 

City  Ey.  Co.,  254  111.  99,  103  (1912).  (1908). 

6*  Watts  v.  Sangamon  County,  212  eo  Reining  v.  Mueller,  248  111.  389. 

111.  86   (1904).  391    (1911) 

sb  Aurora  v.  Schoeberlein,  230  111.  ei  People  v.  Harrison,  223  HI   540 

496,  501   (1907).  544   (1906).                                     '         ' 

66  Christy  v.  Elliott,  216  111.  31,  62  Adams  Express  Co.  v.  Charlot- 
36,  39   (1905).  tesville  Woolen   Mills,   109  Va.   1,   5 

67  Chicago,  Rock  Island  &  Pacific  (1908);  Sec.  88,  Virginia  Constitu- 
Ey.  Co.  v.  People,  217  111.  164,  174  tion. 

(1905). 
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involving  the  construction  of  the  constitution ; 63  a  self-execut- 
ing constitutional  clause  may  involve  the  construction  of  the 
constitution  within  the  meaning  of  the  Illinois  statute,  if  there 
is  a  doubt  as  to  the  meaning  of  a  word  or  a  phrase  in  the  clause 
when  applied  to  the  proven  facts.04 

To  give  the  supreme  court  jurisdiction  by  direct  appeal  or 
error  on  the  ground  that  the  construction  of  the  constitution 
is  involved,  it  must  appear  from  the  record  that  such  question 
is  fairly  debatable,  and  that  the  question  was  raised  in  good 
faith  in  the  trial  court,  and  not  pretendedly  for  the  purpose 
of  giving  the  supreme  court  jurisdiction,  and  that  the  court's 
ruling  is  preserved,  assigned  as  error,  argued  and  urged.05  A 
constitutional  question  is  not  debatable  if  it  has  been  passed 
upon  by  the  supreme  court  in  some  previous  case;  nor  is  a 
constitutional  question  debatable  if  it  has  been  considered  and 
passed  upon  by  the  trial  court,  unless  special  reasons  appear 
for  its  further  consideration.66 


4856  Waiver 

By  taking  an  appeal  to  the  appellate  instead  of  to  the 
supreme  court  in  a  case  which  is  appealable  directly  to  the 
supreme  court,  a  party  waives  his  right  to  urge  questions  which 
are  reviewable  solely  in  the  supreme  court.67  Taking  an  appeal 
to  the  appellate  court  and  assigning  errors  as  to  matters  which 
that  court  has  jurisdiction,  is  a  waiver  and  abandonment  of 
every  question  which  that  court  has  no  right  to  consider.  Ques- 
tions which  have  been  thus  waived  cannot  be  urged  on  a  further 
appeal  to  the  supreme  court.68  Thus,  the  right  to  question  the 
validity  of  a  statute  is  waived  by  an  appeal  to  the  appellate 
instead  of  the  supreme  court ; 69  and  in  a  case  coming  from  the 
appellate  to  the  supreme  court,  the  appellant  has  no  right  to 
raise  the  constitutionality  of  a  statute,  if  he  had  assigned  errors 
in  the  appellate  court  which  conferred  jurisdiction  upon  it  to 
hear  and  determine  the  case.70 

63  Winkelman  v.  Chicago,  213  111.  «?  Pittsburg,  C,  C.  &  St.  L.  Ey. 
3G0,  362   (1905).                                           Co.,    v.    Chicago,    242    111.    178,    185 

64  Stein    v.    Meyers,    253    111.    199,       (1909). 

204   (1912);   Sec.   118,  Practice  act.  as  Rogers   v.    St.    Louis-Carterville 

esGriveau   v.    South   Chicago   City  Coal  Co.,  254  111.  104,  109  (1912). 

Ey.   Co.,   213   111.   633,   634    (1905);  69  Luken   v.   Lake   Shore   &   Michi- 

Black   v.   Botzke,   244   111.    200,    201  gan   Southern  Ey.  Co.,  248  111.  377, 

(1910).  385  (1911). 
eeGriveau  v.   South  Chicago  City  to  Case    v.    Sullivan     (City),    222 

Ey.  Co.,  213  111.  635.  111.  56,  63  (1906). 
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4857  Test 

In  an  action  at  law,  the  material  issues  that  are  tried  in  the 
trial  court  determines  the  jurisdiction  of  the  reviewing  court.71 

4858  Commencement 

In  contemplation  of  law  an  appeal  is  pending  in  the  appel- 
late tribunal  the  moment  the  appeal  bond  is  executed  and  filed 
with  the  clerk  of  the  trial  court,  in  accordance  with  the  order 
of  appeal.72  After  an  appeal  is  perfected,  the  jurisdiction  and 
control  of  the  lower  court  over  the  appealed  case  ceases,  the 
appeal  operating  as  a  stay  of  all  proceedings  to  enforce  the 
execution  of  the  judgment;  and  this  is  so  even  where  the  ap- 
peal is  allowed  to  the  wrong  court,73  as  the  loss  of  jurisdic- 
tion in  the  lower  court  does  not  effect  the  lien  of  the  judgment. 
But  this  is  true  only  after  the  expiration  of  the  term  in  which 
the  judgment  appealed  from  was  rendered.  During  the  term 
at  which  a  judgment  has  been  rendered,  the  trial  court  may 
change  or  vacate  its  final  order  of  judgment  and  thereby  destroy 
the  effect  of  an  appeal  from  it.74 

4859  Deposit,  waiver 

The  statutory  requirement  that  the  amount  of  the  judg- 
ment should  first  be  deposited,  etc.,  before  an  appeal  shall  be 
perfected,  may  be  waived  by  the  submission  of  the  case  upon 
its  merits  to  the  reviewing  court,  without  objection.75 

4860  Order,  necessity 

A  reviewing  court  has  no  jurisdiction  of  an  appeal  in  the 
absence  of  an  order  in  the  trial  court  allowing  the  appeal.76 

PRACTICE 

4861  District  of  Columbia,  order  for  appeal 

(Caption) 
The  clerk  of  said  court  will  enter  an  appeal  to  the  court  of 

7i  Jones  v.  Sanitary  District,  252  671    (1894);    Merrifield  v.   Western 

111.  591,  596  (1912).  Cottage  Piano  &  Organ  Co.,  238  111. 

72  Merrifield  v.  Western  Cottage  533;  Cowan  v.  Curran,  216  111.  598, 
Piano    &    Organ    Co.,    238    111.    526,  622,  623   (1905). 

532    (1909);   Reynolds  v.   Perry,   11  74  Finkelstein    v.    Lyons,    250    111. 

111.  534,  535   (1850);   Owens  v.  Mc-  27  (1911). 

Kethe,    5   Gilm.    79    (1852);    Simp-  75  People  v.   Chicago,  B.   &   Q.  R. 

son     v.     Alexander,     5     Gilm.     260  Co.,   253  111.   100,   104   (1912). 

(184<?)\  ,         ~  76  Sanitary  Laundry  Co.  v.  People. 

73  Smith  v.  Chytraus,  152  111.  664,  212  111.  300  (1904). 
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appeals  from  the  judgment  in  the  above  entitled  cause  and 
issue  a  citation  to  the  defendant. 


Attorney  for  plaintiff. 


4862  District  of  Columbia;  special  appeal,  petition 

Court  of  Appeals,  District  of  Columbia, 

,  term,  19. .,. 

,  Petitioner,] 

v.  j-Original  No 

,  Respondent.] 

The  petition  of for  the  allowance  of  a  special 

appeal. 

The  petitioners  respectfully  show  to  the  court: 

1,  They  are  defendants  in  a  suit  of  law  pending  in  the 
supreme  court  of  the  District  of  Columbia,  wherein  the  above 
named  respondent  is  plaintiff,   said  suit  being  numbered  at 

law ,  in  which  suit  said  plaintiff  seeks  to  recover 

of  petitioners  the  sum  of dollars  damages  for  the 

alleged  negligent  killing  of  said  deceased,  the  declaration 
alleging  that  deceased  while  a  passenger,  was  passing  from 
the  dining  car  to  the  Pullman  car  as  the  train  was  passing 

through  the station  tunnel,  and  by  reason  of  the 

absence  of  lights  in  the  vestibules  of  said  cars,  she  became 
confused  and  fell  from  said  train  through  an  open  trap  door 
over  the  steps  at  the  side  of  the  vestibule,  receiving  injuries 
from  which  she  thereafter  died.  Said  plaintiff  in  his  decla- 
ration avers  also  that  said  deceased  "left  her  surviving  as 

her  sole  and  next  of  kin  her  brother  the  said ,  for 

whose  benefit  this  suit  is  brought." 

2,  To  the  declaration  filed  in  said  cause  the  defendant 
pleaded  as  follows  (Set  forth  pleas,  or  their  sub- 
stance). The  pleas  filled  in  behalf  of  your  petitioner  the 
are  in  substance  as  the  foregoing. 

3,  To  the  first  of  said  pleas  said  plaintiff  interposed  the 
following  demurrer:  (Insert  demurrer). 

4,  To  the  second  of  said  pleas  said  plaintiff  interposed  the 
following  replication  :  (Insert  replication).  To  this  replication 
petitioners  demurred. 

5,  The  court  below,  on sustained  the  plaintiff's 

demurrer  to  the  defendant's  first  plea  and  overruled  defend- 
ant's demurrer  to  the  plaintiff's  replication  to  the  second  plea. 

6,  Your  petitioners  further  show  to  the  court  that  the  fol- 
lowing questions  are  presented  by  said  pleadings,  namely: 

a,  Has  the  probate  court  of  the  District  of  Columbia  juris- 
diction to  grant  letters  of  administration  upon  the  estate  of  a 
deceased  person  who  was  not  a  resident  of,  or  domiciled  in, 
the  District  of  Columbia  at  the  time  of  her  death,  when  at 
the  time   of  the   granting  of  such   letters   of   administration 
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there  are  no  assets  belonging  to  the  estate  of  the  said  deceased 
in  said  District,  and  when  there  is  in  existence  a  duly  qualined 
executor  of  the  state  of  the  said  deceased? 

b  Is  the  executor  of  the  estate  of  a  deceased  person  the 
"personal  representative"  of  said  deceased  person  within  the 
meaning  of  section  1302  of  the  Code,  providing  who  shall  bring 
actions  under  said  section  to  recover  damages  for  death  caused 

frv   TlPfirllfiTGHCG  ? 

c  Can  an  action  be  maintained  in  behalf  of  an  illegitimate 
brother  of  the  half  blood  for  the  death  by  negligence  of  his 
illegitimate  sister  of  the  half  blood? 

7,  At  the  hearing  of  the  demurrers  in  the  court  below  the 
court  declined  to  pass  upon  the  question  of  jurisdiction  of  the 
probate  court  to  grant  letters  of  administration  because  to 
do  so  would  practically  result  in  the  judge  holding  one  special 
term  of  the  supreme  court  of  the  District  of  Columbia  sitting 
as  a  court  of  appeals  upon  the  action  of  another  judge  hold- 
ing another  special  term  of  court.  The  court  said  (Insert 
language). 

The  court  did  not  pass  on  the  second  question  at  all.  In 
passing  upon  the  third  question,  the  court  held  that  under  our 
statute  of  distribution  legitimates  and  illegitimates,  and  the 
whole  or  the  half  blood  are  on  identically  the  same  footing. 

The  petitioners  are  advised  by  counsel  that  this  construction 
of  the  Code  is  erroneous.  They  are  further  advised  that  assum- 
ing such  construction  to  be  correct  still,  plaintiff  cannot,  under 
the  law  and  the  decisions  of  the  courts,  maintain  the  action, 
because  section  1301  of  the  Code  providing  for  the  bringing 
of  an  action  for  damages  for  the  death  by  wrongful  act,  and 
providing  further  that  "such  damages  shall  be  assessed  with 
reference  to  the  injury  resulting  from  such  act,  neglect  or 
default  causing  such  death,  to  the  widow  and  next  of  kin 
of  such  deceased  person,"  does  not  refer  to,  or  include  within 
its  benefits,  the  illegitimate  next  of  kin  of  a  deceased  person. 
(Cite  authorities) 

8.  The  petitioners  further  show  that  the  questions  presented 
are  of  great  public  importance  and  it  is  to  the  interest  of  the 
public  and  suitors  generally  to  have  them  determined. 

They  are  advised  that  if  their  position  is  correct  with  respect 
of  either  of  the  first  two  questions  presented,  this  action  can- 
not be  maintained,  and  that  if  their  position  is  correct  with 
respect  of  the  third  question,  no  action  whatever  can  be  main- 
tained in  the  premises;  and  a  determination  of  such  questions 
by  this  court  at  this  time  may  result  in  the  saving  of  a  great 
amount  of  time  of  the  trial  court  and  a  very  large  expense  to 
petitioners. 

In  this  connection  petitioners  further  show  that  when  the 
court  below  made  its  rulings  herein  it  allowed  petitioners  an 
unusually  long  time  within  which  to  plead  over,  in  order  that 
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application  might  be  made  to  this  court  for  the  allowance  of 
a  special  appeal. 

Wherefore,  the  premises  considered,  petitioners  pray  this 
honorable  court,  in  the  exercise  of  the  authority  vested  in  it, 
to  allow  petitioners  a  special  appeal  from  the  hereinbefore 
recited  orders  of  the  supreme  court  of  the  District  of  Columbia 
to  the  end  that  the  grievous  errors  committed  may  be  cor- 
rected. 

And  petitioners  will  ever  pray,  etc. 

By  

their  attorney. 

Order 
(Caption) 

On  consideration  of  the  above  petition  filed  herein,  praying 
for  the  allowance  of  an  appeal  from  the  orders  of  the  supreme 

court  of  the  District  of  Columbia  entered  on  the  day 

of ,  19 . . ,  it  is  by  the  court  this  day  ordered  that  said 

appeal  be  and  the  same  is  hereby  allowed. 

Dated,  etc. 


Chief  Justice. 
4863  Florida,  praecipe 

(Caption) 

,  defendant  in  the  above  entitled  cause,  by  his 

attorney, ,  hereby  prays  the  clerk  of  the  said  court 

to  issue  forthwith  a  writ  of  error  from  the  supreme  court  of 
Florida  to  said  circuit  court  to  correct  the  error  in  the  judg- 
ment rendered  in  said  action,  on,  to  wit,  ....  day  of , 

19 .  . ,    in  favor   of  said  plaintiff,    , 

and  against  said  defendant,  ;  and  the  defendant 

prays  that  said  writ  of  error  be  made  returnable  to  the 
supreme  court  on  day  of  ,  19 .  .  ;  and  the  de- 
fendant also  prays  that  said  writ  of  error  so  issued  to  be  forth- 
with served  on  said  circuit  court  by  filing  in  said  circuit  court, 
and  that  said  writ  be  forthwith  recorded  in  the  minutes  of 
said  circuit  court. 


Attorney  for  defendant  and  plaintiff  in  error. 

4864  Illinois,  term  for  appeal 

A  party  is  neither  required  nor  permitted  to  wait  until  the 
adjournment  of  the  term,  but  must  pray  an  appeal  or  have 
it  allowed  at  the  term  at  which  the  order,  judgment,  or  decree 
appealed  from  is  entered,  and  not  more  than  twenty  days  from 
its  entry.77 

77  Bondurant  v.  Bondurant,  251 
111.  324,  327  (1911). 
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4865  Illinois,  appeal  as  writ  of  error 

An  appeal  which  has  been  perfected  improperly  may  be 
treated  as  a  writ  of  error,  where  the  appellee  has  joined  in  error 
by  filing  briefs;  but  this  cannot  be  done  where  the  appellee 
raises  objection  at  the  first  opportunity.78 

4866  Illinois;  praecipe,  appellate  court 

79  The  clerk  will  please  issue  a  writ  of  error  in  the  above 
entitled  cause  directed  to  the  clerk  of  the  municipal  court  of 
within  and  for  the  said  district  of  said 

city. 

The  above  named ,  plaintiff  in  error,  was  defend- 
ant in  the  court  below,  and  the  above  named defend- 
ant in  error  was  plaintiff  below  in  a  certain  action   of  the 

class  in  the  municipal  court  of within  and 

for  the  district  of  said  city,  wherein  judgment  was 

rendered  on  the   day  of   ,19.-,  in  favor  of 

the  said    and  against  the   said    for 

the  sum  of dollars  besides  cost  of  suit. 


Attorney  for  plaintiff  in   error. 

To   

Clerk  of  the  appellate  court 

district,  Illinois. 

o 

79  Please  direct  and  issue  a  writ  of  error  to  the  clerk  of  the 

court   for  the   record   and  proceedings   in  the 

above  entitled  cause. 

Dated,  etc. 


Attorney,  etc. 
To    

Clerk. 

4867  Illinois;  praecipe,  supreme  court 

80  Judgment   obtained  by    against   the   plain- 
tiff in  error,  in  the  court  of  county 

at  the   term,   ,  19. .,  confirming  assessment 

of  damages  and  benefits  on  petition  for  the  organization  of 
district  and  assessment  of  benefits  and  dam- 
ages therefor.     (Or  describe  any  other  judgment) 

78  First   Congregational   Church  v.  79  Caption  in  appellate  court. 

Page,  255  HI.  267,  269  (1912).  so  Caption  in  the  supreme  court. 
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Please  issue  a  writ  of  error  directed  to  the  clerk  of  the 

court  of  the  county  of    ,  returnable 

on  the  first  day  of  the  next term  of  said  court. 

Also,  please  issue  a  writ  of  scire  facias  to  the  said 

district,   defendant  in  error,  to  hear  errors,   directed  to  the 

sheriff  of  the  county  of  to  execute,  returnable 

on  the  first  day  of  the  next   term  of  said  court. 

Dated  the  day  of   ,  19 . . . 


Attorneys  for  plaintiffs  in  error. 
To  the  clerk  of  the  supreme  court. 


4868  Maryland;  defendant,  order  and  affidavit 

(Caption) 
Mr.  Clerk: 

Please  enter  an  appeal  from  the  judgment  in  this  case  to 
the  court  of  appeals. 

Attorney   for  defendant. 


(Venue) 

I  hereby  certify,  that  on  this  day  of  ,  nine- 
teen hundred  and   .  . . . ,  before  me,  the  subscriber,  a  notary 

public  of  the  state  of  Maryland,  in  and  for  the  city  of 

aforesaid,  personally  appeared ,  secretary  of 

the   company,  now  known  as    , 

a  body  corporate,  the  defendant  in  the  above  case,  and  made 
oath  in  due  form  of  law  that  the  appeal  taken  by  the  said 
body  corporate  in  the  said  cause  is  not  taken  for  the  purpose 
of  delay.  And  also  made  oath  that  he  is  the  secretary  and 
agent  of  the  said  body  corporate  and  authorized  to  make  this 
affidavit. 

Witness  my  hand  and  notarial  seal. 

(Seal) 


Notary  Public. 


4869  Maryland;  plaintiff,  orders 


(Caption) 

The  plaintiff  in  the  above  entitled  action  prays  an  appeal 
from  the  judgment  of  the  circuit  court  in  said  action,  to  the 
court  of  appeals  of  Maryland. 


Attorneys  for  plaintiff. 
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b 

(Caption) 
Mr.  Clerk: 

Please  enter  an  appeal  to  the  court  of  appeals  of  Mary- 
land from  the  order  passed  in  this  cause  on   ,  19 . . . 

City   solicitor. 
I  hereby  approve  of  an  appeal  to  the  court  of  appeals  in 
the  above  entitled  cause. 

Mayor. 


City  solicitor. 


4870  Michigan;  affidavit,  appeal  from  circuit  court  commis- 
sioner 

(Caption) 

,   of  said  county,   president  of  the   defendant 

above  named  being  duly  sworn,  deposes  and  says  that  on  the" 

day  of ,  19 . . , and  the  estate 

of   the  above  named  complainants,  recovered 

a  judgment  against  deponent  for  the  restitution  of  premises 
known  and  described  as  follows:  (Describe  same),  together 
with  the   basement  thereunder,   said  premises  being   located 

in  the  block,  situated  in  the  city  of , 

county  of ,  state  of  Michigan,  before , 

a  circuit  court  commissioner,  for  said  county  of , 

on  a  complaint  filed  in  the  office  of  the  circuit  court  commis- 
sioner for county,  and  for  costs  taxed  against 

the  deponent  at  the  sum  of dollars. 

And  this  deponent  further  says  that  said  judgment  so  ren- 
dered is  not  in  accordance  with  the  just  rights  of  this  depo- 
nent as  he  verily  believes,  and  that  said  deponent  conceives 
himself  aggrieved  thereby  and  appeals  therefrom  to  the  cir- 
cuit court  for  the  county  of  ;  and  further  de- 
ponent saith  not. 


Subscribed,  etc. 


4871  Michigan;  petition  for  leave,  requisites 

A  petition  for  leave  to  appeal  must  show  sufficient  reasons 
for  the  delay  in  making  the  application.81 


si  In  re  Bright 's  Estate,  157  Mich. 
220  (1909). 
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4872  Michigan,  praecipe 

(Caption) 

Let  a  writ  of  error  issue  to  the  court  of  the 

county  of   in  the  above  entitled  cause.     The 

action  below  was  assumpsit,  plaintiff  

defendant. 


Attorneys  for  plaintiff  in  error. 


4873  Mississippi,  petition  for  appeal 

(Caption) 

,  the  defendant  in  the  above  styled  cause,  re- 
spectfully represents  and  shows  to  his  honor,    , 

the  clerk  of  the  circuit  court  of  county,  Mis- 
sissippi,  that  he  feels  aggrieved  by  the   judgment  rendered 

in  said  cause  by  the  circuit  court  aforesaid  at  the 

during  its  last    term ;  wherefore,   said   defendant 

prays  an  appeal  from  said  judgment  to  the  supreme  court 
of  Mississippi. 

The  defendant,  ,  presents  herewith  a  super- 
sedeas appeal  bond  in  said  cause  and  prays  that  the  same 
may  be  approved  and  said  appeal  with  supersedeas  granted; 

and  as  in  duty  bound  the  defendant,  ,  will  ever 

pray. 


Attorney  for  defendant. 

4874  Mississippi,  writ  of  error 

Writs  of  error  have  been  abolished  in  Mississippi.82 

4875  Virginia,  notice 

,  attorney  for  (defendant). 

You  will  please  take  notice  that  on  the  ....  day  of , 

I  will  apply  to  the  clerk  of  the court  of  the 

for  a  transcript  of  the  record  in  the  above  entitled  case  for 
the  purpose  of  applying  to  the  supreme  court  of  appeals  of 
Virginia  for  a  writ  of  error  to  review  the  judgment  in  said 
case. 


Attorney  for  plaintiff. 


Executed  by  delivering    a  true  copy  of  the 

within  notice  on  the day  of within  my  baili- 
wick, or  in  my  county. 


82  Sec.  32,  Code  1906. 
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4876  Virginia,  petition,  etc. 

(Caption) 

To  the  honorable  judges  of  the  supreme  court  of  appeals  of 
Virginia. 

The respectfully  shows  unto  your  honors  that 

it  is  aggrieved  by  the  judgment  of  the    court 

of  the  city  of entered ,  19. .,  in  the  city 

of against  it. 

This  was   a   suit  for    (malicious  prosecution)    in   which   a 

verdict  was  found  in  favor  of  the  plaintiff  for  

dollars  and  judgment  was  entered  thereon.  A  transcript  of  the 
record  is  hereto  attached  and  discloses  the  following  facts. 
(Give  a  history  and  summary  of  the  facts  in  the  case) 

Assignment   of  Errors 

The  petitioner  signs  errors  as  follows  (Insert  assignment 
of  errors). 

We  will  consider  the  assignments  in  the  order  in  which 
they  are  stated  (Discuss  the  main  points  of  these  assignments 
and  give  authorities  bearing  on  the  same). 

For  the  foregoing  reasons  and  others,  hereafter  to  be  as- 
signed at  the  bar  of  this  court,  it  is  submitted  that  the  judg- 
ment complained  of  in  this  petition  is  erroneous  and  should 
be  reviewed  and  reversed. 

Therefore,  petitioner  prays  that  a  writ  of  error  and  super- 
sedeas be  awarded  it,  that  said  judgment  may  be  reviewed 
and  reversed,  and  a  new  trial  awarded. 

Respectfully  submitted, 

By':;:::;::::::;::;::: 

Counsel. 

We,  the  undersigned  counsel  practicing  in  the  supreme  court 
of  appeals  of  Virginia,  do  certify  that  in  our  opinions  there 
is  error  apparent  in  the  record  of  the  above  mentioned  judg- 
ment for  which  the  same  should  be  reviewed  and  reversed. 

(Signatures^) 

Received 

Writ  of  error  and  supersedeas  awarded,  bond  $ 

To  the  clerk  at  Richmond,  Va. 

4877  West  Virginia,  petition,  etc. 
(Caption) 

To  the  supreme  court  of  appeals  of  West  Virginia. 

Your  petitioner,   ,  respectfully  represents  that 

he  is  aggrieved  by  the  final  judgment  of  the  circuit  court  of 
county,  rendered  on  the day  of , 
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19..,  in  an  action  of  ejectment,  wherein  petitioner  was  plain- 
tiff, and  company,  a  corporation,  was  defend- 
ant. A  transcript  of  the  record  of  said  cause  is  herewith 
presented. 

Your  petitioner  alleges  that  the  court  committed  the  fol- 
lowing errors  to  his  prejudice  upon  the  trial  of  said  cause : 

1,  In  admitting  certain  evidence  over  the  objection  of  peti- 
tioner, as  shown  in  the  record. 

2,  In  overruling  the  motions  of  petitioner  to  strike  out  cer- 
tain evidence  which  had  been  admitted  over  his  objection,  as 
shown  by  the  record. 

3,  In  refusing  to  allow  petitioner  to  read  in  evidence  to 
the  jury  the  paper  as  shown  in  bill  of  exception  No.   . . . 

4,  In  instructing  and  directing  the  jury  to  return  a  verdict 
in  favor  of  the  defendant  as  shown  in  bill  of  exception  No. 


5,  In  overruling  the  motion  of  petitioner  to  set  aside  the 
verdict  and  grant  him  a  new  trial ;  and  in  rendering  judgment 
on  said  verdict.  Said  verdict  should  have  been  set  aside  be- 
cause of  the  matters  already  referred  to  and  on  the  following 
grounds :  a,  Because  it  is  against  law ;  b,  Because  the  defend- 
ant did  not  meet  the  burden  resting  upon  it  to  sustain  the 
issue  on  its  part;  and  c,  Because  the  premises  in  controversy 
were  not  shown  by  legal  evidence  to  be  included  within  the 

boundaries  of  the  agreement  dated ,  . . . . ,  between 

and    ,   his  wife,  of  the  first  part, 

and   company,  of  the  second  part,  offered  and 

relied  upon  by  the  defendant. 

For  the  errors  aforesaid,  and  other  errors  appearing  in  the 
record,  your  petitioner  prays  a  writ  of  error  and  supersedeas 
to  said  court,  and  that  said  judgment  may  be  reviewed  and 
reversed. 


By  counsel. 
Attorneys. 


If    f    an   attorney   practicing   in   the    supreme 

court  of  appeals  of  West  Virginia,  certify  that  I  have  exam- 
ined the  record  referred  to  in  the  foregoing  petition,  and 
am  of  opinion  that  the  judgment  complained  of  should  be 
reviewed. 

Given  under  my  hand  this   day  of   ,  19 .  . . 


State  of  West  Virginia,  to  wit: 

As  prayed  in  the  above  petition  a  writ  of  error  and  super- 
sedeas is  granted,  with  bond  in  the  penalty  of    
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dollars,  conditioned  according  to  law,  by  me  acting  as  a  judge 

of  the  supreme  court  of  appeals,  this  ....  day  of , 

19... 


To   ,  Clerk. 


(Caption) 

To  the  honorable  judges  of  the  supreme  court  of  appeals 
of  West  Virginia. 

Your  petitioner,  the company  represents  that 

on  the  ....  day  of ,  in  the  year  19 . . ,  an  action  at  law 

was  instituted  in  the  circuit  court  of county,  West 

Virginia,  by   ,  as  administrator  of  the  estate  of 

,  deceased;  whereupon  such  proceedings  were  had 

that  on  the  day  of   ,  19 . . ,  a  final  judgment 

was  rendered  against  your  petitioner;  a  transcript  of  the 
record  of  which  suit  and  of  the  final  judgment  therein  is  here- 
with exhibited.     The  facts  of  the  case  are  as  follows: 

Your  petitioner  was  the  owner  of  certain  wires  used  in  dis- 
tributing electricity  for  lighting  purposes.     One  of  these  wires 

crossed creek  at  a  point  near  the  town  of  .... 

in  the  county  of    This  wire   was 

attached  to  poles  on  opposite  sides  of  the  creek,  which  poles 
were  located  near  the  ends  of  a  stone  arch  bridge.  The  bridge 
had  a  considerable  spring,  and  at  the  highest  point  of  the 
bridge  the  wire  was  about  seven  feet  four  inches  from  the 
outer  edge  of  the  parapet  measured  diagonally  above  and 
away  from  the  bridge.  A  post  to  support  a  gas  lamp  was 
fastened  to  the  outer  face  of  the  parapet,  and  the  wire  was 

some  three  feet  away  from  and  outside  of  this  post , 

a  boy  years  old,  was  seen  walking  on  the  parapet, 

and  was  next  seen  with  his  arm  around  the  lamp-post  and 
the  other  hand  touching  the  wire.  He  was  rendered  uncon- 
scious by  his  contact  with  the  wire,  and  died  without  regain- 
ing consciousness.  There  was  no  evidence  as  to  how  he  got 
into  this  position.  It  was  shown,  however,  that  the  wire 
could  not  be  reached  from  the  parapet  except  by  first  put- 
ting one's  arms  around  the  lamp-post  and  then  stretching  the 
other  hand  out  to  the  wire.  While  there  is  no  direct  evidence 
of  his  intention,  it  is  perfectly  clear  from  the  evidence  that 
he  must  have  touched  the  wire  intentionally.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for dollars. 

Your  petitioner  assigns  the  following  errors: 

1,  The  court  below  erred  in  overruling  the  defendant's 
demurrer  to  the  declaration  and  each  count  thereof; 

2,  The  court  below  erred  in  overruling  the  objection  of  the 
defendant  to  certain  questions  asked  witnesses  for  the  plain- 
tiff, which  questions  appear  on  pages   ....    and   ....    of  the 
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record;  and  in  sustaining  the  objection  of  the  plaintiff  to  a 
question  asked  one  of  the  witnesses  for  the  defendant,  which 
question  appears  on  page  ....   of  the  record ; 

3,  The  court  below  erred  in  giving  to  the  jury  the  instruc- 
tions presented  by  and  given  on  behalf  of  the  plaintiff  as  in 
the  record  set  forth,  to  each  of  which  the  defendant  objected; 

4,  The  court  below  erred  in  refusing  to  give,  as  requested 
by  the  defendant,  the  three  instructions  numbered  . . ,  . .  and 
. .,  as  set  forth  in  the  record;  and  in  refusing  to  give  each  of 
the  said  instructions;  and 

5,  The  court  below  erred  in  overruling  the  defendant's 
motion  to  set  aside  the  verdict  and  to  grant  the  defendant  a 
new  trial;  and  especially  because  the  verdict  was  against 
the  weight  of  the  evidence  and  because  the  evidence  presented 
did  not  establish  the  plaintiff's  case. 

Your  petitioner  therefore  prays  that  a  writ  Qf  error  and 

supersedeas  may  issue  to  the  said  circuit  court  of   

county,  and  that  the  said  judgment  may  be  set  aside  and 
reversed. 

And  your  petitioner  will  ever  pray,  etc. 


Attorneys  for  petitioner. 


I,    ,  an  attorney  practicing  in  the  supreme 

court  of  appeals  of  the  state  of  West  Virginia,  do  hereby 
certify  that  in  my  opinion  there  is  error  in  the  judgment  of 
the  circuit  court  of county  set  forth  in  the  fore- 
going petition,  and  that  the  said  judgment  should  be  reviewed 
by  the  supreme  court  of  appeals  of  the  state  of  West  Virginia, 
and  should  be  reversed. 


BOND 

4878  Extension  of  time,  jurisdiction 

Under  the  Illinois  statutory  authority  limiting  the  time  for 
the  filing  of  an  appeal  bond,  a  court  retains  jurisdiction  over 
the  question  of  appeal,  the  settling  of  a  bill  of  exceptions,  and 
the  filing  of  an  appeal  bond,  until  the  expiration  of  the  time 
limited  by  the  order,  and  may  extend  such  time  either  at  the 
term  when  the  appeal  is  allowed,  or  at  a  subsequent  term,  before 
the  expiration  of  the  time  allowed,  but  now  afterwards.83  The 
time  for  perfecting  an  appeal  is  not  extended  by  extending 
the  time  for  settling  a  bill  of  exceptions ;  because  an  appeal  may 
be  perfected  either  with  or  without  a  bill  of  exceptions.84     An 

ss  Hill   v.   Chicago,   218   111.    178,         84  Hill  v.  Chicago,  218  111.  182. 
180  (1905). 
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extension  of  time  for  the  filing  of  an  appeal  bond  and  a  bill 
of  exceptions  are  controlled  by  the  same  rules.S3 

4879  Surety,  nonresident 

An  appeal  bond  which  is  signed  only  by  a  nonresident  surety 
is  not  a  bond  with  security.80 

4880  Execution,  attorney  in  fact 

An  authority  to  execute  an  appeal  bond  must  be  under  seal, 
on  the  principle  that  the  authority  to  execute  must  be  of  equal 
dignity  with  the  instrument  that  is  to  be  executed.87 

4881  Execution,  joint  defendants 

Upon  a  joint  appeal,  the  bond  must  be  signed  by  all  of  the 
appellants,  within  the  time  required  for  the  perfection  of  the 
appeal.  It  cannot  be  done  after  the  appeal  has  been  perfected, 
by  an  order  made  subsequent  to  the  granting  of  the  appeal.88 


FORMS 

4882  District  of  Columbia 

(Caption) 

Know  all  men  by  these  presents,  that  we,  ,  as 

principal. .,  and ,  as  suret.  .,  are  held  and  firmly 

bound  unto  the  above  named   ,  in  the  full  sum 

of   dollars,  to  be  paid  to  the  said    , 

executors,  administrators,  successors,  or  assigns.  To  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us,  jointly  and  severally,  and  our  and  each  of  our 
heirs,  executors,  administrators,  successors,  and  assigns,  firmly 

by  these  presents.    Sealed  with  our  seals  and  dated  this 

day  of   ,  in  the  year  of  our  Lord  nineteen  hundred 

and 

Whereas,  the  above  named,   ,  ha. . .  prosecuted 

an  appeal  to  the  court  of  appeals  of  the  District  of  Columbia, 
to  reverse  the  judgment  (decree)  rendered  in  the  above  suit 
by  the  said  supreme  court  of  the  District  of  Columbia : 

ssPieser  v.   Minkota   Milling  Co.,  27     (1841);     Ingraham,     Corbin     & 

222  111.  139,  142  (1906).  May   v.    Edwards,    64   111.    526,    528 

ss  People  v.  May,  251   111.  54,  56  (1872). 

(1911).  88  First   Congregational   Church  v. 

87Maus  v.  Worthing,  3  Scam.  26,  Page,  255  111.  267,  268  (1912). 
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Now,  therefore,  the  condition  of  this  obligation  is  such,  that 

if  the  above  named ,  shall  prosecute   

said  appeal  to  effect,  and  answer  all  damages  and  costs  if 

shall  fail  to  make  good plea,  then  this 

obligation  shall  be  void;  otherwise,  the  same  shall  be  and  re- 
main in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of   

(Signatures  and  seals) 

Approved  the day  of ,  19 . .,. 

,  Justice,  S.  C,  D.  C. 
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Know  all  men  by  these  presents,  that  we  ,  as 

principal  and  as  sureties,  are  held  and  firmly  bound  unto  the 

said   in  the  penal  sum   of   dollars 

for  the  payment  whereof  well  and  truly  to  be  made,  we  bind 
ourselves,  ourj  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Signed,  sealed  and  delivered  this day  of  , 

19... 

The    condition    of    the    foregoing    obligation   is    such    that 

whereas,  on  the day  of ,  19 .  . ,  one , 

in  a  certain  case  pending  in  the  circuit  court  of 

county,  Florida,   wherein    was  plaintiff  and 

was  defendant,  a  judgment  at  law  was  recov- 
ered in  favor  of  said ,  and  against  said 

for  the   principal   sum   of    dollars,    damages   and 

costs  of  suit,  together  with per  cent  interest  from  the 

day  of ,  19 . . ,  to  the day  of ,  19 .  .  ; 

and  whereas,  also has  sued  out  a  writ  of  error 

from  the  judgment  of  the  court  below  to  the  supreme  court 
of  Florida: 

Now,  therefore,  if  they  shall  prosecute  said  writ  of  error 
to  final  determination  and  shall  pay  the  amount  of  said  judg- 
ment with  interest  and  cost  if  the  same  shall  be  affirmed  by 
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said  supreme  court  or  dismissed,  then  this  obligation  shall 
be  null  and  void;  otherwise  to  remain  in  full  force  and  effect. 

(Signatures  and  seals)89 
Witnesses : 


4884  Florida,  justification  of  surety 

(Venue) 

Before  me  personally  came and , 

who  upon  being  duly  sworn  say  that  they  are  each  of  them 
worth  in  property  owned  in  the  state  of  Florida  the  amount 
for  which  they  became  sureties  in  the  above  bond  over  and 
above  all  other  just  debts  and  liabilities  and  exemption 
allowed  by  law. 

Subscribed,  etc. 

This  bond  taken  and  approved  by  me  on  the    day 

of  ,19... 

Clerk  circuit  court. 
(Seal) 

4885  Illinois 

Know  all  men  by  these  presents,  that  we,   

and  ,  of  the  county  of and  state 

of  Illinois,  are  held  and  firmly  bound  unto  ,  also  of 

the  same  county  and  state  in  the  penal  sum  of  

dollars,  lawful  money  of  the  United  States,  for  the  payment 
of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly,  severally  and 
firmly,  by  these  presents. 

Witness  our  hands  and  seals,  this day  of , 

19... 

The  condition  of  the  above  obligation  is  such,  that  whereas, 

the  said  did,  on  the  day  of , 

19 . . ,  in  the  circuit  court  of    county,   in  the  state 

aforesaid,  and  of  the   term  thereof,  19..,  recover  a 

judgment  against  the   above  bounden    for  the 

sum  of dollars,  and cents,  besides  costs 

of  suit;  from  which  said  judgment  of  the  said  circuit  court 
of  county,  the  said  ha. .  prayed 

89  A  surety  bond  by  a  corporation  signing  of  surety  bonds  in  a  cer- 
should  have  attached  to  it  an  affi-  tain  manner,  which  affidavits  and 
davit  of  genuineness  of  the  signa-  resolution  are  usually  provided  by 
ture  and  the  corporate  seal  of  the  corporate  sureties  when  they  are  re- 
surety,  and  a  copy  of  the  resolution  quested  to  act  as  sureties, 
of   the   corporation    authorizing   the 
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for  and  obtained  an  appeal  to  the  appellate  court  (or  supreme 
court  of),  within  and  for  the district  in  said  state : 

Now,  therefore,  if  the  said  shall  duly  prose- 
cute    said  appeal  with  effect,  and  moreover  pay 

the   amount   of   the   judgment   costs,   interests   and   damages 

rendered,    and   to   be    rendered,    against    in    ease 

the  said  judgment  shall  be  affirmed  in  said  appellate  (or 
supreme)  court,  then  the  above  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

Approved : 

,  Judge. 

(Signatures  and  seals)  90 


91  The  condition  of  the  above  obligation  is  such,  that  whereas, 

the   above  named    did   on  the    day   of 

,  19 . . ,  and  of  the term  of  the 

court  held  in  and  for  the  county  of and  state  of 

Illinois,  recover  a  judgment  against  the  above  bounden   .... 

for  the   sum   of    dollars,   together  with 

the  costs  of  suit ;  and,  whereas,  an  appeal  was  prosecuted  from 

said  judgment  to  the    court  of  the   

district  of  Illinois  and  judgment  has  been  affirmed,  together 
with  the  costs  of  suit,  to  reverse  which  said  judgment  of  the 

court   of    county   and   the   affirmance 

thereof  by  the  appellate  court  of  the    district  of 

Illinois,  the  said  has  sued  out  a  writ  of  error 

from  the  supreme  court  of  the  state  of  Illinois,  which  writ 
of  error  is  made  a  supersedeas: 

Now,  if  the  said  shall  duly  prosecute  said  writ 

of  error  and  pay  or  cause  to  be  paid  the  amount  of  said 
judgment    and    all   judgments,    costs,    interest    and   damages, 

which  the  said  supreme  court  shall  adjudge  against  it, 

in  case  said  judgment  shall  be  affirmed  and  abide  the  order 
and  judgment  of  the  supreme  court  in  this  behalf,  then  this 
obligation  is  to  be  void;  otherwise  to  remain  in  full  force 
and  effect. 

(Signatures  and  seals)92 

4886  Maryland 

Know  all  men  by  these  presents,  that  we,  and 

,  of county  and  the  state  of  Marylaiid, 


so  At  common  law  a  writ  of  error  essary  in  Illinois.  Chicago  &  North- 
operated  as  a  supersedeas  without  a  western  By.  Co.  v.  Garrett,  supra; 
bond.  1  Tidd's  Pr.  580;  Chicago  &  Sec.  106,  Practice  act. 
Northwestern  Ry.  Co.  v.  Garrett,  239  91  Precede  this  by  usual  obligation. 
111.  297,  303  (1909).  A  special  stat-  92  Attach  affidavit  of  surety  as  to 
utory  provision  makes  the  bond  nee-  his  financial  condition. 
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are  held  and  firmly  bound  unto  of  said  county 

and  state,  in  the  full  and  just  sum  of   dollars 

($....)  current  money,  to  be  paid  to  the  said , 

his  certain  attorney,  executors,  administrators  and  assigns; 
to  the  payment  whereof,  well  and  truly  to  be  made  and  done, 
we   bind   ourselves,   our  heirs,    executors   and   administrators 

firmly  by  these  presents.     Signed  and  sealed  this  day 

of ,  19... 

Whereas,   the   said    recovered   in   the    circuit 

court  of  the  state  of  Maryland  for   county  at  the 

term  thereof,  in  the  year  19 . . ,  a  judgment  against 

the  said  and   for  the  sum  of 

and dollars  and cents  ($ ), 

from  which  judgment  the  said and  

have  prayed  an  appeal  to  the  next  court  of  appeals  to  be  held 
for  the  state  of  Maryland : 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 

and    aforesaid  shall  not   cause  a 

transcript  of  the  record  and  proceedings  to  be  transmitted  to 
the  next  court  of  appeals  within  the  time  required  by  law,  and 
prosecute  said  appeal  with  effect,  and  also  satisfy  and  pay  to 

the  said   ,  his  executors,   administrators   and 

assigns,  in  case  the  said  judgment  shall  be  affirmed,  as  well 
the  damages  and  costs  adjudged  in  the  circuit  court  of  the 

state  of  Maryland  for  said county  aforesaid,  as  also 

all  damages  and  costs  that  may  be  awarded  by  the  court  of 
appeals  aforesaid,  then  the  said  bond  to  be  in  full  force  and 
virtue ;  otherwise  of  no  effect. 

93  In  witness  whereof  we  have  hereunto  set  our  hands  and 

seals  this day  of ,  19 .  . . 

(Signatures  and  seals) 
Signed,  sealed  and  deliv- 
ered in  the  presence  of 


4887  Michigan,  circuit  court  commissioner's  appeal 

Know  all  men  by  these  presents,  that  we,    

company,  a  Michigan  corporation,  as  principal,  and 

company  as  sureties,  are  held  and  firmly  bound  unto 

and  the  estate  of   in  the  sum  of   

($ )  dollars,  to  be  paid  to  the  said  and 

the  estate  of    ,  his  heirs,  executors  or  adminis- 
trators, for  the  payment  of  which  well  and  truly  to  be  made, 

93  If  principal  is  a  corporation  use  ture   of   its   president,   and   we,   the 

the    following    instead :       "In    wit-  sureties,  have  hereunto  set  our  hands 

ness  whereof,   has      and  seals  this   day  of 

caused  its  corporate  seal  to  be  here-        ,   19.  .  " 

unto  affixed,  attested  by  the  signa- 
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we  bind  ourselves,  our  executors  and  administrators  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 

19... 

Whereas,  the  above  named  and  the  estate  of 

lately,  to  wit,  on  the   day  of   , 

19 . . ,  before    ,  a  circuit  court   commissioner  for 

the  county  of obtained  a  judgment  for  the  restitu- 
tion of  the  premises  known  as  the  store  number    

avenue  and    street,  together  with  the  basement 

thereunder,  said  premises  being  located  in  the block, 

said  premises  being  in  the  city  of and  for 

dollars  costs,   and  the   above  named    company 

having  appealed  the  same  to  the  circuit  court  for  the  county 
of    : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 

if  the  said company  shall  prosecute  said  appeal 

with  all  due  diligence  to  a  decision  in  said  circuit  court,  and 
if  a  judgment  shall  be  rendered  against  him  in  said  court, 
shall  pay  the  amount  of  said  judgment,  including  the  costs  of 
said  appeal,  and  in  case  the  said  appeal  shall  be  dismissed,  if 

the  said    company  shall  pay  the  costs  of  said 

appeal,  then  this  obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  virtue. 

The  further  condition  of  this  obligation  is  such,  that  in  case 

the  said and  estate, of shall  obtain 

restitution  of  the  premises  described  in  this  complaint  in  this 

suit,  if  the  said company  shall  forthwith  pay  all 

the  rent  due  or  to  become  due  this  complainant  for  the  prem- 
ises above  described,  up  to  the  time  said  complainant  shall 
obtain  restitution  thereof,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

By ,  its  president. 

Attorney  in  fact. 
(Corporate  seal) 

I  hereby  fix  the  penalty  of  the  above  bond  at  the  sum  of 
dollars  and  approve  the  surety  thereon. 


Circuit  court  commissioner,  county,  Michigan. 

4888  Michigan,  circuit  court  appeal,  requisites 

A  statutory  bond,  as  distinguished  from  a  common  law  bond, 
should  specifically  show  for  what  purpose  it  is  given;  such  as 
the  purpose  of  staying  execution,  settling  bill  of  exceptions,  or 
moving  for  a  new  trial.94 

s*  Sec.  7621e,  How.  Stat. 


2904  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

4889  Michigan,  circuit  court  appeal  bond 

Know  all  men  by  these  presents,  that  we, ,  a 

corporation  organized  and  existing  under  and  by  virtue  of 

the  laws  of  the  state  of and  having  its  principal 

office  at  the   of   ,  Michigan,  as  principal, 

and  the of ,  a  corporation  of  .... , 

as  surety,  are  held  and  firmly  bound  unto in  the 

sum   of    dollars,    good  and   lawful  money   of   the 

United  States  of  America,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of , 

19... 

Whereas,  lately  at  a  session  of   court  for  the 

county  of  ,  state  of  Michigan,  in  a  suit  in  said 

court,  in  which    was  plaintiff  and 

was  defendant,  a  final  judgment  was  rendered 

against  the    for  the  sum  of   dollars,  on 

the day  of ,  19 . . ,  together  with  costs  there- 
after to  be  determined;  and,  whereas,  the  said 

having  been  granted  time  in  which  to  settle  a  bill  of  .excep- 
tions for  the  purpose  of  taking  said  cause  to  the  supreme  court 
of  the  state  of  Michigan,  on  writ  of  error,  and  it  being  the 

purpose  of   to  take  said  cause  to  the  supreme 

court  on  writ  of  error : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 

if  the  said  bounden shall  pay  the  said  judgment, 

if  the  same  is  not  set  aside  or  reversed,  and  if  a  writ  of  error 
is  issued  in  said  cause,  shall  prosecute  its  said  writ  of  error 
with  effect,  and  it  shall  pay  and  satisfy  such  judgment  as  shall 
be  rendered  against  it  therein,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force. 

(Signatures  and  seals) 

I  hereby  approve  of  the  foregoing  bond,  this   day 

of ,19... 

,  Judge. 

Notice 

(Caption) 

To  

Please  take  notice  that  attached  hereto  is  a  copy  of  bond 
filed  in  the  above  cause,  and  that  application  will  be  made  for 

the  approval  of  the  same  to  said  court  on   day  of 

,  19.  .,  at  the  opening  of  the  court  on  that  day  at 

the  of  ,  or  as  soon  thereafter  as  counsel 

can  be  heard. 

Dated,  etc. 
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4890  Mississippi,  long  form 

State  of  Mississippi,) 


,  ss. 
.  county.  ] 


Know  all  men  by  these  presents,  that  we,   , 

as  principal,  and ,  as  sureties,  are  held  and  firmly 

bound  unto   ,  in  the  penal  sum  of  

dollars,  for  the  payment  of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators 
jointly  and  severally,  firmly  by  these  presents. 

Signed  with  our  hands  and  delivered  this   dav  of 

,19... 

The  condition  of  this  obligation  is  that  whereas,  a  judg- 
ment was  rendered  by  the  circuit  court  of  the   

county  of  in  said  state,  on  the   day  of 

,  19.  -,  at  the  term  19. .,  thereof  in  case 

number in  said  court  against in  favor 

of for   (possession  of  certain  property  or  in  a 

certain  action  lately  pending  in  said  court). 

Now,  if  said   ,  principal  obligators  herein, 

shall  pay  all  the  costs  of  appeal  in  case  said  judgment  shall 
be  affirmed  as  to  this  appellant  by  the  supreme  court  of  the 
state  of  Mississippi  to  which  court  an  appeal  from  said  judg- 
ment is  to  be  prosecuted,  then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

(Signatures  and  seals) 

The  foregoing  bond  approved day  of ,  19. .. 


Circuit  clerk. 

4891  Mississippi,  short  form 

(Venue) 

Know  all  men  by  these  presents,  that  we,  , 

as  principals  and ,  freeholders  of  the  state  of  Mis- 
sissippi, as  sureties,  are  bound  unto ,  Mississippi,  in 

the  sum  of dollars. 

The  condition  of  this  obligation  is  such  that,  whereas,  in  a 

cause  in  the  circuit  court  of  the    ,  district  of  the 

county,  Mississippi,  namely,    against 

of ,  number ,  on  the  docket 

of  said  court,  at  the   ,  19 . . ,  term  thereof,  judgment 

was  entered  in  favor  of from  which  judgment 

an  appeal  has  been  taken  by    to  the  supreme 

court  of  the  state  of  Mississippi: 

Now,  if  the  appellant  will  prosecute  his  appeal  with  effect, 
or  if  not,  and  the  judgment  is  affirmed,  will  pay  all  such  costs 
as  may  be  awarded  against  him  in  the  supreme  court,  then 
this  obligation  is  to  be  void;  otherwise  to  remain  in  full  force 
and  effect. 

Dated,  etc. 
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4892  Mississippi,  justification  of  sureties 

(Venue) 

This  day  personally  appeared  before  the  undersigned  clerk 
of  the  circuit  court,  in  and  for  said  county,  the  within  named 
sureties,  who,  being  by  me  duly  sworn,  made  oath,  each  for 
himself,  that  he  is  worth,  in  freehold  estate,  over  and  above 
all  legal  exemptions  and  all  his  debts  and  liabilities,  the  sum 
hereinafter  set  opposite  his  name.     That  is  to  say:  the  said 

the  sum  of dollars ;  the  said 

the  sum  of  dollars. 

Sworn,  etc. 

4893  Virginia 

Know  all  men  by  these  presents,  that  we,   , 

as  principal,  and ,  as  sureties,  are  held  and  firmly 

bound  unto in  the  full  and  just  sum  of 

dollars,  to  be  paid  to  the  said ,  certain  attorney, 

executors,  administrators,  or  assigns;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 

in  the  year  of  our  Lord,  nineteen  hundred  and 

Whereas,  lately  at  a  in  a  suit  depending  in 

said  court,  between  ,  a  judgment  was  rendered 

against  the  said and  the  said ,  hav- 
ing obtained  a  writ  of  error  and  filed  a  copy  thereof  in  the 
clerk's  office  of  the  said  court  to  reverse  the  judgment  in  the 

aforesaid  suit,  and  a  citation  directed  to  the  said . . . , 

citing  and  admonishing to  be  and  appear  at  a  United 

States  circuit  court  of  appeals  for  the   circuit,  to 

be  holden  at  on  the   : 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 

the  said   shall  prosecute  said  writ  of  error  to 

effect,  and  answer  all  damages  and  costs  if fail  to 

make plea  good,  then  the  above  obligation  to  be  void ; 

else  to  remain  in  full  force  and  virtue. 

(Signatures  and  seals) 

Sealed  and  delivered  in  presence  of — 

Approved  by — 


4894  West  Virginia,  suspending  bond 

Know  all  men  by  these  presents,  that  we,  ,  as 

principal,  and  ,  as  sureties,  are  held  and  firmly 

bound  unto in  the  just  and  full  sum  of 
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dollars;  to  the  payment  whereof,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly,  severally  and  firmly,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of  .  .  . 

19. .. 

The  condition  of  the  above  obligation  is  such  that,  whereas, 

desire  to  present  a  petition  to  the  supreme  court 

of  appeals  of  the  state  of  West  Virginia,  for  a  supersedeas 

to  a   of  the  circuit  court  for   

county,  rendered  on  the day  of ,  19.  .,  wherein 

;  and,  whereas,  the  said  circuit  court  has  made 

an  order  suspending  said for  the  space  of 

days,  when  the  said  shall  give  bond  before  the 

clerk  of  said  court,  in  the  penalty  of  $ ,  conditioned  as 

provided  by  law  in  such  case ; 

Now,  therefore,  if  the  said shall  well  and  truly 

pay  all  such  damages  as  any  person  may  sustain  by  reason  of 

said  suspension  in  case  a  supersedeas  to  such  shall 

not  be  allowed  and  be  effectual  within  the  above  specified 
time,  then  this  obligation  to  be  void;  else  to  remain  in  full 
force. 

(Signatures  and  seals) 

Signed,  sealed  and  acknowledged  before  and  approved  by 

me  this day  of ,  19 .  . . 

..,  Clerk, 

circuit  court. 

4895  West  Virginia,  appeal  bond 

95  The    condition    of    the    above    obligation    is    such,    that, 

whereas,    ha . .  ,5  upon  petition,  obtained  from 

the  supreme  court  of  appeals  of  West  Virginia,  a 

from  a of  the  circuit  court  of county, 

rendered  on  the day  of ,  19 .  . ,  in  a  suit  therein 

lately  pending,  wherein ,  plaintiff,  and , 

defendant : 

Now,  therefore,  if  the  said shall  well  and  truly 

perform  and  satisfy  the   aforesaid  or  any  part 

thereof,  proceedings  on  which   are   stayed,   in   case  the   said 

or  such  part  shall  be  affirmed,  or  the  said 

be  dismissed,  and  shall  also  pay  all  damages,  costs  and  fees 
which  may  be  awarded  against  or  incurred  by  the  petitioners, 
and  shall  indemnify  and  save  harmless  the  sureties  in  the 
injunction  bond  given  in  the  above  named  cause  against  loss 
or  damages  in  consequence  of  their  suretyship,  then  this  obli- 
gation to  be  void;  else  to  remain  in  full  force. 

(Signatures  and  seals) 

ss  Add  obligation  to  the  state  of 
West  Virginia  instead  of  the  par- 
ties. 


2908 
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06  I  solemnly  swear  that  I  am  worth  more  than  $ 

above    my    debts    and    liabilities.     My    property    consists    of 

and  is  in  the  state  of  West  Virginia,  and  county 

of 

Signed,  sealed,  acknowledged  and  sworn  to  before  me,  and 

approved  as  sufficient,  this day  of  ,  19 . . . 

,  Clerk. 

Acknowledgment  by  corporation 


State  of  West  Virginia, } 
county.^ 

I,    ,  clerk  of  the  circuit  court  in  and  for  the 

county  and  state  aforesaid,  do  certify  that  per- 
sonally appeared  before  me  in  my  said  county  and,  being  by 
me  duly  sworn,  did  depose  and  say  that  he  is  the  resident 

vice-president  of ,  a  corporation,  described  in  the 

writing  hereto  attached,  bearing  date  the   day  of 

,  19 . . ,  authorized  by  said  corporation  to   execute 

and  acknowledge  bonds  and  other  writings  of  said  corpora- 
tion, and  that  the  seal  affixed  to  said  writing  is  the  corporate 
seal  of  said  corporation,  and  that  said  writing  was  signed  and 
sealed  by  him  in  behalf  of  said  corporation,  by  its  authority 
duly  given.  And  the  said ,  resident  vice-presi- 
dent, acknowledged  the  said  writing  to  be  the  act  and  bond 
of  said  corporation. 

Given  under  my  hand  and  official  seal  this   day  of 

,  19... 

.*. ,  Clerk, 


circuit  court. 
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site each  surety's  signature. 
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4896  Corporate  authority  of  principal,  certificate 

(Venue) 

On  the day  of ,  19 .  . ,  before  nie  personally 

came   ,  to  me  known,  who,  being  by  me  duly 

sworn,  did  depose  and  say  that  he  resided  in  the  city  and  state 

of  ;  that  he  is  the  president  of  the   ,  the 

corporation  described  in  and  which  executed  the  foregoing 
instrument ;  that  he  knew  the  seal  of  said  corporation ;  that 
the  seal  affixed  to  said  instrument  was  such  corporate  seal; 
that  it  was  so  affixed  by  order  of  board  of  directors  of  said 
corporation,  and  that  he  signed  his  name  thereto  by  like  order. 


Notary  Public,  etc. 
4897  Corporate  authority  of  surety,  certificate 

(Venue) 

On  this day  of ,  19 . . ,  before  me  personally 

appeared ,  resident  vice-president  at , 

of  the    company,   of    ,   to  me   known, 

who,  being  by  me  duly  sworn,  did  depose  and  say  that  he 

resided  in  the  city  of , ;  that  he  is  resident 

vice-president  of  the  said company  of , 

the  corporaton  described  in  and  which  executed  the  instru- 
ment to  which  this  affidavit  is  attached;  that  he  knew  the 
corporate  seal  of  said  corporation ;  that  the  seal  affixed  to  said 
instrument  is  said  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  board  of  directors  of  said  corporation,  and  that 

he  signed  his  name  thereto  by  like  order ;  that  said 

company  of has  complied  with  the  statutes  of  the 

state  of   ,  enabling  corporations  created  for  that 

purpose  to  transact  surety  business  in  the  state  of , 

and   that   the    superintendent    of    insurance    of   the    state    of 

has  issued  his   certificate   setting  forth   that   said 

company  of has  so  qualified  and  is  now 

authorized  to  transact  surety  business  in  the  state  of ; 

that  he  was  acquainted  with  and  knew  him  to 

be  one  of  the  resident  assistant  secretaries  of  said  corporation 

in   said  city   of    ,   and   that   the   signature    of   said 

subscribed  to  said  instrument  is  in  the  genuine 

handwriting  of  said and  was  thereto  subscribed 

by  authority  of  the  board  of  directors  of  said  corporation, 

and  in  the  presence  of  him,  the  said   ,  resident 

vice-president. 


(Seal)  Notary  Public,  etc. 

4898  Objections,  practice 

An  objection  that  an  appeal  bond  is  not  in  conformity  with 
the  order  of  the  court  granting  the  appeal  must  be  made  in 
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the  trial  court  to  give  the  appellant  an  opportunity  to  file  a 
new  bond.97 

4899  Order  striking,  appeal 

An  order  striking  an  appeal  bond  and  its  approval  is  not  final 
and  appealable  or  subject  to  review  on  error.98 

BILL  OF  EXCEPTIONS 

4900  Bill  of  exceptions  defined 

A  bill  of  exceptions  is  a  statutory  means  of  making  that  a 
part  of  the  record  which  would  not  otherwise  be  a  part  of  it.99 

4901  Origin 

Bills  of  exceptions  had  their  origin  in  the  statute  of  West- 
minster 2,  which  became  part  of  the  common  law  of  Illinois, 
and  which  is  substantially  section  81  of  the  Practice  act.100 

4902  Nature  and  abject 

A  statutory  bill  of  exceptions  is  a  pleading  of  the  party  who 
prepares  and  presents  it,101  and  will  be  taken  most  strongly 
against  him ; 102  it  is  not  a  writing  of  the  judge  who  signs  it; 103 
and  it  is  not  a  part  of  the  record  until  after  judgment.104  Or- 
dinarily, the  object  of  a  bill  of  exceptions  is  to  preserve  in  the 
rdcord  such  matters  as  occur  during  a  trial  which  would  not 
otherwise  become  a  part  of  the  record.105 

4903  Necessity,  costs 

No  bill  of  exceptions  is  necessary  to  bring  before  a  reviewing 
court  that  which  is  a  part  of  the  record  without  a  bill.106  A  bill 
of  exceptions  is  unnecessary  to  bring  up  for  review  errors  which 
appear  on  the  face  of  the  record ; 107  or  where  the  only  question 

97  Griswold  v.  Smith,  221  111.  341,  102  Martin   v.   Chicago  &   Milwau- 

352   (1906).  kee  Electric  E.  Co.,  220  HI.  97,  104 

as  Drainage  Commissioners  v.  Mc-  (1906). 

Nulta,  242  111.  461,  463   (1909).  103  Rogers    v.    Hall,    3    Scam.     5 

99  Mains    v.    Cosner,    67    HI.    536,  (1841)  ;  Sec.  81,  Practice  act  1907. 
539    (1873);   Chase  v.  De  Wolf,  69  10*  Planing    Mill    Lumber    Co.    v. 
111.  47,  49  (1873).  Kreigh,  56  111.  304,  307   (1870). 

100  Haines  v.  Knowlton  Danclerine  105  Chicago  v.  Mecartney,  216  111. 
Co.,  248  111.  259,  261  (1911)  ;  Hurd's      377,  379    (1905). 

Stat.  1909,  p.  1705,  par.  81.  ioe  Chase  v.  De  Wolf,  69  111.  49. 

101  Kiesewetter  v.  Knights  of  i°*  Morgan  Creek  Drainage  Dis- 
Maccabees,  227  111.  48,  52  (1907).         trict   v.    Hawley,    240   111.    123,    131 
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for  review  is  whether  the  judgment  is  supported  by  a  finding 
of  facts.108  Objections  and  exceptions  which  do  not  appear  on 
the  face  of  the  judgment,  order,  or  pleadings  must  be  preserved 
by  a  bill  of  exceptions.109  The  necessity  for  a  bill  of  exceptions 
does  not  arise  until  a  final  disposition  has  been  made  of  the 
motion  for  a  new  trial.110 

In  Michigan,  Supreme  Court  Rule  11  permits  a  special  assign- 
ment of  errors  in  writs  of  error,  where  a  bill  of  exceptions  had 
not  been  settled,  and  dispenses  with  the  necessity  of  a  bill  of 
exceptions.111 

When  a  bill  of  exceptions  is  unnecessary,  the  costs  of  embody- 
ing it  in  the  transcript  will  be  taxed  against  the  party  who  en- 
cumbers the  record  with  it.112 

PRACTICE 

4904  Illinois 

The  questions  arising  in  a  suit  before  submission  of  the  cause 
to  the  jury,  or  before  the  hearing  by  the  court  upon  a  waiver 
of  a  jury,  are  to  be  determined  summarily  by  the  court,  and 
the  court's  rulings  thereon  must  be  preserved  by  a  bill  of  ex- 
ceptions, and  not  in  a  motion  for  a  new  trial,113  and  settled  at 
the  term  when  the  rulings  are  made ;  or  such  bill  of  exceptions 
should  be  settled  and  allowed  within  such  time  thereafter  as  the 
parties  shall  agree  upon  or  within  the  time  that  may  be  allowed 
at  that  term  by  order  of  court ;  and  if  objections  and  exceptions 
thus  occurring  are  included  in  a  bill  of  exceptions  upon  the 
merits  of  the  case,  the  matter  which  should  be  covered  by  a 
separate  bill  of  exceptions  will  be  expunged  from  the  record 
upon  motion  made  for  that  purpose.114  This  rule  is  applicable 
to  proceedings  by  condemnation.115 

(1909);    Drummer    Creek    Drainage  "2  Van  Dusen  v.  Pomeroy,  24  111. 

District  v.  Both,  244  111.   73;   Gal'li-  289,  291   (1860). 

more    v.    Dazey,    12    111.    143,    146  us  Grand     Pacific     Hotel     Co.     v. 

(1850);  Kitchell  v.  Burgwin,  21  111.  Pinkerton,  217  111.  61,  83   (1905). 

40,  45    (1858);    Chicago  v.   Mecart-  m  Cella  v.  Chicago  &  Western  In- 

ney,  supra.  diana    B.     Co.,    217     111.     326,    331 

los  Trudo   v.    Anderson,    10    Mich.  (1905). 

357,  365   (1862).  us  Cella  v.  Chicago  &  Western  In- 

109  People     v.     Beaver     Drainage  diana  B.  Co.,  217  111.  330;  Guyer  v. 

District,  235  111.  278,  279  (1908).  Davenport,  E.  I.  &  N.  W.  By.  Co., 

"oGrubb   v.   Milan,   249   111.   456,  196  111.  370   (1902). 
462  (1911). 

in  Bogers  Shoe  Co.  v.  Coon,  157 
Mich.  547,  548   (1909). 
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4905  Maryland 

The  preparation  and  signing  of  bills  of  exceptions  are  usually 
and  properly  done  after  the  determination  of  the  trial,  either 
during  the  term  at  which  the  ease  has  been  tried,  or  during  any 
regularly  extended  period,  or  by  consent  of  the  parties.116 

4906  Michigan 

Neither  the  exceptions  nor  the  proposed  amendments  need 
be  served  upon  the  opposite  party  before  the  day  appointed 
or  noticed  for  settlement  of  a  bill  of  exceptions.117 

PRESENTATION 

4907  Limitation 

It  is  not  necessary  to  present  a  bill  of  exceptions  until  a  final 
judgment  is  rendered  in  the  cause.118  A  judgment  is  not  final 
until  a  motion  for  a  new  trial  if  made  and  regularly  continued 
has  been  overruled  or  allowed.119  A  party's  right  to  settle  a 
bill  of  exceptions  exists  as  long  as  there  remains  a  motion  for  a 
new  trial  undisposed  of;  as  the  pendency  of  the  motion  con- 
tinues the  jurisdiction  of  the  trial  court  for  the  purpose  of  set- 
tling the  bill  of  exceptions.120  An  order  fixing  the  time  for 
settling  a  bill  of  exceptions  has  no  effect  until  a  disposition  of 
the  motion  for  a  new  trial  is  made;  and  until  such  motion  is 
granted  or  overruled,  no  order  need  be  entered  within  a  term 
extending  the  time  for  settling  the  bill  of  exceptions  beyond  the 
term.121  In  proceedings  in  which  various  steps  are  taken  be- 
fore different  judges  at  different  times,  each  judge  may  sep- 
arately settle  and  sign  a  bill  of  exceptions  which  relates  to  the 
steps  that  were  taken  before  him  alone.122 

In  Michigan,  without  any  extension  of  time,  a  party  has  a 
right  to  the  settlement  of  a  bill  of  exceptions  within  twenty 
days  of  the  entry  of  a  judgment  after  a  disposition  is  made  of 
a  motion  for  a  new  trial.123     Neither  an  affidavit  nor  a  bond 

ne  Carter  v.  Maryland  &  P.  R.  Co.,  121  Harper    v.    Wayne    Circuit 

112  Md.  599  (1910).  Judge,  supra. 

117  People  v.  Littlejohn,  11  Mich.  122  Chicago,  Pekin  &  Southwestern 

60,  62  (1862).  R.  Co.  v.  Marseilles,  107  111.  313,  316 

us  People  v.  Gary,  105  111.  269.  (1883). 

usHosking    v.    Southern    Pacific  123  Harper    v.    Wayne    Circuit 

Co.,  243  111.  320,  329  (1910).  Judge,  155  Mich.  547;  (10,504)  C.  L. 

120  Harper    v.    Wayne    Circuit  1897;  Circuit  Court  Rule  47(a). 
Judge,  155  Mich.  543  (1909). 
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is  necessary  in  support  of  a  motion  for  an  extension  of  time 
within  which  to  settle  a  bill  of  exceptions,  where  no  stay  of 
proceedings  is  sought.124 

4908  Extension  of  time,  jurisdiction 

Under  Florida  practice,  an  order  extending  the  time  for  the 
settling  of  a  bill  of  exceptions  must  be  made  and  entered  on 
record  or  minutes  while  the  court  is  in  session  if  the  bill  of 
exceptions  is  to  be  settled  and  signed  in  vacation.125  The  entry 
of  such  an  order  upon  the  motion  docket  is  insufficient.126 

In  Illinois  and  in  Michigan,  a  bill  of  exceptions  should  be  pre- 
sented for  signature  and  seal  during  the  term  at  which  the 
cause  has  been  disposed  of,  or  within  such  further  time  as  shall 
be  limited  by  an  order  entered  during  that  term,  or  by  an  order 
entered  during  the  succeeding  term  before  the  expiration  of  the 
first  extension  of  time,127  regardless  of  whether  the  order  or  rul- 
ing is  final  and  appealable.128  An  order  may  be  made  permit- 
ting the  filing  of  a  bill  of  exceptions  nunc  pro  tunc  if  the  bill 
is  presented  to  the  court  within  the  time  limited,  but  its 
filing  is  prevented  by  delay  or  neglect  of  the  court  to  sign 
and  seal  it  and  the  fact  of  presentation  appears  on  the  face  of 
the  bill.129  If  the  term  at  wThich  the  cause  was  disposed  of  has 
been  adjourned,  and  thereafter  the  period  first  fixed  for  the 
filing  of  the  bill  has  expired  without  an  order  providing  for  an 
extension  of  time  having  been  made,  the  court,  subsequent  to 
the  expiration  of  that  period,  is  without, jurisdiction  to  make 
an  order  extending  the  time  within  which  a  bill  may  be  pre- 
sented.130 A  bill  of  exceptions  is  signed  during  the  term  in 
which  a  case  has  been  tried,  if  the  bill  has  been  reduced  to  form 
and  signed  at  the  term  at  which  final  judgment  has  been 
rendered.131 

In  Maryland,  successive  extensions  of  time  are  grantable,  pro- 

124  Harper    v.    Wayne    Circuit  652,  653  (1883) ;  Grand  Pacific  Ho- 

Judge,   155   Mich.   547;   Marshall  v.  tel   Co.   v.   Pinkerton,   supra;   Cleve- 

Gage,  156  Mich.  289,  290   (1909).  land    v.    Stein,    14    Mich.    334,    335 

i25Bowden  v.  Wilson,  21  Fla.  165,  (1866). 

171  (1885).  128  Franklin  Park  v.  Franklin,  228 

126  Temple  v.  Florida  Land  &  Im-  111.  591,  592   (1907). 

migration  Co.,  23  Fla.  59,  60  (1887).  129  Hall   v.   Royal   Neighbors,   231 

127  Pieser  v.  Minkota  Milling  Co.,       111.    185,    190    (1907). 

222  111.   139,   142    (1906);   Burst  v.  130  Pieser  v.  Minkota  Milling  Co., 

Wayne,  13  111.  664,  665  (1852)  ;  Sec.  222  111.  142. 

81  Practice  act  1907;   Wabash,  St.  isi  People  v.   Gary,   105   111.   264, 

L.  &  P.  Ry.  Co.  v.  People,  106  111.  270    (1883). 
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vided  the  first  extension  is  ordered  before  the  expiration  of  the 
term  at  which  the  case  was  tried,  and  each  subsequent  extension 
is  granted  before  the  expiration  of  the  one  next  preceding.132 

In  Mississippi,  a  bill  of  exceptions  should  be  signed  during 
the  term  in  which  the  case  is  tried.  If  that  is  impractical  the 
bill  should  be  signed  before  the  ensuing  term  of  the  court  in 
which  the  trial  was  had,  provided  counsel  have  consented  in 
open  court  to  such  signing  and  this  consent  is  certified  to  by  the 
trial  judge  in  the  bill  of  exceptions,  or  the  trial  judge,  by  con- 
sent of  counsel,  or  of  its  own  motion,  has  entered  an  order  on 
the  minutes  postponing  the  settlement  of  the  bill  in  vacation.133 

Further  time  in  which  to  present  a  bill  of  exceptions  cannot  be 
granted  during  vacation  or  out  of  term  nor  by  a  judge  who  is 
not  presiding  and  exercising  judicial  functions  in  the  civil  court 
or  a  branch  thereof  in  which  the  case  was  tried.134  A  judge  of 
two  separate  and  distinct  courts,  while  presiding  in  one  of  these 
courts,  has  no  power  to  grant  an  extension  of  time  within  which 
to  present  and  file  a  bill  of  exceptions  in  a  case  pending  in  the 
other  court.135 

4909  Motion  (D.  C.) 

(Caption) 

Comes  now  the  (plaintiff)  herein  and  moves  the  court  for 
an  extension  of  time  within  which  to  settle  the  bill  of  excep- 
tions and  file  transcript  in  the  court  of  appeals. 

Attorney  for   (plaintiff) 

Attorney  for  defendant. 
Please  take  notice  that  I  will  calendar  this  motion  for  hear- 
ing. 

Attorney  for  (plaintiff) 

Service  of  copy  acknowledged   ,  and  I  consent  to 

the  extension. 

Attorney  for  (defendant) 

(Maryland) 

(Caption) 

This  petitioner  respectfully  shows  that  by  reason  of  the 
inability  of  the  court  stenographer  to  furnish  the  defendant 

132  Carter   v.    Maryland    &   P..    R.  134  United  States  Life  Ins.  Co.  v. 

Lo    supra  Shattuck,   159   111.   610,   615    (1896). 

"3  Rankm   County   Savings   Bank  iss  United  States  Life  Ins.  Co.  v. 

v.  Johnson,  56  Miss.  125,  127  (1878).  Shattuck,  supra. 
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a  copy  of  his  notes,  your  petitioner  has  been  unable  to  pre- 
pare his  bill  of  exceptions,  and  therefore  prays  that  your 
honors  may  grant  an  extension  of  the  time  for  filing  his  bill 

of  exceptions  for days  from  this  date. 

And  as  in  duty  bound,  etc. 


136  Ordered  this    day  of    ,   19 .  . ,   that   the 

time  allowed  defendant  for  filing  his  bill  of  exceptions  in  the 

above  entitled  cause  be  extended  for   days,  to  wit, 

until ,  19... 

4910  Objections  (Fla.) 

(Caption) 

Objections  of ,  defendant  to  the  bill  of  excep- 
tions (ordinary  bill  as  distinguished  from  evidentiary  bill), 
proposed  by  the  plaintiff in  the  above  case. 

Strike  out  all  the  words  and  figures  to  be  found  on  pages 
(Set  forth  and  specify  matter  objected  to  and  proposed  amend- 
ment). 

Defendant  reserves  the  right  to  point  out  any  and  all  other 
errors  and  imperfections  which  may  be  found  to  exist  in  the 
bill  of  exceptions  aforesaid,  and  to  ask  for  a  correction  of 
the  same  at  any  time  before  said  bill  of  exceptions  may  be 
accepted  and  signed  by  the  judge. 


Attorney  for  defendant. 

(Illinois) 

(Caption) 

And  now  comes  the  plaintiff,  whose  appearance  herein  at 

this  time,  by  its  attorney,    ,  is  limited  to  the 

single  purpose  of  making  the  following  motion,  to  wit,  that 
the  order  of  record   herein,   extending   the   time   to   file   the 

defendant's  bond  and  bill  of  exceptions  for days  after 

the    day  of   ,   19..,  which  appears  on  page 

....  of  record  book  number  ....  of  this  honorable  court,  be 
set  aside  and  held  for  naught,  and  for  the  reasons  following: 

1.  Said  order  was  obtained  without  the  consent  or  knowl- 
edge of  or  notice  to,  said  plaintiff  or  its  attorneys,  and  in 
violation  of  the  law  rules  of  this  honorable  court,  which  pro- 
vide that,  "No  motion  will  be  heard  or  order  made  in  any 
cause  without  notice  to  the  opposite  party,  when  an  appear- 

ise  in    Illinois,     a    mere    judge's  with  the  clerk,  does  not  amount  to 

memorandum  to  extend  the  time  for  an    order     granting    the    extension, 

the  presentation  of  a  bill  of  excep-  United  States  Life  Ins.  Co.  v.  Shat- 

tions,  which  is  not  made  on  the  dock-  tuck,  159  111.  617. 
et  of  the  court  or  filed  or  deposited 
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ance  of  such  party  has  been  entered,  except  where  a  party  is 
in  default,  or  when  a  cause  is  reached  on  the  call  of  the  calen- 
dar." 

2.  Because    said    order    was    entered    by    the    honorable 

,  one  of  the  judges  of  the    court  of 

county  while  he  was  holding  the    term 

of  the  criminal  court  of county,  and  while  he  was 

engaged  in  the  call  and  hearing  of  the  criminal  docket  of  said 
criminal  court,  and  after  the  expiration  of  the  term  of  said 
court  in  which  said  judgment  was  rendered. 

3.  Because  said  judgment  in  favor  of  said  plaintiff  and 
said  order  fixing  the  time  within  which  said  bond  and  bill  of 
exceptions  might  be  filed  were  made   and  rendered  on  the 

day  of ,  19 . . ,  of  the term , 

19..,  of  this  honorable  court,  and  the  said  order  extending 
the  time  to  file  said  bond  and  bill  of  exceptions  was  entered 

after  the  expiration  of  said  term,  and  was  and  is 

contrary  to  law,  and  to  the  decisions  of  the  supreme  court  of 
the  state  of  Illinois. 

By':::::::::::::::::::.. 

its  president. 

Attorney  for  plaintiff  ad  hoc. 
(Venue) 

,  being  duly  sworn,  on  oath  says  that  he  is  the 

president  of  the  plaintiff  ,  and  saving  the  con- 
clusions of  law,  of  which  he  knows  not,  that  the  matters  and 
things  stated  in  the  above  and  foregoing  motion  and  reasons 
therefor  are  true. 

Subscribed,  etc. 

MATTERS  NOT  OF  RECORD 

4911  Generally 

A  bill  of  exceptions  should  not  include  matters  of  record.137 

4912  Affidavits 

Affidavits  that  are  used  in  support  of  a  step  taken  in  a  case 
are  not  a  part  of  the  record  unless  made  so  by  a  bill  of  excep- 
tions. Their  appearance  in  the  transcript  does  not  make  them 
a  part  of  the  record  of  the  case.138 

Qii3V?fe  V-  Hawkin9>  48  m-  308,  ™-  31,  32  (1858) ;  People  v.  Beaver 

dll   (1868).  Drainage     District,     235     111.     279- 

138  McDonald  v.  Arnout,  14  111.  58,  Garrity  v.  Lozano,  83  111.  597,  599 

61   (1852);  Lucas  v.  Farrington,  21  (1876). 
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4913  Affidavit  of  merits 

An  affidavit  of  merits,  if  filed  with  a  plea  of  the  general  issue 
and  not  stricken  from  the  files,  is  a  part  of  the  plea  and  a  part 
of  the  record,  requiring  no  bill  of  exceptions  to  bring  it  before 
a  reviewing  court.139 

4914  Amendment 

Alleged  error  in  ordering  an  amendment  of  the  record  at  a 
subsequent  term  must  be  presented  by  bill  of  exceptions,  which 
should  recite  all  of  the  evidence  upon  which  the  amendment  is 
based.140 

4915  Appearance 

The  appearance  of  a  defendant,  if  it  stands  in  place  of  proc- 
ess, is  a  part  of  the  record  in  the  case  without  a  bill  of 
exceptions.141 

4916  Bill  of  particulars 

A  bill  of  particular  is  no  part  of  the  record  without  a  bill 
of  exceptions,  unless  filed  with  the  declaration.  It  is  no  part 
of  the  record  or  the  declaration  if  filed  under  rule  of  court.142 

4917  Challenge  to  the  array 

.    A  motion  challenging  the  array  and  an  affidavit  in  its  sup- 
port are  no  part  of  the  record  without  a  bill  of  exceptions.143 

4918  Change  of  venue 

A  petition  for  a  change  of  venue,  the  affidavit  and  the  rul- 
ing thereon  must  be  incorporated  in  a  bill  of  exceptions  to 
make  them  part  of  the  record.144 

4919  Conduct,  objectionable 

Improper  conduct  of  parties  at  the  trial  will  not  be  reviewed 

139  Whiting  v.  Fuller,   22   111.   33  518    (1863);    Hess   Co.   v.    Dawson, 

(1859);    Williams    v.    Reynolds,    86  149   111.    138,    145    (1894);    Baldwin 

111.  263,  265   (1877).  v.   McClelland,   152   111.   54;    Fish  v. 

"oGebbie  v.  Mooney,  121  111.  255,  Farwell,  160  111.  236,  253  (1896). 
258    (1887);    Howell  v.   Morlan,   78  i«  East  St.  Louis  C.  &  W.  Ry.  Co. 

111.  162,  164   (1875).  v.  Illinois  State  Trust  Co.,  248  111. 

i"  Baldwin  v.  McClelland,  152  111.  559,  561   (1911). 
42,  51   (1894).  i44Grundies    v.     Martin,    90    111. 

i42Schofield  v.  Settley,  31  HI.  515,  552,  553  (1878). 
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on  appeal  or  writ  of  error  unless  the  objectionable  matter  is 
embodied  in  a  bill  of  exceptions.145 

4920  Continuance 

A  bill  of  exceptions  is  necessary  to  present  to  a  reviewing 
court  the  trial  court's  action,  upon  a  motion  for  a  continuance.146 

4921  Copy  of  instrument  sued  upon 

A  copy  of  the  instrument  sued  upon  filed  with  the  declaration 
is  no  part  of  the  record,  unless  made  so  by  a  bill  of  exceptions.147 

4922  Demurrer,  order  overruling 

A  decision  overruling  a  demurrer  is  a  part  of  the  record 
without  a  bill  of  exceptions,  and  it  should  not  be  included  in 
the  bill.148 

4923  Depositions 

The  depositions  in  a  case  are  no  part  of  the  record  without  a 
bill  of  exceptions.149  The  depositions  should  either  be  copied 
into  the  bill  itself,  or  they  should  be  particularly  referred  to, 
and  by  express  terms  made  a  part  of  the  bill  in  a  way  to  clearly 
present  them  for  the  certification  of  the  judge  who  tries  the 
case,  or  who  signs  and  seals  the  bill  of  exceptions.150 

4924  Documents 

A  document  cannot  be  made  a  part  of  a  bill  of  exceptions  by 
reference,  although  the  document  is  found  in  some  other  place 
in  the  record.151 

4925  Evidence,  presumption 

To  obtain  a  review  of  the  evidence  by  an  appellate  court 
in  an  action  at  law,  the  correct  practice  is  to  preserve  the  evi- 
dence by  a  bill  of  exceptions.   If  the  evidence  is  not  so  incorpor- 

nsDeel   v.   Heilgenstein,   244  111.  no  Moss    v.    Flint,    13    HI.    570 

239,  242  (1910).  (1852). 

"6  Bishop   Hill   Colony  v.   Edger-  iso  Wright  v.  Griffey,  146  111.  394, 

ton,  26  111.  54  (1861).  397   (1893). 

1*7  Newman  v.  Eavenscroft,  67  111.  isi  Frank  v.  Chicago,  216  111.  587, 

496,  497  (1873);  Garrity  v.  Lozano,  588   (1905);  Kalish  v.  Chicago,  219 

supra.  HI.  ^  137  (1905). 

1*8  Nordhaus  v.  Vandalia  R.  Co., 
242  111.  166,  169   (1909). 
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ated,  it  must  be  particularly  referred  to  and  made  a  part  of  the 
bill  of  exceptions  by  express  terms  and  in  a  manner  to  clearly 
bring  the  evidence  under  the  sanction  of  the  judge  who  signs 
the  bill  of  exceptions.152  All  testimony  elicited  upon  cross-ex- 
amination, contradicting,  explaining,  enlarging,  narrowing  or 
modifying  the  evidence  in  chief  is  treated  as  evidence  given  on 
the  part  of  the  party  calling  the  witness.153 

A  court  has  no  power  to  refuse  to  settle  and  sign  a  bill  of 
exceptions  merely  for  the  reason  that  he  does  not  recall  the 
evidence  in  a  case  in  which  the  testimony  has  not  been  reduced 
to  writing,  but  he  should,  in  some  way,  inform  himself  concern- 
ing the  evidence,  as  by  a  re-examination  of  the  witnesses.154 

In  the  absence  of  a  statement  in  the  bill  of  exceptions  that  it 
contains  all  of  the  evidence,  it  will  be  presumed  that  there  was 
evidence  enough  besides  that  which  is  shown  in  the  bill  to  sus- 
tain the  trial  court's  action,155  or  the  verdict  of  the  jury,  if 
either  is  questioned  upon  the  entire  evidence  submitted.  This 
rule  has  no  application  where  the  single  question  raised  in- 
volves the  admissibility  of  a  specific  item  of  evidence.156 

4926  Exhibits 

Exhibits  are  properly  a  part  of  the  bill  of  exceptions  if  they 
are  so  identified  by  the  bill  and  the  judge's  certificate  as  to 
show  conclusively  that  they  are  the  ones  that  were  offered  in 
evidence.157 

4927  Instructions       * 

To  properly  present  to  an  Illinois  reviewing  court  the  ques- 
tion of  the  refusal  of  an  instruction  it  is  not  necessary  to  in- 
corporate in  the  bill  of  exceptions  all  of  the  instructions  that 
were  given  and  refused  on  the  trial  on  either  side,  unless  the 
refused  instructions  are  the  only  instructions  that  were  offered 
and  none  were  actually  given. 15S  If  error  is  based  upon  the 
refusal  to  give  proper  instructions,  the  bill  of  exceptions  should 

i52Legnard   v.    Rhoades,    156   111.  206,   209    (1864);   James  v.  Dexter, 

431,  435   (1895);   Moss  v.  Flint,   13  113  111.  654,  656  (1885). 

HI.  572;   Knott  v.  Swannell,  91  111.  ise  Nason  v.  Letz,  73  111.  371,  373 

25  (1878).  (1874). 

153  Wilson    v.    Wagar,    26    Mich.  is?  Hughes  v.   Bell,   157   111.   655, 

452,  458  (1873).  658   (1895). 

is*  People   v.   Gary,    105   111.   264,  iss  Ives  v.  Vanscoyoc,  81  111.  120, 

271   (1883).  123  (1876)  ;  Strohm  v.  Hayes,  70  111. 

i55Buckland   v.    Goddard,    36    111.  41,45   (1873). 
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contain  enough  of  the  evidence  or  the  case  to  show  the  material- 
ity or  the  application  of  the  refused  instruction.159 

4928  Judgment,  abbreviated  entry 

A  bill  of  exceptions  seeking  to  question  the  validity  of  an 
abbreviated  judgment  entry,  must  show  all  the  proceedings  that 
were  taken  in  the  case  in  opposition  to  the  entry  of  the  judg- 
ment ;  that  the  judgment  entry  was  the  only  entry  made  in  the 
case,  if  such  is  the  fact;  and  that  the  extended  order  is  directly 
based  upon  the  abbreviated  entry.160 

4929  Notice 

A  bill  of  exceptions  is  necessary  to  make  the  service  of  a 
notice  of  an  intended  motion  in  vacation  a  part  of  the  record.161 

4930  Objections 

Objections  which  do  not  arise  upon  the  face  of  the  record 
will  not  be  considered  on  appeal  or  writ  of  error,  unless  pre- 
served by  bill  of  exceptions.162 

4931  Plea,  re-instating 

Stricken  pleas  are  no  part  of  the  record  without  a  bill  of 
exceptions.163  Error  which  is  based  upon  the  overruling  of  a 
motion  to  re-instate  a  plea  that  has  been  stricken  from  the 
files,  is  reviewable  only  when  the  application  for  re-instating, 
the  ruling  and  the  exception  are  made  a  part  of  or  presented 
by  a  bill  of  exceptions.164 

4932  Remarks  of  counsel 

The  remarks  of  counsel  are  reviewable  on  appeal  when  they 
are  incorporated  in  a  bill  of  exceptions  stating  what  they  are, 
and  when  it  appears  from  the  bill  that  proper  objections  to  the 
propriety  of  the  remarks  were  interposed  at  the  time  they  were 

159  Evans  v.   Lohr,   2    Scam.    571,  163  Snell    v.    Church    Trustees,    58 

515   (1840).  111.  290,  293   (1871);  Gaynor  v.  Hi- 

iso  Nicholson  v.  Loeff,  253  111.  526,  bernia   Savings   Bank,   166   111.   577, 

527     (1912);     Sec.     62,     Municipal  579  (1897). 

Court  act.  164  Hill  v.  Harding,  93  HI.  77,  83 

i6i  Rich  v.  Hathaway,  18  111.  548,  (1879). 
549  (1857). 

162  Frank  v.  Chicago,  216  111.  587, 
588  (1905). 
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made,  that  the  court  ruled  or  refused  to  rule  upon  them,  and 
that  a  proper  exception  was  preserved  to  the  ruling  of  the 
court,  or  that  the  court  refused  to  rule.165  The  remarks  of 
counsel  cannot  be  made  a  part  of  the  record  by  an  affidavit 
incorporated  in  the  bill  of  exceptions.166 

4933  Rules  of  court 

A  notice  and  rule  of  court  are  not  a  part  of  the  record  with- 
out a  bill  of  exceptions.167  Errors  arising  out  of  the  misapplica- 
tion of  the  rules  of  practice  by  the  trial  court  will  not  be  re- 
viewed on  appeal  or  writ  of  error  unless  the  rule  complained  of, 
together  with  the  action  taken  thereon,  are  set  out  in  a  bill  of 
exceptions.168 

4934  Ruling  of  court 

The  decision  of  the  court  need  not  be  excepted  to  and  the 
exception  made  a  part  of  the  bill  of  exceptions  where  an  alleged 
error  appears  in  the  record  proper  as  made  up  by  the  clerk; 
but  where  the  error  consists  of  a  ruling  of  the  court  about  a 
matter  which  can  only  be  made  a  part  of  the  record  by  a  bill 
of  exceptions,  the  ruling  is  not  reviewable  on  appeal  or  writ  of 
error  unless  there  is  an  exception  properly  preserved  in  a  bill  of 
exceptions.1 69 

4935  Verdict  and  judgment 

A  verdict  and  judgment  are  matters  of  record  and  should  not 
be  included  in  the  bill  of  exceptions.170  But,  an  objection  and 
exception  to  the  finding  and  judgment  of  a  court  must  be  pre- 
served by  a  bill  of  exceptions.171  The  question  whether  a 
judgment  is  supported  by  the  evidence,  or  whether  proper  rules 
of  law  were  applied  by  the  court,  is  reviewable  on  appeal  or 
writ  of  error,  if  the  bill  of  exceptions  shows  an  exception  to  the 
admission  of  the  testimony,  although  the  bill  does  not  contain 
an  exception  to  the  rendition  of  the  final  judgment  and  there 

165  Chicago,  Burlington  &  Quincy  i«»  Close  v.  Chicago,  217  111.  216, 
E.  Co.  v.  Eeisch,  247  111.  350,  356  219  (1905);  Helmuth  v.  Bell,  150  111. 
(1910).  263,  266  (1894). 

166  Chicago,  Burlington  &  Quincy  "0  Cilley  v.  Hawkins,  48  111.  308, 
E.  Co.  v.  Eeisch,  supra.  312   (1868). 

167  Brunei  ies  v.  Martin,  90  111.  552,  i?i  People  v.  Chicago,  Indianapolis 
553  (1878).  &  St.  L.  S.  L.  Ey.  Co.,  243  111.  221, 

ies  Illinois  Central  E.  Co.  v.  Has-  223  (1909) ;  Grand  Pacific  Hotel  Co. 
kins,  115  111.  300,  311  (1885).  v.  Pinkerton,  217  111.  75. 
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are  no  propositions  of  law  in  a  case  tried  by  the  court  without 
a  jury.172 

STIPULATIONS 

4936  Documentary  evidence,  repetition 

(Caption) 

It  is  hereby  stipulated  and  agreed  that  where  any  docu- 
mentary or  written  evidence  appears  once  in  the  bill  of  excep- 
tions or  transcript  of  the  record,  it  need  not  be  copied  again ; 
but  if  the  same  is  offered  again  or  appears  again  in  the  bill 
of  exceptions  or  the  transcript  of  the  record,  it  may  be  so 
indicated  by  a  proper  reference  to  the  same  where  it  is  fully 
set  forth. 

Dated,  etc. 


Attorney  for  city  of 

Attorney  for  objectors.173 

4937  Exhibits,  original  (Fla.) 

(Caption) 

Whereas,  certain  original  exhibits  have  been  directed  by 
the  court  below  to  be  sent  to  the  supreme  court  of  Florida, 
and,  whereas,  it  is  necessary  that  in  the  preparation  of  the 
briefs  for  the  supreme  court  counsel  should  have  access  to 
said  original  exhibits;  it  is  hereby  agreed  between  counsel 
representing  the  respective  parties  that  the  original  exhibits 
ordered  to  be  sent  to  the  supreme  court  shall  remain  in  the 
possession  of  the  clerk  of  the  court  below  until  counsel  have 
prepared  their  briefs,  when  said  exhibits  shall  be  forwarded 
to  the  supreme  court;  and  it  is  further  agreed  that  this  stip- 
ulation be  filed  in  the  supreme  court. 

Dated,  etc. 


Counsel  for  plaintiff  in  error. 
Counsel  for  defendant  in  error. 

Motion 


(Caption) 

Now  comes  counsel,  representing  the  respective  parties  and 
requests  the   court  to  make   an   order   allowing   the  original 

i"  Grand     Pacific     Hotel    Co.    v.  record,  on  page which  should 

Pinkerton,  217  111.  72.  duly   appear   at   this   place;    but   as 

173  At   places  where  repetition   of  per  stipulation  filed  and  in  this  rec- 

a    document    is    to    be   avoided,    the  ord  on  page   ,  the  clerk  is  to 

clerk  who  prepares  the  record  makes  make  reference  to  avoid  the  copying 

the  following  notation :     ' '  Reference  of    files    once    copied    and    in    this 

is  hereby  made  to    record. ' ' 

herein  heretofore  appearing  in  this 
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exhibits  in  the  above  entitled  cause  to  remain  with  the  court 
below  until  all  briefs  have  been  made  in  said  case,  in  accord- 
ance with  the  stipulation  of  counsel  hereto  attached. 

(Signature  of  counsel) 

4938  Extending-  time  to  settle  bill 

(Caption) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  and  their  attorneys,  that  the  (plaintiff  or  defend- 
ant)  may  have    days  additional  time  within  which 

to  present  and  settle  the  bill  of  exceptions  in  the  above  cause. 

(Signature  of  attorneys) 

4939  Nunc  pro  tunc  filing 

(Caption) 
It  is  hereby  stipulated  that  the  bill  of  exceptions  in  said 

cause  may  be  filed  this  day  nunc  pro  tunc  as  of day 

of ,19... 

4940  Original  bill;  incorporation,  stipulation  necessary 

An  original  bill  of  exceptions  cannot  be  used  as  a  part  of 
the  transcript  of  the  record  except  by  agreement  of  parties.174 

4941  Original  bill,  incorporation ;  practice 

A  stipulation  to  incorporate  the  original  bill  of  exceptions 
in  the  transcript  need  not  be  in  writing;  but  if  the  stipulation 
is  in  writing,  it  should,  in  some  manner  be  made  a  part  of  the 
record  in  the  court  of  original  jurisdiction.  A  written  stipula- 
tion which  does  not  appear  on  the  original  bill  itself,  should 
be  presented  by  the  party  desiring  the  transcript  of  the  record 
to  the  clerk  of  the  nisi  prius  court  and  should  be  attached  by 
him  to  the  bill  of  exceptions.175 

4942  Original  bill ;  incorporation,  stipulation  (111.) 

(Caption) 

It  is  hereby  stipulated  by  and  between  the  attorneys  for  the 
respective  parties  that  the  original  bill  of  exceptions  in  the 
above  cause,  instead  of  a  copy  thereof,  shall  be  certified  and 
incorporated  in  the  transcript  of  the  record  in  said  cause, 
according  to  the  statute  in  such  case,  with  like  effect  in  the 
appellate  court,  or  in  the  supreme  court,  if  the  cause  shall  go 

174  Lake  Shore  &  Michigan  South-  i75park    Commissioners    v.    Boal, 

ern  Ry  Co.  v.  Hessions,  150  111.  546,       228  111.  589,  590   (1907). 
552   (1894). 
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to  said  courts,  as  though  a  copy  of  the  bill  of  exceptions  were 
incorporated  in  such  transcript. 

Attorney  for  plaintiff. 
Attorney  for  defendant. 


4943  Original  papers,  incorporation  (Fla.) 

(Caption) 

Now  comes  the  plaintiff  in  the  above  styled  case  by  his 
attorney  and  respectfully  shows  unto  your  honor  that  two  of 
the  original  papers  offered  in  evidence  herein  are  considered 
by  the  plaintiff  as  necessary  to  be  presented  to  the  supreme 
court  in  order  that  it  may  arrive  at  the  true  facts  concerning 
them.     The    papers    referred    to    are    the    original    contract 

entered   into    on    and   the    proposed   paper  which 

defendant  had  at on and  which  he  pro- 
posed to  execute  and  deliver  to  plaintiff  on  that  date.  Plain- 
tiff deems  it  necessary  to  have  the  original  contract  before 
the  supreme  court  for  the  reason  that  there  are  some  erasures 
and  interleniations  there  which  will  not  appear  in  the  bill  of 
exceptions.     He  considers  the  proposed  instrument  which  was 

to   be   made   on    as   being   necessary   to   send   up, 

because  there  are  certain  erasures  and  interleniations  made 

in  that  paper  after  it  was  shown  to  the  plaintiff  at 

on  the    which  erasures  and  interleniations  do  not 

appear  in  the  bill  of  exceptions  and  would  not  be  made  to 
appear  therein.  It  is  the  desire  of  the  plaintiff  that  the 
supreme  court  inspect  these  original  papers,  and  he  respect- 
fully asks  the  court  to  make  an  order  that  the  clerk  of  the 
circuit  court  shall  send  said  original  papers  to  the  clerk  of 
the  supreme  court,  at  the  time  the  transcript  of  record  is  sent 
to  the  supreme  court  in  this  case. 


Plaintiff's  attorney. 
Order 


(Caption) 

The  foregoing  application  coming  on  to  be  heard,  after  con- 
sideration thereof,  it  is  ordered  by  the  court  that  the  two 
original  papers  mentioned,  viz.:  (Describe  papers  as  above) 
shall  be  transcripted  by  the  clerk  of  this  court  to  the  clerk 
of  the  supreme  court  when  the  transcript  of  record  in  this 
case  is  sent  to  the  supreme  court  for  their  inspection. 
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4944  Original  papers,  production  (D.  C.) 

In  the  court  of  appeals  of  the  District  of  Columbia. 

Petitioner,  General  Calendar  No 


}• 


Special   Calendar   No. 


Respondent. 

To  the  honorable  the  chief  justice  and  the  associate  justices 
of  the  court  of  appeals  of  the  District  of  Columbia. 

Comes  now  the  petitioner  in  the  above  entitled  cause,  by  its 

attorney,  ,  and  respectfully  represents  unto  your 

honors : 

That  the  printed  transcript  of  the  record  in  this  cause,  page 
. . .,  sets  out  that  the  attachment  bond  of  your  petitioner  was 

approved  by  a  judge  of  the  municipal  court  on    , 

19 . . ,  or  two  days  before  the  original  action  was  filed ;  whereas, 

as  a  matter  of  fact,  the  bond  was  approved  on ,  19. ., 

and  on  the  same  day,  but  after  the  institution  of  the  original 
action ; 

That  the  mistake  appearing  in  the  printed  transcript  of  the 
record  in  this  cause  is  prejudicial  to  the  rights  of  petitioner, 
,  a  corporation,  in  that  it  states  that  an  attach- 
ment bond  was  executed  and  approved  two  days  before  the 
filing  in  the  municipal  court  of  the  original  cause  of  action, 
which  was  the  basis  of  the  attachment  and  which  is  not  a  fact 
and  not  shown  by  the  original  records : 

Wherefore,  your  petitioner  respectfully  prays  that  an  order 
issue  out  of  this  honorable  court  directed  to  the  clerk  of  the 
supreme  court  of  the  District  of  Columbia  commanding  him 
to  transmit  to  this  honorable  court  for  its  inspection,  the  orig- 
inal bond  executed  in  the  above  entitled  cause  by  your  peti- 
tioner and  approved  by    ,  one  of  the  judges  of 

the  municipal  court. 


Counsel  for  petitioner. 
District  of  Columbia,  ss: 

Personally  appeared  before  me,  the  undersigned  authority, 

,  to  me  well  known,  who  being  by  me  first  duly 

sworn  according  to  law,  deposes  and  says: 

That   he   is   the   attorney  for  the   petitioner  in   the   above 
entitled  cause  now  pending  in  the  court  of  appeals,  District 

of  Columbia,  and  that  on   ,  19 .  . ,  he  instituted  this 

action  by  filing  for  the  petitioner  the  original  papers  in  the 
municipal  court  of  the  District  of  Columbia ;  that  immediately 

after  the  filing  of  said  suit  he  presented  to ,  one 

of  the  judges  of  said  municipal  court,  the  attachment  bond 

of  the  petitioner  for  approval,  and  that  on  said day  of 

,  19..,   and  after  the  institution   of  the  original 

action  in  debt,  said  bond  was  approved  by  the  said „ 

one  of  the  judges  of  the  municipal  court. 
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Affiant  further  states  tbat  be  has  personally  examined  the 
original  bond  now  in  the  custody  of  the  clerk  of  the  supreme 
court  of  the  District  of  Columbia,  and  that  said  bond  shows 

on  its  face  that  it  was  approved  on ,  19 . . ,  and  not 

on t  19.  .,  as  appears  on  page   ...  of  the  transcript 

of  the  record  in  this  cause  now  before  this  court. 

Affiant  further  states  that  the  facts  stated  in  the  above 
motion  are  true  of  his  personal  knowledge. 

Subscribed,  etc. 

Service   of  the  foregoing  petition  acknowledged    (copy  of 

same  having  been  delivered  to  me)  this day  of , 

19... 


Attorney  for  respondent. 


REQUISITES 

4945  Statute  and  rules,  compliance 

The  preparation  and  authentication  of  a  bill  of  exceptions 
must  be  in  accordance  with  the  requirements  of  statute  and  rules 
of  court  governing  the  same:  a  bill  of  exceptions  is  a  nullity 
without  such  compliance.176 

4946  Adjournment 

It  is  not  necessary  that  a  bill  of  exceptions  should  show  an 
adjournment  and  reconvening  of  the  court,  if  at  the  conclu- 
sion of  the  bill  there  is  a  recital  that  it  contains  all  of  the 
evidence  offered  and  received  on  the  trial  of  the  case.177 

4947  Evidence,  presumption 

A  bill  of  exceptions  should  recite  that  it  contains  all  of  the 
evidence,  or  it  will  be  presumed  on  appeal  or  writ  of  error,  that 
there  was  sufficient  evidence  to  sustain  the  judgment.178 

It  is  not  necessary,  under  Michigan  practice,  that  a  certifi- 
cate to  a  bill  of  exceptions  should  expressly  state  that  the  bill 
contains  all  or  the  substance  of  all  of  the  testimony,  if  from 
an  inspection  of  the  bill,  it  can  be  readily  seen  that  all  of  the 

176  Montgomery     v.     Florida,     54  "SEddleman     v.     Union     County 

Fla.  73,  76  (1907).  Traction  &  Power  Co.,  217  111.  409 

i«  People  v.   Cairo  V.   &   C.   Ky.  (1905). 
Co.,  243  111.  217,  219  (1910). 
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testimony  is  therein  included.179    And  this  rule  is  unaffected  by 
Circuit  Court  rule  47d.180 

4948  Exceptions 

A  bill  of  exceptions  must  contain  all  of  the  objections  and 
exceptions  to  the  errors  which  do  not  appear  on  the  face  of  the 
pleadings,  judgment  or  orders.181  The  bill  must  show  affirma- 
tively that  an  exception  was  taken  at  the  time  the  decision  was 
made.182  This  rule  is  applicable  to  the  disallowance  of  motions 
for  a  new  trial,  to  the  giving  of,  or  the  refusal  to  give  instruc- 
tions.183 The  mere  announcement  by  counsel  that  he  disagrees 
with  the  court  is  equivalent  to  an  objection,  but  not  to  an 
exception.184 

4949  Pleading's  and  orders 

The  pleadings,  the  orders,  the  judgment  and  the  exceptions 
to  judgment  on  demurrer  should  not  be  set  out  in  a  bill  of 
exceptions.185 

4950  Pleas,  oral 

A  plea  which  the  practice  of  the  state  permits  to  be  pleaded 
orally  and  of  which  a  notation  of  its  filing  is  made  upon  the 
record  need  not  be  set  forth  at  length  in  the  bill  of  exceptions.1 86 

4951  Presentation 

The  fact  of  presentation  must  appear  on  the  face  of  the  bill.187 
A  bill  of  exceptions,  whether  taken  within  the  term  or  within 
any  extended  time,  must  show  on  its  face  that  it  was  taken  and 
signed  at  the  trial.188 

i79lr0nwood   Store   Co.   v.   Harri-  i83Dickhut  v.  Durrell,  11  HI.  84, 

son,     75     Mich.     197,    201     (1889);  85. 

Hitchcock  v.  Burgett,  38  Mich.  501,  i«4  Climax    Tag   Co.    v.    American 

508,  509    (1877);   Atlas  Mining  Co.  Tag  Co.,  234  111.  181. 

v.  Johnston,  23  Mich.  36,  46  (1871).  i»5  Safford  v.  Vail,  22  111.  327,  330 

iso  Conner  v.  Lake  Shore  &  Mich-  (1859). 

igan    Southern    Ey.    Co.,    158    Mich.  186  National  Valley  Bank  v.  Hous- 

688,  695   (1909).  ton,  66  W.  Va.  336,  341,  342  (1909). 

isi  People  v.  O  'Gara  Coal  Co.,  231  ist  Hall   v.   Boyal   Neighbors,   231 

111.  172,  173  (1907);  Chicago  v.  Me-  111.  185,  192   (1907). 

cartney,   216   111.   377,   379.  iss  Burst   v.   Wayne,   13   111.   665; 

182  Climax    Tag   Co.    v.    American  Wabash,  St.  Louis  &■  Pacific  Ey.  Co. 

Tag  Co.,  234  111.   179,  182    (1908);  v.  People,  106  111.  652,  653   (1883). 
Dickhut    v.    Durrell,    11    111.    72,    84 
(1849)  ;    Miere   v.    Brush,    3    Scam. 
21,  23    (1841). 
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FORMS 

4952  Abatement,  plea  stricken  (111.) 

189  Be  it  remembered  that  on  the day  of , 

19.  ,  garnishee  in  the  above  cause,  by  its  attor- 
ney     f  filed  its  plea  in  abatement  in  said  cause, 

which  said  plea  is  in  the  words  and  figures  following:  (Here 
insert  plea),  and  afterwards,  on  ,  19..,  said  gar- 
nishee, as  aforesaid,  filed  in  said  cause  a  power  of  attorney 

dated   ,  executed  by  the  said    and 

under  its  corporate  seal,  which  power  of  attorney  is  as  fol- 
lows, viz. :   (Here  insert).     That  on  the   ,  19.  .,  the 

said   plaintiff,    ,    ,    by   his   counsel, 

moved  the  court  to  strike  from  the  files  in  said  cause  the  said 
plea  in  abatement  of  the  ,  so  filed  by  its  attor- 
ney,     ,   and  also  for  a  final  judgment  upon  the 

conditional  judgment  before  that  time  rendered  against  said 

garnishee,  ;  which  mo  don  the  court,  against  the 

objections  of  the  counsel  for  said  garnishee  allowed,  and 
thereupon  rendered  judgment  against  said  garnishee  for  the 

sum  of   dollars ;  to  which  decision  of  the  court  in 

striking  said  plea  from  the  files  and  rendering  said  judgment 

against  said  garnishee,  the  said  garnishee,  the   , 

by  its  counsel  then  and  there  excepted. 

The  foregoing  were  all  the  motions  and  affidavits  filed  or 
made  in  said  cause  after  the  rendition  of  the  conditional  judg- 
ment in  said  cause. 

And  forasmuch  as  the  matters  above  set  forth  do  not  all 
fully  appear  of  record,  the  defendant,  the  ,  ten- 
ders this  bill  of  exceptions  and  prays  that  the  same  may  be 
signed  and  sealed  by  the  judge  of  this  court ;  which  is  accord- 
ingly done  this day  of ,  19 .  . . 

(Seal) 

Judge   court 

of  county. 

4953  Additional  counts,  leave  to  file  granted  (111.) 

(Caption) 

Be  it  remembered  that  on    ,  19 .  . ,  said  plaintiffs 

moved  before  judge  M  of  said  court  for  leave  to  file  addi- 
tional counts  to  the  declaration  in  the  above  entitled  cause, 
and  then  and  there  submitted  the  counts  which  they  desired 
to  file ;  which  motion  said  judge  declined  to  hear  as  the  cause 
was  not  upon  his  docket.     That  thereafter  said  motion  was 

on   ,  19 . . ,  renewed  before  Judge  A,  on  which  day 

said  plaintiffs  presented  said  counts  and .  asked  leave  to  file 

189  Caption  in  attachment  or  gar- 
nishment. 
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the  same  in  said  cause.  That  said  motion  was  resisted  by  the 
attorney  for  said  D,  upon  the  ground  that  the  cause  of  action 
set  forth  in  the  proposed  additional  counts  was  barred  by  the 
statute  of  limitations;  on  the  ground  that  the  motion  was  not 
made  in  apt  or  reasonable  time,  more  than  three  years  having 
elapsed  since  the  suit  was  brought,  and  no  excuse  was  being 
made  for  the  delay;  and  on  the  ground  that  by  the  plaintiffs' 
delay  in  declaring  on  said  causes  of  action  and  in  introducing 
the  same  into  this  suit,  said  defendants  had  been  deprived  of 
important  and  valuable  evidence  which  would  have  been  avail- 
able to  them  on  a  trial  of  the  matters  set  forth  in  said  addi- 
tional counts.  And  that  in  support  of  said  objection  said 
attorney  read  the  following  affidavit  of  the  defendant  C. 
(Insert  affidavit) 

At  the  time  said  motion  was  made,  said  case  stood  on  the 

trial  calendar  of  the term,  19.  .,  as  number  .  . .,  and 

the  court  had  proceeded  with  the  regular  call  of  the  docket 
as  far  as  number  .... 

The  foregoing  was  the  only  affidavit  or  evidence  offered  or 
produced  on  the  hearing  of  said  motion.  But  the  court 
granted  leave  to  file  said  counts  instanter,  and  the  same  were 
filed  then  and  there,  and  said  defendant  was  ordered  to  plead 

or  demur  thereto  within days ;  to  which  rulings  and 

action  of  the  court  in  granting  leave  to  file  said  counts  and 
in  ordering  the  defendant  to  plead  to  the  same,  said  defend- 
ant by  his  counsel  then  and  there  duly  excepted. 

And  forasmuch  as  the  aforesaid  matters  do  not  appear  of 
record  herein,  and  to  the  end.  that  the  same  may  be  made 
matter  of  record,  said  defendant  D  presents  this  his  bill  of 
exceptions  to  the  judge  who  heard  and  decided  said  motion, 
and  prays  that  the  same  may  be  signed  and  sealed;  which  is 

done  accordingly  this  ......   day  of  ,  19. .. 

(Seal) 

Judge  circuit  court. 

4954  Agreed  statement  of  facts  (Md.) 

(Caption) 

At  the  trial  of  this  case,  it  was  submitted  upon  the  follow- 
ing agreed  statement  of  facts  and  the  agreement  and  stipu- 
lation of  counsel     (Here  insert  agreed  statement  of  facts). 

After  the  evidence  contained  in  the  foregoing  agreed  state- 
ment of  facts  had  been  read  and  submitted,  the  case  was 
closed,  and  the  plaintiff  thereupon  offered  the  following 
prayers  (instructions)  :  (Here  insert  prayers).  And  the  de- 
fendant offered  the  following  prayers:     (Insert  prayers). 

The  court  granted  the  plaintiff's  ( and   ), 

and  refused  to  grant  the  plaintiff's  prayers ;  and 

granted  the prayer  of  the  defendant,  and  refused 

to  grant  the  defendant 's prayer ;  and  to  the  said  nil 
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ings  of  the  court  in  granting  the  plaintiff's prayers, 

and  in  refusing  to  grant  defendant's prayers,  and  to 

each  and  every  of  said  rulings  of  the  court,  the  defendant 
then  and  there  excepted,  and  now  excepts,  and  prays  the 
court  to  sign  and  seal  this,  its  bill  of  exceptions;  which  is 

accordingly  done  this day  of   ,  19.  .. 

(Seal) 


Judge. 


4955  Demurrer  to  declaration  (111.) 


(Caption) 

Be  it  remembered  that  on  this day  of ,  19.  ., 

the  plaintiff  called  up  for  disposition  the  demurrer  hereto- 
fore filed  to  the  amended  declaration  before  the   honorable 

,  one  of  the  judges  of  said  court ;  and  thereupon, 

the  court  having  heard  arguments  upon  said  demurrer  sus- 
tained the  said  demurrer,  to  which  action  of  the  court  the 
plaintiff  by  his  attorneys  then  and  there  duly  excepted;  and 
thereupon,  the  plaintiff  elected  to  stand  by  his  amended  decla- 
ration as  aforesaid,  and  the  court  then  and  there  entered  judg- 
ment on  the  demurrer  and  against  the  plaintiff  for  costs,  to 
which  action  of  the  court  the  plaintiff  by  his  attorneys  then 
and  there  duly  excepted. 

And  because  the  matters  aforesaid  do  not  fully  appear  of 
record,  the  plaintiff  presents  this,  his  bill  of  exceptions,  and 
prays  that  the  same  may  be  signed,  and  sealed  by  the  said 
judge  of  this  court,  pursuant  to  the  statute,  etc. ;  which  is 

done  accordingly  this   day  of   ,   19.... 

(Seal) 

Judge   of   said   court. 

4956  Demurrer  to  pleas  (111.) 

(Caption) 

Be  it  remembered  that  heretofore,  to  wit,  on  the day 

of ,  19.  .,  the  above  entitled  cause  came  on  for  hear- 
ing before  his  honor,  ,  one  of  the  judges  of  said 

court,  upon  the  demurrers  of  the  plaintiff  filed  in  this  cause 

on  the  day  of ,  19.  .,  to  the  several  pleas  of 

the  defendants,  as  follows,  to  wit:  to  the  plea  filed  , 

,  and  to  the (••••)  additional  plea  filed , 

,  and  to  the (••••)  additional  pleas  filed , 

;  and  upon  the  opinion  of  the  appellate  court  for  the 

district,  and  the  order  of  reversal  and  remandment  of 

this  cause  from  said  appellate  court.  And  the  court,  after  ar- 
guments of  counsel,  then  and  there  overruled  said  demur- 
rers as  to  said (••••)  and (••••)  additional 

pleas  of  said  defendants,  filed  on  said ,  ;  to 

the  overruling  of  which  said  demurrers  the  said  plaintiff,  by 
his  counsel,  then  and  there  duly  excepted. 
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And  the  said  plaintiff,  by  his  attorneys,  then  and  there  in 
open  court  elected  to  stand  on  his  said  demurrers,  which  had 

been  so  overruled  by  the  court,  to  said and 

additional  pleas  as  aforesaid.  Whereupon,  it  was  then  and 
there  ordered  by  the  court  that  said  cause  be,  and  the  same 
was,  then  and  there  dismissed ;  to  which  ruling  of  the  court 
in  dismissing  said  cause  the  plaintiff  then  and  there  duly  ex- 
cepted and  moved  the  court  for  a  new  trial;  which  motion 
was  then  and  there  also  overruled  by  the  court;  to  which  rul- 
ing of  the  court  in  overruling  said  motion  for  new  trial,  the 
plaintiff  then  and  there  also  duly  excepted. 

Whereupon,  the  plaintiff  then  and  there  moved  the  court  in 
arrest  of  judgment;  which  motion  in  arrest  of  judgment  was 
then  and  there  overruled  by  the  court ;  to  which  ruling  of  the 
court  in  overruling  said  motion  in  arrest  of  judgment  the 
plaintiff  then  and  there  duly  excepted. 

The  court  thereupon  entered  judgment  in  favor  of  the  de- 
fendants and  against  the  plaintiff  for  costs;  to  the  entry  of 
which  judgment  the  plaintiff  then  and  there  duly  excepted, 
and  then  and  there  prayed  an  appeal  to  the  appellate  court  for 

the  district ;  which  prayer  for  appeal  was  then  and 

there  allowed  by  the  court  upon  condition  that  the  plaintiff 

present  and  file  bond  in  the  sum  of dollars  ( ) 

with  surety  to  be  approved  by  the  court  within (..••) 

days  from  that  date,  and  also  ordered  that  the  plaintiff  might 

have (••••)  days  from  that  date  in  which  to  present 

and  file  a  bill  of  exceptions. 

The  foregoing  were  all  the  matters  and  proceedings  had 
upon  the  argument  of  said  demurrers,  the  trial  of  said  cause 
and  the  entry  of  said  judgment;  and  whereas,  said  matters 
and  things  do  not  otherwise  sufficiently  appear  of  record,  said 
plaintiff  here  now  presents  this  his  bill  of  exceptions  and 
prays  that  the  same  may  be  signed  and  sealed  by  the  court  and 
made  a  part  of  the  record  in  this  cause;  which  is  accordingly 

done  this  day  of   ,  19 . . . 

(Seal) 

Judge  of court  of county. 

4957  Evidence  (D.  C.) 

(Caption) 

Be  it  remembered  that  on  the day  of ,  19. ., 

before  the  honorable,  Mr.  justice of  said  court 

and  a  jury  regularly  empaneled,  the  above  entitled  cause 
came  up  for  trial  on  issue  joined. 

The  plaintiff,  to  maintain  the  issue  on  her  part,  offered  to 
prove  (State  substance  of  proof). 

On  cross-examination  the  plaintiff  testified  that  (State  sub- 
stance of  testimony). 

In  rebuttal  plaintiff  denied  that  (State  substance). 
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Plaintiff  then  read  the  deposition  of ,  who  testi- 
fied that  (State  substance).  . 

was  called  as  a  witness  for  the  plamtift  and 
testified' that  (State  substance  of  this  witness'  testimony  and 
of  all  of  the  subsequent  witnesses). 

The  plaintiff  then  proved  and  offered  in  evidence   (State 

character  of  instruments),  which  were  as  follows  (Insert  same). 

The  defendant  objected  to  said  offer  on  the  ground  (State 

ground).    The  court  sustained  the  objection:  to  which  ruling 

of  the  court  the  plaintiff  then  and  there  excepted. 

The  plaintiff  then  proved  and  offered  in  evidence  (State 
character  of  instruments)  which  are  as  follows  (Insert  same). 
The  defendant  objected  to  said  offer  on  the  ground  (Name 
ground).  The  court  sustained  the  objection;  to  which  rul- 
ing of  the  court  the  plaintiff  then  and  there  excepted. 

The  plaintiff  thereupon  rested  and  the  defendant  took  the 
stand  in  his  behalf  and  testified  that  (State  substance). 

To  further  maintain  the  issue  on  his  behalf  joined,  the  de- 
fendant offered  as  a  witness  who  testified  that 

(State  substance).  . 

On  cross-examination  this  witness  testified  (Proceed  in  the 
same  manner  as  with  the  plaintiff's  witnesses). 

Thereupon,  the  plaintiff  requested  the  court  to  grant  the  fol- 
lowing instructions  to  the  jury  (Insert  instructions). 

The  court  granted  the of  said  prayers  and  re- 
fused to  grant  the of  said  prayers;  to  which  ac- 
tion of  the  court  in  refusing  to  grant  said prayers, 

the  plaintiff  then  and  there  excepted. 

The  defendant  thereupon  requested  the  court  to  grant  the 
following  instructions  to  the  jury  (Insert  instructions). 

The  plaintiff  objected  to  said  prayers;  but  the  court  over- 
ruled said  objection  and  granted  said  prayers,  and  the  same 
were  read  to  the  jury;  to  the  action  of  the  court  in  granting 
said  prayers,  the  plaintiff  then  and  there  excepted. 

Thereupon,  after  counsel  for  the  respective  parties  had  ad- 
dressed the  jury,  the  court  charged  the  jury  as  follows :  Gen- 
tlemen of  the  jury:  (Insert  charge).  The  jury  thereupon 
retired  to  consider  of  their  verdict,  and  returned  a  verdict  for 
the  defendant. 

Be  it  also  remembered  that  each  of  the  separate  and  several 
exceptions  taken  by  counsel  for  the  plaintiff  as  herein  set 
forth  were  so  taken  before  the  jury  retired,  and  each  of  said 
exceptions  so  taken  was  then  and  there  separately  and  sev- 
erally duly  entered  upon  the  minutes  of  the  justice  presid- 
ing at  the  trial ;  and  counsel  for  the  plaintiff  then  and  there 
prayed  the  court  and  now  prays  the  court  to  sign  this  bill 
of  exceptions ;   and  the   same  is   accordingly  done,   now   for 

then  and  made  a  part  of  the  record  of  this  cause  on  the 

day  of   

(Seal) 

Justice. 
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(Caption) 

To    , 

Attorney  for  defendant. 
I  hand  you  herewith  a  copy  of  the  proposed  bill  of  ex- 
ceptions which will  submit  to  Mr.  Justice 

for  signature  on at  ....  o  'clock  in  the noon. 

Yours  truly, 


Service   of   copy   of  bill    of   exceptions   and   above   notice 
accepted  this   day  of   ,  19 . . . 


(Florida) 

(Caption) 

I,    ,  judge   of  the    court  of  the 

judicial  circuit  in  the  state  of  Florida,  do  hereby 

certify  that  during  the  progress  of  the  case  pending  in  said 

court,  wherein  were  plaintiffs  and , 

was  defendant,  the  following  proceedings  were  had,  viz. : 

On  the   day  of   ,  19 . . ,  during  a  term  of 

said  court,  the  issue  joined  between  the  said  parties  came 
on  to  be  tried  before  a  jury,  and  counsel  for  the  plaintiffs 
having  read  the  declaration  to  the  jury  offered  to  read  the 
plaintiffs'  replication  to  defendant's  plea.  The  defendant, 
by  counsel,  objected  on  the  grounds:  (1),  that  said  replication 
is  vague,  indefinite  and  uncertain,;  (2),  that  it  does  not  show  a 
legal  tender  or  tender  within  the  meaning  of  the  law;  (3),  that 
it  is  simply  a  repetition  of  the  original  replication;  (4),  that 
it  sets  up  no  reason  why  the  plea  as  it  stands  should  not  be 
a   complete   defense;  and    (5),   that  it   is  no   defense   to  the 

plea  filed  by  the   defendant.     Which  obligations 

were  made  in  the  nature  of  a  demurrer  to  said  replication ; 
and  which  objections  were  then  and  there  overruled  by  the 
court;  to  which  ruling  of  the  court  the  defendant  then  and 
there  excepted. 

And  on  said  day,  the  issues  coming  on  to  be  tried  before  a 

jury,   plaintiffs   produced   one    ,   a   witness   who 

testified  as  follows :  My  name  is (State  answers 

in  narrative  form). 

Thereupon,  the  plaintiffs  propounded  the  following  ques- 
tion :    (State   question). 

To  which  question  the  defendant,  by  his  counsel,  then  and 
there  objected  upon  the  grounds  that  it  calls  for  the  opin- 
ion of  the  witness  and  that  a  witness  cannot  state  what  he 
said ;  which  objections  the  court  then  and  there  overruled  ; 
to  which  ruling  of  the  court  the  defendant  did  then  and  there 
except. 

(State  answer) 
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To  which  testimony  (State  objections  and  grounds  for  same). 

(Proceed  with  all  the  testimony  and  objections  in  the  same 
manner) 

The  plaintiffs  further  to  maintain  the  issues  in  their  behalf 

offered  in  evidence  the  depositions  of  one   who 

resides  in  the  state  of in  the  city  of , 

which  are,  or  such  parts  thereof  as  were  admitted  in  evi- 
dence, in  substance  as  follows:  (Give  substance  in  narrative 
form). 

Defendant  at  the  time   of  crossing  the  interrogatories  of 

said  ,  objected  to  the  interrogatory, 

which  interrogatory  is  as  follows:  (State  interrogatory); 
to  which  interrogatory  the  defendant  objected  as  follows: 
(State  objections). 

Which  objection  the  court  overruled  and  allowed  the  wit- 
ness to  answer  as  follows:     (State  answer). 

To  which  ruling  of  the  court  the  defendant  then  and  there 
excepted. 

(Proceed  with  all  interrogatories  in  the  same  manner) 

And  the  plaintiffs  to  further  maintain  the  issues   

in  their  behalf  offered  and  read  in  evidence  the  following  con- 
tract which  has  been  heretofore  identified  by  the  parties,  in 
words  and  figures,  to  wit:     (State  contract). 

Here  plaintiff  rests. 

And  the  defendant  to  maintain  the  issues  in  his  behalf 
produced  and  caused  to  be  sworn  one who  testi- 
fied as  follows:  (Proceed  with  this  testimony  the  same  as  in 
the  case  of  the  plaintiff). 

And  on  the day  of ,  before  the  beginning 

of  said  trial,  the  defendant  tendered  to  the  court  and  asked 
leave  to  file  the  following  further  plea  on  his  behalf,  to  wit: 
(Set  forth  plea). 

But  the  court  then  and  there  refused  to  allow  such  plea"  to 
be  filed.  To  which  ruling  of  the  court  defendant  then  and 
there  excepted. 

The  said  parties  having  concluded  and  submitted  no  other 
evidence  the  court  thereupon  gave  the  following  instructions 
to  the  jury  at  plaintiffs'  request:  (1,  etc.,  set  out  instruc- 
tion). 

To  the  giving  of  which  charge  the  defendant  then  and  there 
excepted.     (Proceed  with  all  instructions  in  the  same  way) 

The  evidence  being  concluded  the  court  charged  the  jury 
as  follows,  to  wit:     (Set  forth  charge). 

The  said  cause  having  been  submitted  to  the  jury  by  the 
court  under  its  charge,  and  the  jury  having  rendered  a  ver- 
dict for  the  plaintiffs  against  the  defendant,  the   defendant 

on day  of at  the  term  of  the  court  aforesaid, 

made  and  submitted  the  following  motion  for  a  new  trial: 
(Set  forth  motion). 

Upon  the   consideration  of  said  motion   the   court   on   the 
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day  of   ,  19. .,  during  the  said  term,  denied 

the  same ;  to  which  ruling  the  defendant  excepted. 

Assignment  of  errors 

(Caption) 

Now  at  the  time  of  presenting  to  the  court  of  his  bill  of 
exceptions  the  defendant  makes  the  following  assignment  of 
error : 

1,  The  court  erred  in  overruling  defendant's  objection  to 
the  plaintiffs'  replication. 

(Proceed  with  all  assignment  of  errors  in  like  manner  and 
add  the  attorney's  signature,  the  same  as  if  it  were  a  sep- 
arate document) 

I,  judge  of  said  court,  do  hereby  certify  the  questions  and 
answers  recited  at  length  herein  are  necessary  to  be  recited 
in  the  form  of  question  and  answer  in  order  to  enable  the 
appellate  court  to  properly  understand  or  weigh  the  testi- 
mony of  such  witnesses. 


Judge. 

Insomuch,   as  the  several  matters  objected  to   or   insisted 

upon  and  considered  by  the  court,  the  defendant  on  the 

day  of  ,  19 . . ,  after  the  expiration  of  said  term,  by 

virtue  of  a  special  order  herein  made,  proposed  this  his  bill 
of  exceptions  to  the  said  ruling  of  said  judge  and  requested 
him  to  sign  the  same ;  which,  after  due  notice  to  the  oppo- 
site party  or  his  attorney,  is  done  this day  of , 

19... 

I  do  hereby  certify  that  the  foregoing  bill  of  exceptions  con- 
tains all  the  evidence  introduced  at  the  trial  of  the  above 
styled  case. 


Judge  circuit  court  of judicial 

circuit,  Florida. 

Certificate  as  to  questions  and  answers 

(Caption) 

I,  ,  judge  of  the  circuit  court  of  the 

judicial  circuit,  Florida,  who  presided  at  the  trial  of  the  case 

of   against    ,   at  the    term 

of  the  circuit  court  of county  in  the  year  19 .  . , 

do  hereby  certify  that  I  am  satisfied  that  the  questions  pro- 
pounded to  witnesses,  together  with  the  answers  thereto,  are 
indispensable  in  the  evidenciary  bill  of  exceptions  for  a  proper 
understanding  of  the  case  by  the  supreme  court ;  and  I  am 
further  satisfied  that  in  the  case  of  the  depositions  of  witnesses 
the  interrogatories  propounded  to  the  said  witnesses  and  the 


2936  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

answers  to  said  interrogatories  are  indispensable  to  a  proper 
understanding  of  the  case  by  the  said  court. 
Done,  etc. 

Certificate  concerning  questions  and  exhibits 

(Caption) 

Being  satisfied  that  it  is  indispensable  for  the  questions 
and  answers  to  be  stated  in  the  evidenciary  bill  of  exceptions 
in  this  case  in  order  to  secure  a  proper  understanding  of  the 
case  by  the  supreme  court,  I  do  hereby  direct  and  order  that 
such  questions  and  answers  be  stated  instead  of  the  evidence 
being  set  forth  in  narrative  form.  It  is  further  ordered  that 
the  original  photographs  and  maps  adduced  in  evidence  in 
this  case  shall  be  transcribed  under  the  seal  of  the  court  by 

the  clerk  of  the  circuit  court  of    county  duly 

enclosed  and  sealed  up  and  endorsed  as  exhibits  in  this  case, 
to  the  supreme  court  of  Florida  to  be  considered  by  the  su- 
preme court  in  connection  with  the  transcript  of  the  proceed- 
ings. 

Done,  etc. 

(Illinois) 

(Caption) 
Be  it  remembered  that  heretofore,  to  wit,  on  the  trial  of  the 

above    entitled   cause   before    the    honorable    , 

one  of  the  judges  of  said  court,  without  a  jury,  on  the  ...... 

day  of  ,  19..,  the  same  being  one  of  the  days  of 

the   term  of  said  court,  the  plaintiff,  to  maintain 

the  issues  on  his  behalf,  introduced  the  following  evidence,  to 
wit: 

Appearances : 

,  Esq.,  representing 


on  behalf  of  the  plaintiff. 


,,  Esq., 


on  behalf  of  the  defendant. 
(Insert  reporter's  or  stenographer's  transcript  of  notes  of  all 
that  had  transpired  at  the  trial  of  the  case) 

Which  was  all  the  evidence  offered,  heard  or  received  on 
the  trial  of  the  above  entitled  cause. 

And  forasmuch  as  the  matters  above  set  forth  do  not  fully 
appear  of  record,  the  defendant,  tenders  this  his  bill  of  ex- 
ceptions, and  prays  that  the  same  may  be  signed  and  sealed 
by  the  judge  of  this  court  pursuant  to  the  statute  in  such 
case  made  and  provided ;  which  is  done  accordingly  this  .  .^ . 

day  of  ,  19... 

(Seal) 

Judge  of  the court 

of county,  Illinois. 
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(Caption) 

Be  it  remembered,  that  on  the  trial  of  this  cause,  in  this 
term  before  the  court,  without  a  jury,  a  jury  being  waived 
and  the  cause  being  submitted  to  be  tried  as  to  both  matters 
of  law  and  fact,  by  the  parties  hereto,  the  plaintiff  and  de- 
fendant presented  to  the  court  and  filed  in  this  cause  the  fol- 
lowing stipulation  as  to  facts,  which  stipulation  was  and  is 
in  the  words  and  figures  following,  to  wit:  (Insert  copy  of 
stipulation  as  to  facts  in  extenso,  including  title  and  attor- 
ney's signatures). 

The  foregoing  was  all  the  evidence  introduced  on  the  trial 
of  this  cause. 

And  thereupon,  the  defendant,  by  its  attorneys,  submitted 
to  the  court  and  asked  it  to  hold  as  law  in  the  decision  of 
this  case  and  to  mark  thereon  the  word  "Held,"  the  follow- 
ing written  propositions:  (Insert  copy  of  propositions).  But 
the  court  refused  to  hold  the  said  propositions,  and  each  one 
of  them,  as  law  in  the  decision  of  the  case,  and  to  mark  thereon 
the  word  "Held,"  and  marked  thereon  the  word  "Refused," 
to  which  action  of  the  court  in  refusing  to  hold  said  proposi- 
tions as  law  in  the  decision  of  the  case,  and  in  refusing  to 
mark  thereon  the  word  "Held,"  and  in  marking  thereon  the 
word  "Refused,"  the  defendant,  by  its  attorneys,  then  and 
there  excepted. 

And  thereupon,  the  court  found  the  issues  for  the  plaintiff 
and  against  the  defendant  and  rendered  judgment  against 
the  defendant;  to  which  decision  of  the  court  in  finding  the 
issues  for  the  plaintiff  and  against  the  defendant,  and  in  ren- 
dering judgment  against  the  defendant,  the  defendant,  by  its 
attorneys,  then  and  there  duly  excepted. 

And  forasmuch,  as  the  matters  above  set  forth  do  not  fully 
appear  of  record,  the  defendant,  by  its  attorneys,  tenders  this 
its  bill  of  exceptions  and  prays  that  the  same  may  be  signed 
and  sealed  by  the  judge  of  this  court,  pursuant  to  the  statute 
in  such  case  made ;  which  is  done   accordingly  this    

day  of   ,19... 

(Seal) 


0.  K. 


Attorney  for  plaintiff. 
(Maryland) 
(Caption) 

Plaintiff's  first  bill   of   exceptions 

At  the  trial  of  this  cause  the  plaintiff,  to  support  the  issues 
joined  on  his  behalf,  offered  the  testimony  of  the  witness, 
,  who,  being  duly  sworn,  testified  as  follows : 

That    she    lives   at    ;    that    (State    substance    of 

testimony  wherever  possible   and   questions   and   answers  if 
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their  substance  does  not  convey  the  proper  meaning  or  objec- 
tion which  is  sought  to  be  reviewed,  thus)  : 

"Then  followed  this  question: 

Q.  The  child  came  without  the  assistance  of  any  instru- 
ments ? 

A.  Yes,   sir. 

Q.  How  long  were  you  in  bed  before  the  actual  birth  of  the 
second  child? 

Objected  to;  objection  sustained;  exception  noted." 

To  this  ruling  of  the  court  in  refusing  to  allow  the  witness 
to  answer  said  question,  the  plaintiffs,  by  their  counsel,  hav- 
ing then  and  there  excepted,  pray  the  court  to  sign  and  seal 
this,  their  first  bill  of  exceptions;  which  is  accordingly  done, 
this   day  of   ,  19 . . . 


Plaintiff's  second  bill  of  exceptions 

After  the  evidence  set  out  in  the  first  bill  of  exceptions  had 
all  been  introduced  as  therein  stated,  which  is  hereby  made 
a  part  hereof  as  fully  as  if  the  same  were  herein  repeated  at 
large,  the  plaintiff,  to  sustain  the  issues  joined  on  his  part, 
offered  further  testimony  of  the  witness, ,  as  fol- 
lows: (Continue  with  the  testimony  as  before,  until  objection 
occurs  and  then  as  in  case  of  objection  in  preceding  bill). 

To  this  ruling  of  the  court  in  refusing  to  allow  the  plaintiff 
to  exhibit  the  child's  head  to  the  jury,  the  plaintiff,  by  his 
counsel,  having  then  and  there  excepted,  pray  the  court  to 
sign  and  seal  this,  his  second  bill  of  exceptions,  which  is 
accordingly  done,  this  ....  day  of ,  19. .. 


Plaintiff's  third  bill  of  exceptions 

After  the  evidence  set  out  in  the  first  and  second  bills  of 
exceptions  had  all  been  introduced,  as  therein  stated,  which 
is  hereby  made  a  part  hereof  as  fully  as  if  the  same  were 
herein  repeated  at  large,  the  plaintiff  to  sustain  the  issues 
joined  on  his  part,  offered  further  testimony  of  the  witness 

as  follows:   (Proceed  with  substance  of  testimony 

and  questions  and  answers  as  before). 

The  court:  And  the  court  makes  the  same  ruling  as  here- 
tofore. 

At  the  conclusion  of  which  testimony  being  all  the  testi- 
mony in  the  case  the  plaintiff  rested,  and  thereupon  the  de- 
fendant offered  the  following  motions  and  prayer:  (Insert 
motions  and  prayer). 

The  court  after  arguments  granted  said  motions  and  said 
prayer,  to  which  ruling  of  the  court,  the  plaintiff,  by  his 
counsel,  then  and  there  excepted  and  prays  the  court  to  sign 
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and  seal  this,  his    bill  of  exceptions,  which  is  ac- 
cordingly done,  this  ....   day  of  ,  19 .  . . 


Appellant's   costs 
Appellee 's    costs 


Truly  taken, 

Clerk  of  court  of  common  pleas. 
$ 

(Michigan) 


(Caption) 

At  a  session  of  said  court,  held  at  the  court  house  in 

of in  said  county  on  the day  of , 

19..,  before  the  honorable  judge,  the  issue  joined  between 
the  parties  in  this  cause  came  on  to  be  tried  by  a  jury  of  said 
county  for  that  purpose  duly  empaneled,  good  and  lawful 
men  of  said  county,  at  which  day  came  there  as  well  the  said 
plaintiff  as  the  said  defendant  by  their  respective  attorneys; 
and  the  said  jurors  of  the  jury  aforesaid  empaneled  to  try 
the  said  issue  also  came  and  were  then  and  there  duly  chosen 
and  sworn  to  try  the  issue  between  the  parties  aforesaid. 

And  upon  the  trial  of  said  issue,  the  counsel  for  said  plain- 
tiff to  maintain  and  prove  the  said  issue  on  his  part  intro- 
duced testimony  as  follows: 

,  being  duly  sworn  as  a  witness  in  behalf  of  the 

plaintiff,  testified  in  substance;  I  reside  at  (Give  the  sub- 
stance of  his  testimony,  except  such  questions  and  answers 
and  rulings  which  cannot  be  stated  in  narrative  form,  when 
the  question,  answer  and  ruling  may  be  given  in  full). 

Cross-examination  of,  etc.  (Give  substance  of  cross-ex- 
amination and  follow  in  the  same  manner  with  all  witnesses). 

And  thereupon,  counsel  for  the  plaintiff  interposed  the  fol- 
lowing motion,  which  was  filed ,  19.  .    (Insert  motion 

in  full). 

And  thereupon,  the  trial  court  filed  its  findings  and  rulings 
in  regard  to  said  motion  in  writing  as  follows:  (Insert  find- 
ings). 

And  thereupon,  counsel  in  due  time  and  on  the day 

of ,  19.  .,  filed  the  following  exceptions  to  the  court's 

findings  and  rulings  denying  said  motion,  to  wit  (Insert  ex- 
ceptions). 

Inasmuch,  as  none  of  the  exceptions  so  offered  and  made 
to  the  rulings,  decisions,  instructions,  opinions  and  orders  of 

said    ,   judge   by  the   plaintiff's   counsel    appear 

upon  the  record  of  said  trial,  the  said  plaintiff,  by  his  counsel, 
did  then  and  there  prepare  the  foregoing  bill  of  exceptions 
to  the  said  several  rulings,  instructions,  opinions,  and  orders 

of  said    judge ;   and  it  is  hereby  certified  that 

the   respective    cross-examination   of   the   witnesses   were   in- 
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corporated  in  this  bill  of  exceptions  at  the  request  of  counsel 
representing  defendant  against  the  objection  of  counsel  rep- 
resenting plaintiff;  and  it  is  further  certified  that  said  bill 
of  exceptions  contains  all  of  the  testimony  given  and  taken  on 
said  trial  which  in  the  opinion  of  the  court  it  is  necessary 
to  incorporate  herein  for  a  full  and  proper  understanding  of 
the  questions  raised  by  the  motions,  rulings,  exceptions  and 
assignments  of  error,  but  does  not  contain  a  full  cross-exami- 
nation of  the  plaintiff. 

And  it  is  further  certified  that  the  annexed  assignments  of 
error  were  presented  at  the  time  of  settlement  of  said  bill 
of  exceptions;  and  because  all  of  the   matters  aforesaid   do 

not  appear  of  record,  the  said judge  upon  prayer 

of  the  said  plaintiff,  signed  this  bill  of  exceptions  this 

day  of ,  19... 

,  Judge.190 

To  ,  attorney  for  defendant. 

Please  take  notice  that  the  annexed  and  foregoing  is  a  true 
copy  of  the  bill  of  exceptions  and  assignments  of  error  in  the 
above  entitled  cause,  and  that  the  same  will  be  presented  to 

the  honorable judge  of  said court 

at  the court  room  in  the of  the 

in  said  county,  on  the day  of at  ....  o'clock 

in  the noon  for  settlement  and  signature  of 

judge. 

Dated,  etc. 


(Caption) 

At  a  session  of  said  court  held  at  the  court  house  in  the  city 

of  . . . .' in  said  county  on  the day  of , 

19. .,  before  honorable ,  judge  of  said  court,  the 

issue  joined  between  the  parties  in  this  cause  came  on  to  be 
tried  by  a  jury  of  said  court  for  that  purpose  duly  empaneled. 

And  upon  the  said  trial  the  plaintiff  by  his  said  counsel,  to 
sustain  the  issues  upon  his  part  called  witnesses  and  gave  testi- 
mony as  follows,  to  wit : 

,  who  upon  direct  examination  gave  evidence 

tending  to  show  that  early  in  the  month  of last  past 

he,  said ,  together  with  one   entered 

into  a  contract  (State  substance  of  contract).  The  witness 
was  here  asked  to  state  the  conversation  between  him  and 
the  said  plaintiff  on  that  occasion  in  regard  to  said  transaction. 

The  defendant  by  his  counsel  objected  to  this  witness  stat- 
ing the  conversation  between  himself  and  the  plaintiff  in  the 
absence  of  the  said  defendant.  The  court  overruled  the  ob- 
jection and  the  defendant  by  his  counsel  excepted. 

19°  Attach  assignment  of  errors. 
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The  witness  then  stated  said  conversation  as  follows,  to  wit : 
(State  substance  of  conversation).  The  witness  then  gave 
further  testimony  tending  to  show  that  (Give  substance  of 
testimony). 

Plaintiff's  counsel  then  asked  the  witness  what  took  place 

at  between  The  defendant,  by 

his  counsel,  objected  to  said  question  as  incompetent :  the 
court  overruled  the  objection  and  the  defendant  excepted. 

The  witness  then  answered  (State  substance). 

Said  witness  gave  further  testimony  to  show  that  (State 
substance  of  testimony). 

On  cross-examination,  said  witness  testified  amongst  other 
things  that    (State  substance  of  cross-examination). 

The  plaintiff  by  his  counsel  then  offered  in  evidence  a  cer- 
tain deed  executed  by  the  said and 

The  defendant  by  his  counsel  objected.  The  court  over- 
ruled said  objection  and  said  defendant  excepted;  and  the 
said  deed  was  then  and  there  read  in  evidence. 

was  then  called  by  plaintiff  and  gave  evi- 
dence tending  to  show  (Proceed  with  this  and  other  witnesses 
the  same  as  before). 

Thereupon  the  plaintiff  rested. 

,  the  defendant,  being  swor,n  in  his  own  behalf, 

gave  testimony  tending  to  show  (State  substance,  and  pro- 
ceed with  all  the  defendant's  witnesses  the  same  as  in  the 
case  of  plaintiff).  The  defendant  having  rested,  the  plaintiff 
called (Proceed  as  on  direct  examination). 

Plaintiff  again  rested  his  case ;  and  thereupon,  the  defendant, 
by  his  counsel,  requested  the  court  to  instruct  as  follows,  to 
wit: 

1,   (Set  forth  this  as  well  as  all  of  the  instructions). 

The  court  gave  said  instruction  marked  :  but 

refused  to  give  said  instructions  marked ,  and 

did  instruct  the  jury  as  follows,  to  wit:  (Set  out  instruction 
or  instructions  given). 

And  the  defendant  did  then  and  there  except  to  the  said 

refusal  to   give   said  instructions  marked    ,   and 

also  to  the  giving  of  the  last  above  mentioned  instruction  or 
instructions. 

Said  issue  was  thereupon  submitted  to  the  jury  who  then 
and  there  gave  their  verdict  for  the  said  plaintiff  and  assessed 
his  damages  at dollars  and cents. 

And  because  none  of  said  exceptions  so  offered  and  taken 

to  the  rulings  of  said    court  appear  upon  the 

record  of  said  trial,  therefore,  upon  the  request  of  said  de- 
fendant,  by  his  counsel,  the  said    ,  court  has 

signed  this  bill  of  exceptions,  this day  of ,  19. . . 


, ,  Judge county, 

Michigan. 
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(Mississippi) 

[  Belrremembered  that  a  regular  term  of  the  circuit  court 

of  the  ....  district  of  the county  was 

convened  according  to  law  at  the  court  house  in  said  district 

of  said  county  on  the   day  of ...,  19-.,  ana 

present  and  constituting  said  court  was  honorable ., 

judge,   honorable    ,   district   attorney,   honorable 

,  sheriff,  and  honorable    ,  clerk. 

That  among  the  cases  coming  on  to  be  heard  at  the  said 

term  of  said  court  was  the  case  of  ........  plaintiff, 

against ,  defendant,  the  same  being  heard  on  the 

day  of   ,  said  term  being   of  the 

week   

That  after  the  plaintiff,  by  consent  of  all  parties,  had 
amended  his  declaration  by  striking  therefrom  the  name  of 

t  as  defendant,  and  both  plaintiff  and  defendant 

having' announced  themselves  ready  for  trial  in  this  cause,  and 
a  jury  of  good  and  lawful  men  having  been  empaneled  and 
sworn  to  try  the  issue  in  said  cause,  the  same  was  proceeded 
with  as  follows: 

The  plaintiff  and  defendant  first  read  their  pleadings  (Here 
the  clerk  will  insert  copy  of  plaintiff's  declaration;  together 
with  the  defendant's  plea  thereto).  After  the  pleadings  had 
been  read  to  the  jury  the  following  testimony  of  the  follow- 
ing witnesses  was  introduced:  (The  clerk  will  insert  t.he 
stenographer's  notes).  This  was  all  the  testimony  taken  in 
said  cause. 

That  after  the  conclusion  of  the  testimony  the  plaintiff  and 
the  defendant  rested  and  immediately  thereafter  the  defend- 
ant  asked   for   a   peremptory  instruction,    being   instruction 

number   asked  by  the  defendant:     (Here  the  clerk 

will  insert  instruction  number  ,  asked  by  the  de- 
fendant). 

Which  instruction  was  by  the  court  refused;  and  to  the 
action  of  the  court  in  refusing  this  instruction,  the  defendant 
then  and  there  excepted. 

That  the  plaintiff  then  asked  instructions  numbers 

as  follows:     (Here  the  clerk  will  insert  instructions  numbers 

asked  by  the  plaintiff). 

Of  these  instructions  the  court  refused  to  give  instructions 

numbers    ,  and  gave  instructions  numbers    

To  the  action  of  the  court  in  giving  instructions  numbers 
,  for  the  plaintiff,  the  defendant  then  and  there  ex- 
cepted. 

That  immediately  thereafter  the  defendant  asked  instruc- 
tions numbers ,  for  the  defendant,  as  follows:     (Here 

the   clerk  will  insert  instructions  numbers    by  the 

defendant)  ;  all  of  which  instructions  were  given  by  the  court. 
That  after  the  counsel  for  the  parties  had  argued  the  case 
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to  the  jury  upon  instructions  given,  the  jury  retired  and  later 
returned  the  following  verdict:  (Here  the  clerk  will  insert 
the  verdict  of  the  court). 

That  then  the  defendant  filed  the  following  motion  for  a 
new  trial:  (Here  the  clerk  will  insert  copy  of  said  motion); 
which  said  motion  was  overruled  by  the  court.  (Here  the 
clerk  will  insert  copy  of  order  overruling  said  motion  of  the 
defendant.)  To  the  action  of  the  court  in  overruling  said 
motion  of  the  defendant  for  a  new  trial,  the  defendant  then 

and  there  excepted,  and  the  court  allowed  him   days 

from  the  last  day  of  the  term  of  this  court  within  which  to 
prepare  and  present  his  bill  of  exceptions. 

That  immediately  thereafter  the  plaintiff  filed  the  follow- 
ing motion  for  a  new  trial:  (Here  the  clerk  will  insert  a 
copy  of  said  motion)  ;  which  said  motion  was  overruled  by 
the  court.      (Here  the  clerk  will  insert  a  copy  of  the  order 

overruling  said  motion.)     Plaintiff  was  allowed    days 

from  the  last  day  of  this  term  of  this  court  within  which  to 
prepare  and  present  his  bill  of  exceptions. 

Thereupon  the  court  caused  final  judgment  to  be  entered 
against  the  defendant  as  follows:  (Here  the  clerk  will  insert 
copy  of  said  judgment). 

Inasmuch,  as  the  foregoing  facts  do  not  fully  appear  of 
record,  the  defendant  submits  this  bill  of  exceptions  and  asks 
that  the  same  be  made  a  part  of  the  record  in  this  cause : 
which  is  hereby  accordingly  done. 

Signed  and  approved  this day  of ,  19. .. 


Judge. 


(Caption) 

Be  it  remembered  that  at  the  regular  term  of  the 

circuit  court  in  and  for  the district  of 

county,  Mississippi,  begun  and  held  in  the  court  house  in  the 

city  of ,  commencing  on  the of , 

19.  .,  there  were  present  his  honor ,  judge  of  said 

court  and  the  officers  of  said  court ;  and  the  court  having 
been  duly  organized  there  came  on  to  be  heard  on  a  regular 

day  of  said  term  on,  to  wit,  the day  of ,  19 .  . , 

a  case  stated  in  the  caption  hereof,  wherein  was 

plaintiff  and  the was  defendant ;  and  thereupon,  a 

jury  being  waived  and  the  parties  consenting  for  the  case  to 
be  tried  by  the  judge,  the  plaintiff  introduced  the  following 
testimony,  to  wit : 

,  a  witness  for  the  plaintiff,  was  duly  sworn 

and  testified  as  shown  by  the  stenographer's  report  of  the 
evidence  now  on  file.  The  exhibits  to  the  testimony  of  said 
witness are  already  on  file,  being  attached  to 
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the  statement  of  the  plaintiff's  cause  of  action.  At  the  con- 
clusion of  the  testimony  of  the  witness,    ,  the 

plaintiff,  rested  his  case ;  and  thereupon,  the  defendant  moved 
the  court  to  exclude  the  testimony  offered  by  the  plaintiff 
and  for  a  decision  in  defendant's  favor.  This  motion  the 
court  overruled  and  disallowed;  whereupon,  the  defendant 
excepted  and  still  excepts. 

The  defendant  then  called  as  a  witness  one   

who  testified  as  shown  by  the  stenographer's  report  of  the 
evidence;  and  thereupon  the  defendant  offered  in  evidence 
the  following  documents,  to  wit:  (Set  forth  nature  of  docu- 
ments, and  identification  marks).  All  of  said  exhibits  are 
hereto  attached  and  made  a  part  of  this  bill  of  exceptions. 
Thereupon,  after  the  introduction  of  all  of  said  documents  the 

defendant  rested,  and  the  plaintiff  recalled  his  witness 

who  testified  on  re-examination  as  shown  in  the 

stenographer's  report;  and  the  plaintiff  then  called  for  re- 
examination the  defendant 's  witness, ,  who  testi- 
fied as  shown  by  the  stenographer's  report  of  the  evidence 
now  on  file.     This  was  all  of  the  testimony. 

The  judge  of  the  circuit  court  took  the  case  under  advise- 
ment; but  thereafter,  still  during  said  term,  on,  to  wit,  the 

day  of . . .  .,  19.  .,  announced  his  decision  of  said 

cause  in  favor  of  the  plaintiff  and  awarded  him  the  judgment 
shown  of  record.  After  this,  the  defendant  made  a  motion  for 
a  new  trial,  which  was  by  the  court  below  overruled  as  shown 
of  record,  and  the  defendant  duly  excepted  not  only  to  the 
judgment  of  the  court  as  announced  and  stated,  but  also  to 
the  order  of  the  court  in  overruling  his  motion  for  a  new 
trial. 

Now,  having  reduced  this  his  bill  of  exceptions  to  writing, 
the  defendant  prays  that  the  same,  the  said  exhibits  being 
parts  of  it,  may  be  signed  and  made  a  part  of  the  record ;  all 
of  which  is  accordingly  done,  and  the  stenographer's  report 
of  the  evidence  already  on  file  is  hereby  approved  as  being 
substantially  correct,  this  the   day  of   ,  19... 


Approved 

Plaintiff's  attorney. 


Judge. 


c 

(Caption) 

Be  it  remembered  that  on  the  hearing  of  the  demurrer  of 
the  plaintiff  to  the  plea  of  the  defendant,  it  was  agreed  by 
counsel  of  both  sides  that  the  court*  might,  and  it  did,  take 
judicial  notice  of  the  rules  of  the  Mississippi  Railroad  Com- 
mission, and  that  it  might  and  it  did,  consider  the  same  as 
fully  as  if  they  had  been  set  out  in  liaec  verba  by  the  pleadings 
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in  the  cause;  and  that  the  court  passed  upon  the  said  de- 
murrer as  if  the  said  rules  had  been  so  pleaded. 
Signed  this,  etc. 

(Virginia) 

(Caption) 

Be  it  remembered  that  after  a  jury  was  sworn  to  try  the 
issue  in  this  case  the  plaintiff  and  the  defendant  introduced 
the  following  evidence,  which  is  all  of  the  evidence  of  either 
the  plaintiff  or  the  defendant  at  the  trial  of  this  case,  and  is 
in  the  words  and  figures  following:  (Insert  substance  of,  or 
the  evidence  in  full). 

And  after  the  court  had  given  the  instructions  to  the  jury 

which  are  set  out  in  bill  of  exceptions  number  (to 

which  bill  of  exceptions  reference  is  hereby  made  and  the 
same  is  made  a  part  hereof)  and  after  arguments  of  counsel, 
the  jury  retired  to  consider  of  their  verdict,  and  returned 
rendering  a  verdict  in  the  words  and  figures  following:  (In- 
sert verdict). 

And  thereupon,  defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  it  a  new  trial  upon  the  ground  that  the 
verdict  is  contrary  to  the  law  and  the  evidence,  and  also  for 
error  on  the  part  of  the  court  in  granting  the  plaintiff's  in- 
struction     ,   as  set  out  in  the  bill  of  exceptions 

number   ,  and  for  error  on  the  part  of  the  court  in 

refusing  to  grant  the  defendant's  instruction  without  number, 
marked  for  identification  "A"  as  set  out  in  the  bill  of  excep- 
tions number ;  but  the  court  refused  to  set  aside  the 

verdict  and  proceeded  to  enter  up  judgment  thereon ;  to  which 
action  of  the  court  in  refusing  to  set  aside  the  verdict  and 
overruling  its  motion  for  a  new  trial  the  defendant,  by  coun- 
sel, excepted  and  prays  that  this,  its  bill  of  exceptions  num- 
ber   ,  may  be  signed,  sealed  and  enrolled  and  made 

a  part  of  the  record :  which  is  accordingly  done. 


(Seal) 


(West  Virginia) 


(Caption) 

Be  it  remembered  that  upon  the  trial  of  this  cause,  the 
plaintiff  moved  the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial  for  the  several  reasons  set  forth  in  the  record, 
but  the  court  overruled  the  said  motion,  and  entered  judg- 
ment upon  the  said  verdict,  to  which  action  the  plaintiff  ex- 
cepted, and  tenders  this  his  bill  of  exception  No ,  and 

prays  the  court  to  certify  the  evidence.  And  the  court  ac- 
cordingly certifies  that  the  following  was  all  the  evidence 
heard  by  the  jury  upon  the  said  trial : 

Be  it  remembered,  that  on  the  trial  of  this  case,  after  the 
jury  had  been  sworn,  the  said  plaintiff  to  maintain  the  issue 
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upon  his  part  introduced  the  following  evidence:  (Insert 
transcript  of  evidence). 

(Venue) 

lf ,  official  court  reporter  for  the 

judicial  circuit,  do  certify  that  the  foregoing  is  a  full  and  com- 
plete transcript  of  all  the  evidence  adduced  on  the  trial  of 

the  case  of against   company  at 

the   term,  19 . .    of  the  circuit  court  of   

county. 

Given  under  my  hand  this   ....   day  of   ,  19. .. 


Official  court  reporter. 


And  this  bill  of  exception  is,  on  this day  of , 

19 . . ,  in  the  vacation  of  the  said  court  of   county, 

signed,  sealed  and  ordered  to  be  made  part  of  the  record  in 
the  cause  aforesaid. 

(Seal) 

(Venue) 


I,   ,  judge  of  the  circuit  court  of  the  county  of 

,  in  said  state,  and  in  the  vacation  of  the  said  last 

named  court,  do  certify  that  the  foregoing  bill  of  exception 

No in  the  case  of   against   

company,  a  corporation,  was  duly  settled,  signed  and  sealed 

on  this day  of ,  19 . . ,  and  within  thirty  days 

from  the  adjournment  of  the  last  term  of  the  circuit  court 

of  the  said  county  of ;  and  it  is  ordered  that  the 

clerk  of  the  said  circuit  court  of  said  county  enter  this  order 
as  a  vacation  order  in  the  law  order  book  in  his  office. 

Given  under  my  hand  as  such  judge  this  ....  day  of , 

19... 

Judge  of  the  circuit  court 
of county,  West  Virginia. 

State  of  West  Virginia, 

countv  circuit  court, 

Clerk's  office,    ,  19... 

The  foregoing  writing  was  this  day  presented  in  said  office 
and  spread  upon  the  record. 

Attest : ,  Clerk. 

4958  Findings  and  conclusions  (D.  C.) 

(Caption) 

At  the  trial  of  this  cause  before   without  a  jury, 

after  the  offer  of  testimony  on  behalf  of  the  plaintiff  and  the 
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defendant,  the  court,  at  the  request  of  plaintiff,  found  the 
following  facts  to  have  been  proved: 

On the  plaintiff  and  the  defendant  entered  into 

the  following  contract:  (Insert  contract  and  set  out  various 
facts  found). 

Whereupon,  the  plaintiff  prayed  the  court  to  find  the  fol- 
lowing conclusions  of  law:  (State  what  they  are).  Which 
conclusions  of  law  the  court  refused  to  find;  to  which  action 
of  the  court  in  refusing  to  find  each  of  said  conclusions  of  law 
the  plaintiff  then  and  there  excepted;  and  the  judgment  of 
the  court  being  against  the  plaintiff  and  in  favor  of  the 
defendant,  the  plaintiff  prayed  an  appeal  to  the  court  of 
appeals  of  the  District  of  Columbia,  which  appeal  was  allowed. 

And  in  order  that  the  matters  and  things  in  his  bill  of  excep- 
tions which  otherwise  would  not  appear  of  record,  may  be 
so  made  to  appear  and  that  it  may  be  known  that  the  above 
findings  are  all  the  facts  in  this  cause,  said  plaintiff  prayed 
the  court  to  sign  this  bill  of  exceptions;  which  is  accordingly 

done  and  made  of  record,  this day  of ,  19 . . , 

now  for  then. 

4959  Instructions  (Md.) 

(Caption) 

At  the  trial  of  this  case,  at  the  close  of  all  of  the  evidence 
as  set  forth  in  the  bill  of  exceptions  of  the  defendant,  all  of 
which  is  hereby  incorporated  in  and  made  a  part  hereof,  as 
fully  and  effectually  as  if  herein  set  forth  at  large,  the  plain- 
tiff and  the  defendant  respectively  offered  the  prayers 
(instructions)  set  forth  in  the  defendant's  bill  of  exceptions 
which  are  hereby  incorporated  herein  and  made  a  part  hereof 
as  fully  and  to  the  same  extent  as  if  the  said  prayers  were  in 
this  bill  of  exceptions  set  forth  at  large. 

And  the  court  refused  to  grant  the  plaintiff's 

and prayers,  and  the  court  granted  the  defendant's 

and  prayers ;  and  to  the  action  and  rul- 
ing  of   the   court   in    rejecting   and   refusing   the    plaintiff ^s 

and  in  granting  and  allowing  the  defendant's 

.........   prayer,  the  plaintiff  then  and  there  excepted  and 

prayed  the  court  to  sign  and  seal  this,  her  bill  of  exceptions; 
which  is  accordingly  done,  this day  of ,  19 .  . . 

(Virginia) 

(Caption) 

Be  it  remembered  that  on  the  trial  of  this  cause,  after  the 
jury  was  sworn  to  try  the  issue  joined  therein  and  the  plain- 
tiff and  the  defendant  had  introduced  all  of  their  evidence 
before  the  jury,  which  evidence  is  set  forth  in  the  bill  of 
exceptions  number   . . . ,  and  which  evidence  the  court  certi- 
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fies  as  a  part  of  this  bill  of  exceptions,  and  after  all  of 
the  evidence  was  introduced  on  the  trial,  the  plaintiff  moved 
the  court  to  instruct  the  jury  as  follows:  (Here  copy  each 
and  all  of  the  plaintiff's  instructions). 

And  the  defendant  moved  the  court  to  instruct  the  jury  as 
follows:  (Here  copy  each  and  all  of  the  instructions  offered 
by  the  defendant).  . 

And  the  court  granted  all  of  the  said  instructions,  those 
which  were  offered  on  the  part  of  the  plaintiff  and  those  of 
the  defendant;  to  which  action  of  the  court  in  giving  the 
instructions  asked  for  by  the  plaintiff,  and  each  of  them,  the 
defendant,  by  counsel,  excepted  and  tenders  this,  his  bill  of 
exceptions,  number  . . .,  which  he  prays  may  be  signed,  sealed 
and  made  a  part  of  the  record;  which  is  accordingly  done. 

4960  Judgment  by  confession,  vacation  refused  (111.) 

(Caption) 

Be  it  remembered  that  on  the day  of ,  19 . . , 

at  the   term  of  the   court  of   

county,  state  of  Illinois,  the  defendant  D,  entered  his  special 
appearance  in  said  court  for  the  purpose  of  making  a  motion, 
and  did  then  and  there  move  the  court  to  vacate  and  set  aside 
the  judgment  theretofore  rendered  in  said  court  in  said  cause, 
on  the  ground  that  the  court  was  without  jurisdiction  or 
authority  to  render  the  same ;  and  did  then  and  there  file  said 
motion  in  writing  pursuant  to  the  rules  of  said  court;  which 
said  motion  so  filed  is  in  the  words  and  figures  following, 
to  wit:   (Insert  motion). 

And  thereupon  the  court,  having  heard  the  said  motion, 
overruled  and  denied  the  same  and  refused  to  vacate  and  set 
aside  said  judgment;  to  which  ruling  and  decision  of  the 
court  in  overruling  and  denying  said  motion  and  in  refusing 
to  vacate  and  set  aside  said  judgment,  the  defendant  D,  by 
his  counsel,  then  and  there  duly  excepted. 

Said  motion  was  based  upon  the  face  of  the  record,  and  no 
affidavits  or  evidence  were  offered  or  read  in  support  thereof ; 
the  foregoing  being  all  of  the  proceedings  had  regarding  said 
motion. 

And  because  the  matters  aforesaid  do  not  fully  appear  of 
record,  the  defendant,  D,  presents  this,  his  bill  of  exceptions, 
and  prays  that  the  same  may  be  signed  and  sealed  by  the 
judge   of  this  court,   pursuant  to   the   statute  in  such   cases 

made  and  provided ;  which  is  accordingly  done  this    

day  of  ,  19 . . . 

(Seal) 

Judge   court 

county,  Illinois. 
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4961  Motion  to  quash  (Md.) 

(Caption) 

Plaintiff's  bill  of  exceptions 

At  the  hearing  of  this  ease,  before  any  testimony  was  given 

as  to  the  amount  of  benefits,  the  property-holder 

filed  the  following  motion  to  quash:  (Heretofore  inserted  in 
the  record).  And  the  following  statement  of  facts  was  made: 
(Heretofore  inserted  in  the  record). 

The   record    of    the   proceedings   of   the    commissioners   for 

opening  streets  for  opening street  showed  the  facts 

stated  in  the  following  agreement:  (Heretofore  inserted  in 
the  record). 

After  hearing  counsel  the  court  passed  the  following  order: 
(Heretofore  inserted  in  the  record). 

To  the  action  of  the  court  in  overruling  the  above  mentioned 

motion  to  quash,  the  said excepted  and  prayed  the 

court  to  sign  this  his  bill  of  exceptions;  which  is  accordingly 
done,  this day  of ,  19 . .  . 


4962  Question  and  answer  excluded  (Va.) 

(Caption) 

Be  it  remembered  that  after  a  jury  was  sworn  to  try  the 
issue  in  this  case,  and  after  all  the  evidence  in  chief  for  the 
plaintiff  had  been  given  (all  of  the  evidence  for  the  plaintiff 
and  the  defendant  will  be  found  set  out  in  a  bill  of  exceptions 
number  . . . . ,  to  which  reference  is  hereby  made  and  the  same 

is  made  a  part  hereof),  and  while ,  a  witness  for 

the  defendant  was  being  examined,  and  after  he  had  testified 

as  to  what  told  and  himself  as  to  the 

connection  of  the  plaintiff  with  the  stealing  of   

from  the  defendant,  counsel  for  the  defendant  asked  the  fol- 
lowing question:  (Insert  question).  To  which  the  witness 
replied:   (Insert  reply). 

To  which  question  and  answer  the  plaintiff,  by  his  counsel, 
objected,  and  the  court  sustained  the  objection  to  said  ques- 
tion and  answer  and  directed  the  jury  not  to  consider  the 
same ;  to  which  action  of  the  court  the  defendant,  by  its  coun- 
sel, excepted  and  prays  that  this,  its  bill  af  exceptions,  may 
be  signed,  sealed  and  enrolled;  which  is  accordingly  done. 

4963  Special  plea  and  continuance  refused  (111.) 

(Caption) 

Be  it  remembered  that  in  the  term,  19 . . ,  of  said 

superior  court  of county,  the  said  defendant  by  his 

attorneys  came  and  filed  his  motion  in  writing  for  leave  to 
file  special  pleas,  to  wit:   (Here  insert  motion);  and  the  affi- 
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davits  of   in  support  of  said  motion ;   (Here 

insert  affidavits). 

But  the  said  court  refused  said  motion  and  refused  to  allow 
the  defendant  to  file  said  special  pleas,  except  upon  the  con- 
dition that  the  defendant  should  not  ask  for  a  continuance, 
to  which  ruling  the  said  defendant  by  his  attorneys  then  and 
there  excepted. 

And  thereupon  the  said  defendant  filed  his  motion  and  affi- 
davits for  a  continuance;    (Here  insert  motion  and  affidavit 

0f   )  ;  but  the  court  overruled  said  motion  and 

refused  to  grant  a  continuance,  to  which  the  defendant  then 
and  there  excepted. 

And  inasmuch  as  the  matters  therein  do  not  appear  of  rec- 
ord, the  counsel  for  the  defendant  presents  this  bill  of  excep- 
tions and  prays  that  the  same  may  be  signed  and  sealed  by 
the  court  and  made  part  of  the  record  in  said  cause;  and  it 
is  done  accordingly. 

(Seal) 

Judge court  of 

county,  Illinois. 

4964  Witness'  testimony  excluded  (Va.) 

(Caption) 
Be  it  remembered  that  upon  the  trial  of  this  cause  in  the 

court  of county,  on ,  after  the 

plaintiff  had  introduced  evidence,  tending  to  show  that  at  the 
time  of  the  accident  the  car  which  collided  with  the  plaintiff 
and  injured  him,  was  lit  by  neither  electric  nor  oil  head  light 
and  that  the  car  was  absolutely  dark,  and  after  the  conductor 
and  motorman  had  testified  that  at  the  time  of  the  accident, 
both  electric  and  oil  head  lights  were  burning  at  the  time  of 
the  accident,  that  the  motorman  had  turned  the  current  of 

the  electric  head  light  when  they  started  from   to 

,  on  the  night  in  question,  and  that  the  oil  lamp  had 

previously  been  lighted  by  an  attendant  of  the  company  at 

in  the  city  of   at  about   minutes 

before  ,  before  said  car  had  left  the  city  of 

for ,  and  that  they  had  not  lighted  the  oil  light  at 

all  on  that  night;  all  of  which  will  more  fully  and  at  length 
appear  by  reference  to  defendant's  bill  of  exception  number 

,  which  is  hereby  referred  to  and  made  a  part  of  this 

bill  of  exception ;  the  defendant  to  further  maintain  the  issue 
upon  its  part,  and  to  corroborate  the  testimony  of  the  motor- 
man  and  conductor,  both  of  whom  had  previously  testified 
that  at  the  time  of  the  accident  both  the  electric  and  oil  head 

lights  were  burning,  introduced  two  witnesses,  ". 

and    ,  both  of  whom  would  have  testified  that 

they  were  employed  at  a  point  between and 
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in  the  city  of  ,  the  destination  of  the  car  which 

injured  the  plaintiff,  and  that  said  car  on  its  way  to  its  des- 
tination passed  by  where  they  were  employed  about  

minutes  before  the  accident,  and  at  that  time  both  the  elec- 
tric and  oil  head  lights  were  burning;  but  the  court,  on 
motion  of  the  plaintiff,  refused  to  permit  said  witnesses  to  so 
testify  in  the  presence  of  the  jury  and  excluded  their  evi- 
dence from  the  jury;  to  both  of  which  rulings  the  defendant 

excepted  and  tenders  this  its  bill  of  exception  number , 

which  is  signed,  sealed  and  enrolled  and  made  a  part  of  the 
record. 

EXAMINATION,    SIGNING    AND    SEALING 

4965  Examination,  opposing  party 

Before  presenting  a  bill  of  exceptions  to  a  judge  for  signa- 
ture, the  bill  or  a  true  copy  of  it  should  be  submitted  to  the 
opposing  counsel  in  ample  time  for  examination.191 

4966  Court's  duty 

Upon  the  submission  of  a  bill  of  exceptions  to  a  judge  it 
becomes  his  duty  to  examine  the  bill  and  to  determine  its  accur- 
racy,  the  signing  and  sealing  of  a  bill  of  exceptions  being  a 
judicial  and  not  a  ministerial  act.  He  has  no  right  under  the 
Official  Reporter's  Act  of  1887  (Illinois)  to  refuse  to  sign  a  bill 
of  exceptions  solely  for  the  reason  that  it  was  not  prepared  from 
the  notes  of  the  official  reporter,  but  can  only  order  a  transcript 
of  such  notes  when  they  become  necessary  to  enable  him  to 
determine  the  correctness  of  the  bill  of  exceptions.192 

4967  Death,  resignation 

Upon  the  resignation,  expiration  of  the  term  of  office,  or  the 
death  of  the  judge  who  should  settle  and  sign  a  bill  of  excep- 
tions, his  successor  in  office  may  sign  and  settle  the  bill,  pro- 
vided it  is  presented  within  the  proper  time  for  settlement  and 
signature.193 

4968  Nunc  pro  tunc,  practice 

Upon  the  presentation  of  a  bill  of  exceptions  which  is  to  be 
filed  later,  the  proper  practice  in  Illinois  is  for  the  trial  judge 

i9i  People  v.  Chetlain,  219  111.  248,  iss  Bowden  v.  Wilson,  21  Fla.  165, 

263   (1906).  168    (1885). 

192  People  v.  Chetlain,  219  111.  258, 
et  seq. 
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to  sign  and  date  the  bill  as  of  the  date  of  its  presentation,  and 
to  enter  an  order  authorizing  its  tiling  as  of  that  date.  The 
omission,  however,  to  enter  a  nunc  pro  tunc  order  and  to  file  the 
bill  thereunder  is  a  mere  irregularity  which  does  not  invalidate 
the  bill,  when  it  has  been  filed  as  of  the  date  of  its  presentation 
within  a  reasonable  time  after  signing  and  the  date  of  presenta- 
tion appears  on  the  bill.194 

4969  Seal,  motion  to  strike 

A  judge  may  affix  his  seal  to  a  bill  of  exceptions  after  the 
term  at  which  it  was  signed  had  expired  and  after  a  motion  had 
been  made  in  the  reviewing  court  to  strike  the  bill  from  the 
record  for  want  of  a  seal.195 

It  is  no  longer  necessary  to  add  a  seal  to  a  bill  of  exceptions 
in  Illinois.196 

4970  Special  judge 

In  a  case  tried  before  an  attorney  who  presides  as  special 
judge,  the  bill  of  exceptions,  under  Mississippi  practice,  must 
be  signed  by  the  circuit  or  regular  judge  and  not  by  the  special 
judge.197 

4971  Three  persons 

In  Florida,  the  authentication  of  a  bill  of  exceptions  by  three 
persons  under  the  statute  must  show  that  the  bill  was  presented 
to  the  trial  judge  who  refused  to  sign  it,  that  the  persons 
authenticating  it  were  present  at  the  trial  and  had  knowledge 
of  the  matters  stated  in  the  bill,  that  the  matter  stated  in  the 
bill  are  true,  and  that  it  is  signed  in  the  presence  of  the  trial 
judge.198 


4972  Certificate  for  direct  appeal  (111.) 

(Caption) 

I,   ,  one  of  the  judges  of  the  circuit  court  of 

county,  do  hereby  certify  that  the  above  entitled 

is*  Hill  Co.  v.  United  States  Fi-  196  Sec.  81,  Practice  act,  1907. 

delity  &  Guaranty  Co.,  250  111.  242,  is-  Eankin   County   Savings   Bank 

246,     247     (1911)  ;     West     Chicago  v.     Johnson,     56     Miss.     125,     126 

Street  E.  Co.  v.  Morrison,  Adams  &  (1878). 

Allen  Co.,  160  111.  288,  292   (1896).  198  Montgomery  v.   State,  54   Fla. 

195  Chaplin  v.  Illinois  Terminal  E.  73,    77    (1907);    Sec.    1696,   General 

Co.,  227  111.  166,  169   (1907).  Statutes. 
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cause  came  on  for  hearing  before  me  on  the  demurrer  of  the 
respondents  to  the  petition  for  mandamus  herein  and  was 
tried  before  me;  that  the  validity  of  a  municipal  ordinance 

of  the  city  of   was  involved  in  said  proceedings ; 

and  that  in  my  opinion  the  public  interest  requires  that  an 
appeal  should  be  allowed  from  the  judgment  this  day  entered 
in  said  cause  to  the  supreme  court  of  the  state  of  Illinois. 
Dated  this day  of   ,  19... 


Judge. 


(Caption) 

I  hereby  certify  that  in  the  above  entitled  cause  the  validity 
of  a  municipal  ordinance  is  involved,  and  in  my  opinion  the 
public  interest  requires  that  the  appeal  in  the  said  cause  shall 
be  taken  directly  to  the  supreme  court  of  the  state  of  Illinois. 


Judge. 

4973  Certificate  for  transmission  of  original  documents  (111.) 

(Caption) 

200  It  appearing  to  the  court  that  the  defendant  has  sued 
out  a  writ  of  error  from  the  supreme  court  of  Illinois  for  the 
reversal  of  the  judgment  heretofore  rendered  in  the  above 
entitled  cause,  and  that  an  inspection  of  the  original  check 
introduced  in  evidence  and  marked  people's  exhibit  "A," 
will  be  important  to  a  correct  decision   of  the   case  by  the 

supreme  court ;  it  is  therefore  ordered,  on  motion  of 

attorney,  that  said  original  check  marked  people's  exhibit 
''A,"  be  transmitted  to  the  clerk  of  the  supreme  court,  pur- 
suant to  rule  12  of  the  supreme  court,  to  be  safely  kept 
while  the  said  writ  of  error  is  pending,  and  to  be  returned 
to  the  clerk  of  the  court  upon  the  final  disposition  of  the 
writ  of  error,  unless  the  court  shall  before  that  time  order 
the  return  of  said  check  marked  exhibit  ''A." 

Enter  

Judge. 

199  Attach  this  certificate  to  end  transmission,  safe  keeping  and  re- 
of  bill  of  exceptions.  turn  of  such  articles  or  papers.    This 

200  To  bring  before  the  supreme  cannot  be  accomplished  by  motion 
court  for  inspection  and  examina-  made  in  the  supreme  court.  Original 
tion  documents  or  articles  which  documents  which  have  been  certified 
have  been  introduced  in  evidence,  it  and  transmitted  by  the  trial  court 
is  necessary  to  obtain  from  the  trial  to  the  supreme  court  are  a  part  of 
court  a  duly  certified  order  for  the  the  record  without  leave  to  file  them. 
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4974  Filing 

The  actual  filing  of  the  bill  of  exceptions  within  the  required 
time  is  essential  to  its  validity.201  The  trial  judge's  neglect  or 
delay  to  sign,  within  the  time  fixed  for  that  purpose,  a  bill  ot 
exceptions  which  has  been  presented  in  due  time  will  not  preju- 
dice the  party  whose  bill  it  is;  and  when  signed  and  sealed, 
the  bill  may  be  filed  nunc  pro  tunc  as  of  the  date  of  presenta- 
tion if  such  date  appears  on  the  face  of  the  bill.202 

4975  Order  (Va.) 

(Caption) 
This    day   came    the    parties   by   their    attorneys    and    the 

defendant  by  its  attorneys  tendered  the  court  bills 

of  exceptions  numbered ,  which  were  signed  and  sealed 

by  the  court;  and  upon  the  parties'  consent  entered  of  rec- 
ord, are  ordered  to  be  made  a  part  of  the  record  in  this  case ; 
which  is  done. 


Judge. 

4976  Expunging  matter,  practice 

A  motion  to  expunge  matter  from  a  bill  of  exceptions  because 
it  is  improperly  included  therein,  may  be  made  without  the 
assignment  of  cross-error.203 

4977  Expunging  matter,  motion  (111.) 

(Caption) 

Now  comes  appellee,  by ,  its  attorney,  and  moves 

the  court  to  expunge  from  the  record  that  part  of  the  bill  of 
exceptions  which  relates  to  matters  preliminary  to  the  trial 
by  the  jury;  that  is  to  say,  the  proceedings  in  relation  to 
appellant's  motion  to  dismiss  the  petition  of  appellee,  and 
appellant's  objection  to  the  empaneling  of  the  jury  for  the 
trial:  because,  said  motions  and  objections,  the  action  of  the 
court  thereon,  and  the  exceptions  of  the  appellant  claimed  to 

have  been  taken  thereto,  occurred  at  the   term  of 

the  court  of county,  to  wit,  on  the  days 

of  ,  19 . . ,  thereof,  and  no  bill  of  exceptions  was 

taken  or  filed,  nor  was  time  given  for  that  purpose  at  said 

term,  19..,  nor  was  a  bill  of  exceptions  taken  or 

settled  at  said  term,  nor  was  leave  granted  for  time  to  settle 
a  bill  of  exceptions  until  the   term,  19 . . ,  of  said 

201  Hall  v.  Royal  Neighbors,  231  Montgomery   v.    State,    54   Fla.    73, 
111.  190.  77   (1907). 

202  Hill  Co.  v.  United  States  Fi-  203  Finch  &  Co.  v.  Zenith  Furnace 
delity  &  Guaranty  Co.,  250  111.  245;  Co.,  245  111.  586,  590  (1910). 
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court,  on   ,  19..,  of  said  term;  all  of  which  facts 

appear  in  the  transcript  of  the  record  in  this  cause. 

4978  Impeachment 

The  clerk's  memorandum  upon  a  bill  of  exceptions  is  insuffi- 
cient to  impeach  the  bill,  if  the  certificate  of  the  judge  shows 
that  the  bill  was  tendered,  signed  and  filed  in  proper  time.204 
Neither  the  affidavit  of  an  attorney  in  the  case,  nor  the  judge's 
certificate  made  after  a  bill  of  exceptions  has  been  signed,  can 
be  used  to  impeach  it.205 

4979  Impeachment,  objections  (111.) 

(Caption) 

And  now  comes  the  plaintiff  A,  by  his  attorney,  , 

whose  appearance  herein,  at  this  time,  is  limited  to,  and  for 
the  purpose  of,  making  objections  to  the  approval,  signing 
or  sealing  of  the  alleged  bill  of  exceptions  of  the  defendant, 
or  of  permitting  the  same  to  be  filed,  and  for  objection  thereto 
says: 

1.  There  is  not  now  pending  in  the  court  of 

county  any  suit  or  matter,  wherein,  or  whereby  said 

court,   or  the   honorable    ,   as  judge   thereof,   or 

otherwise,  hath  jurisdiction  of  the  said  parties  litigant,  or 
lawful  right  to  approve,  sign  or  seal,  or  permit  to  be  filed, 
said  alleged  bill  of  exceptions  of  said  defendant. 

2.  The  above  styled  cause  was  tried  at  the term, 

19. . ,  of  said court,  and  verdict  therein  was  found 

by  the  jury  on  the    day  of    ,  19..,  against 

the  defendants  for  the  sum  of   ($ )    dollars, 

and  judgment  was  rendered  on  said  verdict  on  the    

day  of ,  19 .  . ,  being  the  last  week  of  the 

term,  19 . . ,  of  said  court,  and  the  motions  for  new  trial  were 
not  filed  until  after  the  term  at  which  said  suit  was  tried, 
and  after  the  entry  of  judgment  on  said  verdict,  to  wit,  on 
the   day  of ,  19 . . . 

3.  The  motion  for  new  trial  as  made  and  argued  by  the 
defendants'  attorney,  was  a  single  and  joint  motion  of  and 
for  all  of  the  defendants,  and  not  three  several  and  distinct 
motions,  one  for  each  of  said  defendants,  as  is  made  to  appear 
by  said  alleged  bill  of  exceptions. 

4.  The  time  in  which  the  defendants  could  have  filed  their 

bond  and  bill  of  exceptions  herein,  was  at  the term, 

19.  .,  of  said  court,  to  wit,  on  the   day  of   , 

19.  .,  fixed  to  expire  on  the   day  of   ,  19. .  ; 

204  National  Valley  Bank  v.  Hous-  205  People  v.  Brown,  253  HI.  578, 

ton,  66  W.  Va.  349.  582   (1912). 
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and  the  said   term  ended  by  limitation  of  law  on 

the   day  of  ,  19..;  and  thereafter,  the  said 

court  had  no  lawful  right  to  extend  the  time  for 

filing  said  bond  or  bill  of  exceptions,  without  notice  to,  and 
without  the  knowledge  and  consent  of  said  plaintiff. 

5.  The  alleged  order  of  court   of    ,  19..,   which 

purports  to  extend  the  time  of  the  defendants  to  file  their 
said  bond  and  bill  of  exceptions,  was  not  in  fact  an  order  of 

said  court ;  but  was  ordered  to  be  entered  by  the 

honorable   ,  while  he  was  holding  the   

court   of    county,   after  the   adjournment   on   that 

day,  of  said    court,  which  had  been  on  that  day 

regularly  held  from  ....  o'clock  A.  M.,  to  ....  o'clock  P.  M., 
by  the  said  honorable ,  in  the  room  usually  occu- 
pied by  him,  when  acting  as  judge  of  said  couri ; 

and  said  alleged  order  of  extension  was  entered  without 
notice  to,  and  without  the  knowledge,  consent  or  privity  of 
said  plaintiff  or  its  attorney. 

6.  Because  said  alleged  order  of  extension  was  in  viola- 
tion of  law,  and  of  the  rules  of  the  said court. 


Attorney  ad  hoc  for  A. 

4980  Striking  bill 

A  motion  to  strike  from  the  record  a  bill  of  exceptions  may  be 
made  and  heard  at  any  time,  when  the  errors  assigned  and 
relied  upon  are  based  upon  a  bill  of  exceptions  which,  on  its 
face,  is  no  part  of  the  record.206 

4981  Striking  bill,  motion  (111.) 

(Caption) 
And  now  comes  the   defendant  in   error  by  its  attorney, 

•_ ,  whose  appearance  at  this  time  is  special  and 

limited  to  the  purposes  hereinafter  set  forth,  and  moves  the 
court  to  strike  from  the  record  in  this  honorable  court  the 
alleged  bill  of  exceptions  of  the  plaintiff  in  error,  for  the  rea- 
sons following,  to  wit: 

1.  Because  the  same  was  not  prepared,  presented  or 
offered  to  be  filed  at  the  term  of  court  ,  19.  .,  dur- 
ing which  said  cause  was  tried,  and  the  verdict  was  rendered. 

2.  Because  the  same  was  not  prepared,  presented  or  offered 

to  be  filed  at  the  term  of  court    ,   19..,  in  which 

final  judgment  was  entered  on  the  verdict, 

3.  Because  the  same  was  not  prepared,  presented  or  offered 

208  Haines  v.  Knowlton  Danderine 
Co.,   248   HI.   259,   263,   264    (1911). 
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to  be  filed  within  the  time  fixed  by  the  trial  judge  when  the 
judgment  defendant  might  be  allowed  to  do  so. 

4.  Because  the  alleged  order  of  ,  19..,  purport- 
ing to  extend  the  time  in  which  said  bill  of  exceptions  might 

be  filed,  was  not  in  fact  an  order  of  said court  of 

county,  but  was  entered  by  honorable   , 

while  he  was  holding  the  criminal  court  of county. 

5.  Because  said  order  of  extension  was  not  entered  by 
said  court  of county  nor  by  direction  of  the  honor- 
able   ,  before  whom  said  cause  was  tried  and  by 

whom  the  time  in  which  the  judgment  defendant  might  file 

his  bill  of  exceptions  was  fixed  to  expire  in days  after 

the  day  of ,  19 . . . 

6.  Because  said  extension  order  was  entered  without  the 
knowledge  or  consent  of,  and  without  notice  to,  the  defendant 
in  error  or  its  attorney,  and  there  was  then  pending  no  suit 
in  which  said  order  might  lawfully  be  made. 

7.  Because  said  extension  order  was  entered  in  violation 

of  the  rules  ol  said court,  and  without  warrant  of 

law. 

8.  Because  after  the  expiration  of  the term,  19 . . , 

of  said    court  the   said  court  had  no  jurisdiction 

over  the  defendant  in  error  nor  lawful  right  without  notice 
to,  or  without  the  knowledge  and  consent  of  the  defendant 
in  error  to  amend  or  extend,  alter  or  hold  for  naught  an 
order  entered  in  said  cause  at  that  term. 

9.  Because  between  the  term  of  court  at  which  said  cause 
was  tried,  and  the  time  when  said  alleged  bill  of  exceptions 
was  presented  to  the  trial  judge,  three  terms  of  the  said 
court  had  intervened. 

And  for  other  reasons  to  be  made  known  on  the  hearing 
of  this  motion. 


Attorney  ad  hoc  for 


4982  Stenographer's  notes;  striking,  motion  (Miss.) 

(Caption) 

Now  comes  ,  appellee,  and  moves  the  court  to 

strike   the   stenographer's  transcript  notes  of  evidence,   and 

exhibits  thereto  pages   to   ,  inclusive,  of  record 

from  the  record  herein  and  to  suppress  the  same,  for  the  rea- 
son that  such  notes  were  not  approved  in  the  manner  pro- 
vided by  section  797,  Code  1906,  and  counsel  for  the  appellee 
were  deprived  of  the  right  to  examine  same  and  suggest  errors 
therein,  as  is  shown  by  the  affidavit  and  certificate  submitted 
herewith. 
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4983  Amendment,  notice 

A  bill  of  exceptions  may  be  amended  upon  proper  notice  and 
proceedings.207 

4984  Amendment  (111.) 

(Caption) 

This  day  came  the  said  parties  by  their  attorneys  respec- 
tively and  by  consent  of  parties  in  open  court  it  is  ordered 
that  the  bill  of  exceptions  heretofore  filed  herein  be  amended 
by  inserting  in  the page  thereof,  after  the  word  ' '  imma- 
terial," in  the  next  to  the  last  line  of  said  page  (being  page 
....  of  the  transcript  on  file  in  the  appellate  court)  as  fol- 
lows, to  wit:  (Insert  amendment);  and  also  an  acceptance  of 
service  thereof  signed  by  the  attorney  for  the  defendant, 
,  in  words  and  figures,  to  wit:  (Insert  acceptance). 

And  thereupon  the  plaintiff,  by ,  his  attorney, 

called  upon  the  defendant  to  produce  for  the  purposes  of  this 
trial  and  pursuant  to  said  notice  the  original  lease  referred 
to  in  said  notice  and  being  a  lease  of  the  premises  known  as 

the ,  to  L  and  K,  dated ,  1 .... ,  and  also 

an  original  assignment  made  by  K  to  L  of  all  his,  said  K's, 
interest  in  said  lease,  which  assignment  was  endorsed  on  said 
lease;  but  said  defendant,  by  his  said  attorney,  neglected  or 
declined  to  produce  either  of  said  documents. 

The  said  matter  having  been  inadvertently  overlooked  and 
omitted  in  the  original  bill  of  exceptions  at  the  time  of  pre- 
paring and  settling  the  same;  and  forasmuch  as  the  matter 
aforesaid  does  not  appear  of  record,  it  is  ordered  that  this 
amendment  to  said  original  bill  of  exceptions  be  and  the  same 
hereby  is  allowed,  signed,  sealed  and  made  a  part  of  the  rec- 
ord, this day  of ,  19 . . . 

(Seal) 

Judge  of  the  circuit  court. 

4985  Construction 

The  statements  of  a  bill  of  exceptions  prevail  over  the  clerk's 
recitals  of  the  record  of  the  proceedings,  where  the  latter  are 
not  in  harmony  with  the  statements  in  the  bill.208  Any  ambigu- 
ity, uncertainty,  or  omission  in  a  bill  of  exceptions  must  be 
considered  most  strongly  against  the  party  whose  bill  it  is,  on 
the  principle  that  it  is  a  pleading  and  not  the  writing  of  the 
judge  who  signs  it.209 

207  Wright  v.  Griffey,  146  HI.  394,  209  Eogers  v.   Hall,   3  Scam.   5,  6 

398  (1893).  (1841);  Sec.  81,  Practice  act  1907. 

aosHirth    v.    Lynch,    96    111.    409, 
410   (1880). 
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CASE  MADE,  MICHIGAN 

4986  Object 

The  object  of  the  statute  which  provides  for  the  settling  of  a 
case  after  judgment  is  to  do  away  with  the  necessity  of  a  bill 
of  exceptions  and  writ  of  error  in  cases  tried  with  or  without 
juries.210  The  preparation  and  settling  of  a  bill  of  exceptions 
in  circuit  court  cases  may  be  dispensed  with  by  agreeing,  after 
judgment,  upon  the  facts  in  controversy.211 

4987  Scope 

A  case  made  is  appropriate  to  review  any  order  or  judgment 
which  puts  an  end  to  the  action.212  A  case  made  after  judg- 
ment is  permissible  under  the  statute  when  there  is  a  trial  by 
the  court  with  or  without  a  jury,  and  a  bill  of  exceptions  or 
writ  of  error  would  have  been  available.213  No  case  can  be  made 
in  a  proceeding  which  is  not  so  tried  by  the  court  or  a  jury,  and 
which  does  not  permit  of  a  bill  of  exceptions  or  a  writ  of  error.214 
Thus,  an  assessment  of  damages  by  the  clerk,  after  a  defendant 
has  been  defaulted  and  judgment  upon  such  an  assessment  has 
been  entered,  cannot  be  brought  up  on  a  case  made.215  But  an 
assessment  of  damages  by  a  judge  and  judgment  thereon  may 
be  reviewed  on  a  case  made.216 

4988  Limitation 

A  case  which  is  settled  after  judgment  must  be  certified  and 
filed  in  the  supreme  court  within  the  same  time  that  is  required 
for  the  prosecution  of  writs  of  error;217  or  within  one  year 
after  the  rendition  of  the  judgment,  unless  the  time  is  further 
extended  six  months  upon  special  application.218 

4989  Election 

A  party  who  is  aggrieved  by  a  judgment  rendered  against 
him  has  his  election  to  rely  upon  his  exceptions,  or  to  make  and 

aioBeeson   v.   Hollister,   11    Mich.  Wheeler  v.  Wilkins,  19  Mich.  78,  80 

193,  195   (1863).  (1869). 

2ii(310)    C.  L.   1897.  aisBeeson   v.   Hollister,  supra. 

212  Watson    v.    Watson,    47    Mich.  216  Wheeler   v.   Wilkins,   supra. 

427,  429   (1882).  217  Van  Blarcom  v.  Aetna  Ins.  Co., 

2i3Earle  v.  Westchester  Fire  Ins.  6  Mich.  299   (1859). 

Co.,  29  Mich.  414,  417  (1874).  218  (10,492)   C.  L.  1897. 

2i*Beeson     v.     Hollister,     supra; 
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settle  a  case;  but  after  he  has  elected  either  mode  to  bring  up 
his  case  for  review,  he  cannot  pursue  the  other.211' 

4990  Submission,  requisites 

In  a  suit  settled  after  judgment  there  must  be  a  written  sub- 
mission of  the  case  under  the  statute,  signed  by  the  judge  as 
such  for  review  by  the  supreme  court.220  A  case  may  be  made 
to  cover  the  entire  record,  or  of  so  much  of  it  as  may  be  material 
to  certain  questions  raised.221  The  case  made  should  show,  on 
its  face,  that  the  record  contains  all  of  the  evidence  offered  and 
received  under  trial ;  and  if  no  such  a  showing  is  made,  the  case 
will  be  sent  back  for  correction.222  A  case  made  should  contain 
only  such  actual  rulings  upon  questions  of  law  as  might  be 
presented  by  bill  of  exceptions  or  by  writ  of  error ; 223  and  it 
should  specifically  point  out  the  errors  relied  upon  for  a 
reversal.224 

A  finding  of  facts  is  necessary  to  a  case  made,  when  there  is 
a  trial  by  a  court  without  a  jury.225  The  submission  must  eon- 
tain  the  special  findings  of  the  judge  who  tried  the  case,  with 
proper  exceptions  to  his  findings.  A  mere  statement  of  facts 
made  by  the  parties  to  a  suit  is  not  reviewable  as  a  case  made.226 

The  clerk's  certificate  authenticating  a  case  made  after  judg- 
ment is  essential  to  the  jurisdiction  of  the  supreme  court,  and 
an  omission  of  this  certificate  cannot  be  cured  by  the  stipulation 
of  the  parties.227 

4991  Submission 

(Caption) 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff 
against  the  defendant.  The  declaration  consisted  of  the  com- 
mon money  counts  at  length  and  also  a  count  for  the  value 

of  a  certain  quantity  of  wheat,  to  wit,  bushels  and 

a   certain   quantity  of  rye,   to   wit,    bushels.     The 

2i9  Richardson      v.      Yawkey,      9  224  Tuxbury   v.   French,   39    Mich. 

Mich.    139,    141     (1861);     Near    v.  190,191   (1878). 

Mitchell,  23  Mich.  382,  383  (1871).  225  Tuxbury  v.   French,   supra. 

220  Ferrand  v.  Bentley,  6  Mich.  226  Chatterton  v.  Parrott,  46 
281,  282  (1859);  Gard  v.  Stevens,  Mich.  432  (1881);  Hedges  v.  Hib- 
12  Mich.  9   (1863).  bard,    46    Mich.    551,    552     (1881); 

221  Sallee  v.  Ireland,  9  Mich.  154,  Wertin  v.  Crocker,  47  Mich.  642 
155,  156  (1861);   (310)  C.  L.  1897.  (1880). 

222  Lee  v.  Lake,  13  Mich.  220  227  Grand  Rapids  v.  Whittlesey, 
(1865).  32  Mich.  192  (LS75). 

223  Earle  v.  Westchester  Fire  Ins. 
Co.,  29  Mich.  414,  417   (1874). 
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plea  was  the  general  issue  with  a  notice  of  set-off  subjoined 
containing  the  common  money  counts  at  length.  The  said 
issue  came  on  to  be  tried  in  the  said  circuit  court  before  the 
honorable  ,  circuit  judge  of  the  judi- 
cial circuit  at  a  session  of  said  court  held  at    in 

said  county  of    on  the    day   of    , 

19..,  and  was  tried  by  said  court  without  a  jury. 

Upon  said  trial  the  counsel  for  said  plaintiff,  to  maintain 
and  prove  the  said  issue  on  his  part,  introduced  as  a  witness 
,  who,  being  duly  sworn,  testified  as  follows: 

"I  reside  in   and  know  the  parties  to  this  suit. 

I  have  seen  the  chattel  mortgage  now  shown  me.     I  drew  it 

at  the  request  of I  witnessed  its  execution  and 

delivery  by  said   to  the  plaintiff  on  the  

day  of  ,  19. ..     It  was  delivered  by  said  

to  the  plaintiff   at  that  time." 

The  counsel  for  said  plaintiff  then  offered  in  evidence  the 
said  chattel  mortgage,  which  was  in  the  usual  form  and  con- 
veyed the  undivided of  all  the  rye  growing  on  the 

farm  owned  by  ,  on  which  he  resides,  situate  in 

the  township  of   ,  supposed  to  be  about   

acres.  Which  said  chattel  mortgage  or  instrument  in  writing 
was  read  in  evidence  on  the  part  of  said  plaintiff.  And  the 
said  plaintiff  further  testified  as  follows:  (Give  substance  of 
testimony  as  before). 

The  said  witness  was  then  cross-examined  by"  counsel  for 
defendant,  and  further  testified  as  follows:  (State  substance 
of  this  testimony). 

And  counsel  for  plaintiff  further  to  maintain  and  prove  the 
said  issue  on  his  part  introduced  as  a  witness,  (Proceed  as 
before  with  substance  of  testimony  given  on  direct  and  cross- 
examination). 

The  said  witness  was  then  re-examined  by  the  counsel  for 
the  plaintiff  as  follows:     (Insert  substance  of  the  testimony). 

The  said  witness  was  then  further  re-cross-examined  by 
counsel  for  the  defendant  and  testified  as  follows:  (State  the 
substance  of  the  testimony). 

The  counsel  for  said  plaintiff  then  recalled  the  witness, 
,  who  further  testified  as  follows:  (Insert  his  testi- 
mony). 

The  witness  was  then  further  cross-examined  by  counsel 
for  the  defendant  and  testified  as  follows:  (State  substance 
of  cross-examination). 

The  counsel  for  plaintiff  then  re-cross-examined  said  witness 
who  further  testified  as  follows:     (Give  testimony). 

Whereupon,  the  counsel  for  said  plaintiff  rested  his  case. 

And  the  said  counsel  for  the  defendant,  to  maintain  and 
prove  the  said  issue  on  his  part,  introduced,  (Proceed  as  in  case 
of  plaintiff). 

The  counsel  for  the  defendant  here  asked  said  witness  to 
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give  and  state  said  conversation,  to  which  question  and  the 
evidence  sought  to  be  elicited  thereby  the  plaintiff  by  his  said 
counsel  objected  for  the  following  reasons:  1,  That  it  is 
sought  to  give  in  evidence  the  admissions  or  declarations  of 

said   in  regard  to  the  form  and  nature  of  the 

contract,   and    being  a  competent  witness,   the 

evidence  sought  to  be  given  is  not  the  best  evidence  of  which 
the  nature  of  the  case  is  capable;  2,  That  the  declarations  of 
a  grantor  cannot  be  given  in  evidence  to  defeat  his  deed. 
Which  objection  was  overruled  by  the  said  court  and  the  said 
witness  was  allowed  to  and  did  testify  in  answer  to  said  ques- 
tion. (State  substance  of  testimony)  To  which  evidence 
and  decision  of  the  court  overruling  the  said  objection  and 
admitting  the  same  the  said  plaintiff  by  his  counsel  excepted. 

And  the  counsel  for  the  defendant  further  to  maintain 
(Proceed  as  before). 

The  said  witness  was  then  cross-examined  by  counsel  for 
the  plaintiff  and  testified  as  follows:      (Give  testimony). 

Counsel  for  defendant  next  introduced  (Proceed  as  be- 
fore). 

Whereupon,  said  defendant  rested  his  case. 

And  afterwards,  and  on  the day  of ,  19 . . , 

the  court  rendered  a  judgment  in  favor  of  defendant  and 
against  said  plaintiff  for  costs  of  suit  to  be  taxed. 

Settled  and  signed  this day  of  ,  19.  .. 

,  judge. 

The  above  case  has  been  agreed  upon  by  the  respective 
attorneys  as  a  true  statement  and  settlement  thereof  for  the 
purpose  of  review  and  decision  by  the  supreme  court  upon 
the  questions  of  law  and  fact  arising  therefrom. 

Dated,  etc. 

(Signatures) 

(Caption) 

To  the  supreme  court  of  the  state  of  Michigan,  at  Lansing. 

I,   ,  deputy  county  clerk  of  the  county  of 

and  deputy  clerk  of  the  circuit  court  thereof,  do 

hereby  certify  that  the  foregoing  annexed  paper  writing  is 
the  original  case  settled  and  signed  by  the  judge  of  the  said 

circuit   court   on  the    day   of    ,   19..,  in   the 

above  entitled  cause  and  filed  therein  in  the  office  of  the  clerk 

of  said  court  on  the day  of ,  19 .  . ,  and  that 

the  same  is  the  whole  of  said  case. 

In  witness,  etc. 

4992  Construction,  presumption 

All  the  previous  steps  which  are  necessary  to  be  taken  for 
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the  regular  settling  of  a  case  after  judgment,  are  presumed  to 
have  been  taken,  in  the  absence  of  proof  to  the  contrary.228 

4993  Amendment,  practice 

A  case  settled  which  is  not  properly  submitted  to  the  supreme 
court  will  be  remitted  to  the  lower  court  for  correction.229 

PROCESS 


4994  District  of  Columbia 

(Caption) 

The  President  of  the  United  States,  to ,  greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  court  of  appeals  of  the  District  of  Columbia,  upon  the 
docketing  the  cause  therein,  under  and  as  directed  by  the 
rules  of  said  court,  pursuant  to  an  appeal  entered  in  the  su- 
preme court  of  the  District  of  Columbia,  on  the day 

of  ,  19. .,  wherein  the  company,  a  cor- 
poration is  appellant,  and  you  are  appellee,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against  the  said 
appellant,  should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  honorable    ,   chief  justice   of  the 

supreme  court  of  the  District  of  Columbia,  this    day 

of  ,  in  the  year  of  our  Lord  nineteen  hundred  and 


(Seal) 


Clerk. 
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4995  Florida,  citation 

State  of  Florida,  to   ,  greeting: 

You  are  hereby  commanded  and  strictly  enjoined,  that  you 


228  Sallee  v.  Ireland,  9  Mich.  156. 

229  Gard   v.    Stevens,    12    Mich.    9 
(1863). 
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personally  be  and  appear  before  the  supreme  court  of  the 
state  of  Florida,  at  Tallahassee,  the  capital  of  said  state,  on 

tjie   day  of  ,  19..,  the  same  being  the  first 

day  of  the term  of  said  court,  to  show  cause,  if  any 

you  can,  why  the  judgment  of  the  circuit  court  of 

county,  Florida,  rendered  on  the day  of ,  19. ., 

in  a  certain  cause  then  pending  in  said  court,  wherein , 

complainant. .,  and ,  defendant. .,  should  not  be 

reversed.     Herein  fail  not. 

Witness  the  honorable    ,   chief  justice   of   the 

said  supreme  court,  and  the  seal  of  the  said  circuit  court,  this 

day  of   in  the  year  of  our  Lord  nineteen 

hundred  and 


Clerk  of  the  circuit  court  of county. 

4996  Florida,  scire  facias 

State  of  Florida,  to  the  sheriff  of  the  supreme  court  of  said 
state,  greeting: 

Whereas,  on  the  petition  of   ,  alleging  that  in 

the  record  and  proceedings,  and  also  in  the  rendition  of  judg- 
ment in  a  certain  cause  in  the  circuit  court  of  our 

judicial  circuit,  in  and  for county,  between , 

as  complainant..,  and   ,  as  defendant..,  manifest 

error  hath  happened,  to  the  great  damage  of  the  said 

,  a  writ  of  error  hath  been  awarded  that  our  supreme 

court,  having  inspected  the  record  and  proceedings  aforesaid, 
may  cause  to  be  done  therein  to  correct  that  error  what  of 
right  and  according  to  law  should  be  done. 

Therefore,  we  command  you  that  you  make  known  to  the 

said  that   be  before  our  said  supreme 

court  at  the  city  of  Tallahassee  on  the day  of , 

19.  .,  then  and  there  to  hear  the  record  and  proceedings  afore- 
said and  the  errors  assigned,  if  to   it  shall  seem 

expedient,  and  further  to  do  and  receive  what  our  said  court 
shall  in  that  behalf  consider;  and  have  you  then  and  there 
this  writ. 

Witness,  etc. 

4997  Florida,  writ  of  error 

State  of  Florida,  to  the  judge  of  the  circuit  court  of  the 
judicial  circuit  of  the  state  of  Florida,  greeting : 

Because  in  the  record  and  proceedings  and  also  in  the  ren- 
dition of  judgment  in  a  certain  cause  which  is  in  our  said  cir- 
cuit court  before  you,  between ,  as  plaintiff.  .,  and 

,  as  defendant. .,  manifest  error  hath  happened,  as 

it  is  said,  to  the  great  damage  of  the  said ,  as  by 

complaint  appears. 
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We,  willing  that  the  error,  if  any  hath  been,  should  be  duly 
corrected  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you  that,  if  judgment 
be  therein  rendered,  you  distinctly  and  openly  send  the  record 
and  proceedings  aforesaid  with  all  things  touching  them, 
under  your  seal,  together  with  this  writ,  to  our  supreme  court 
of  the  state  of  Florida,  so  that  you  have  the  same  at  Talla- 
hassee on  the day  of   ,  19 .  .,  in  our  said 

supreme  court  to  be  then  and  there  held,  that  inspecting  the 
record  and  proceedings  aforesaid,  our  said  supreme  court  may 
cause  further  to  be  done  therein,  to  correct  that  error,  what 
of  right  and  according  to  law  should  be  done. 

Witness,  etc.230 

Return 

(Venue) 

I,   ,  clerk  of  the  circuit  court  in  and  for  said 

county,  do  hereby  certify  that  the  within  writ  of  error  was 
this  day  filed  for  record  and  duly  recorded  in  minutes  of  the 
circuit  court  number  . .  . .,  page 

Witness  my  hand  and  official  seal  this day  of , 

19... 

,  Clerk. 

(Seal)  By ,  D.  C. 

4998  Illinois,  scire  facias 

State  of  Illinois,   } 
Supreme  court.     fss' 

The  people  of  the  state  of  Illinois,  to  the  sheriff  of 

county,  greeting: 

Because,  in  the  record  and  proceedings,  and  also  in  the  ren- 
dition of  the  judgment  of  a  plea  which  was  in  the 

court  of before  the  judge  thereof,  between 

and   ,  it  is  said  manifest  error  hath  intervened, 

to  the  injury  of  the  said  ,  as  we  are  informed 

by  complaint  ,  the  records  and  proceed- 
ings of  which  said  judgment  we  have  caused  to  be  brought 
into  our  supreme  court  of  the  state  of  Illinois,  at  Springfield, 
before  the  justices  thereof,  to  correct  the  errors  in  the  same 
in  due  form  and  manner  according  to  law: 

Therefore,  we  command  you,  that  by  good  and  lawful  men 

of  your  county,  you  give  notice  to  the  said ._ that 

be  and  appear  before  the  justices  of  our  said  supreme 

court,  at  the  next  term  of  said  court  to  be  holden  at  Spring- 

230  Writs  of  error  issue  out  of  the  for  that  particular  purpose.  The 
circuit  court  as  a  matter  of  con-  clerk  of  the  supreme  court  still  has 
venience,  the  circuit  court  clerk  act-  the  right  to  issue  these  writs  if  ap- 
ing as  the  clerk  of  the  supreme  court  plied  to. 
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field,  in  said  state,  on  the  first  Tuesday  in ,  19. .,  to 

hear  the  record  and  proceedings  aforesaid  and  the  errors 
assigned  if  ...  shall  see  fit:  and  further  to  do  and  receive 
what  said  court  shall  order  in  this  behalf;  and  have  you  then 
and  there  the  names  of  those  by  whom  you  shall  give  the  said 

notice,  together  with  this  writ. 

'  witness   ,  chief  justice  of  our  said  court,  and 

the  seal  thereof,  at  Springfield,  this day  of , 

in  the  year  of  our  Lord  nineteen  hundred  and 

Clerk  of  the  supreme  court. 


© 


m 


Return 


M 


Q 


State  of  Illinois,)  sg 

county  4 

I  have  duly  served  the  within  writ  upon  the  within  named 
defendant  the  board  of  supervisors  of county,  Illi- 
nois, by  reading  the  same  to   ,  a  supervisor  and 

chairman  of  said  board  of  supervisors,  and  also  to  , 

county  clerk  of  said county  and  clerk  of  said  board 

of  supervisors,  and  at  the  same  time  delivering  to   each   of 

them  a  true  copy  thereof  on  the    day  of   , 

19..,  as  I  am  therein  commanded. 

,  Sheriff. 

By ,  Deputy. 

And  I  also  duly  served  the  within  writ  upon  the  within 
named   (relator)   by  leaving  a  true  copy  thereof  for  him  at 

his  usual  place  of  business  with   ,  a  person  of  the 

age  of  ten  years  and  upwards  and  a  member  of  the  family  of 

the  within  named and  at  the  same  time  making 

known  to  him  the  contents  thereof,  this day  of , 

19..,  as  I  am  therein  commanded. 

(Signature  as  above) 
Fees: 

Service,  $ 

Mileage,  $ 
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4999  Illinois;  supersedeas,  motion 

(Caption) 

And  now  comes  the  plaintiff  in  error  by   ,  its 

attorneys,  and  moves  the  court  to  make  the  writ  of  error  a 
supersedeas  herein,  and  in  support  of  this  motion,  counsel 
make  the  annexed  suggestions. 

Attorneys  for  plaintiff  in  error. 

Suggestions 

This  case  was  brought  by  appeal  to  the   ,   19.., 

term  of  this  court  and  on  account  of  an  oversight  of  the 
change  of  statute  respecting  the  time  of  filing  records  in  this 

court  and  on  account  of  the  sickness  of    ,  who 

had  personal  charge  of  this  case,  the  record  herein  was  not 
filed  twenty  days  before  the  first  day  of  the  term  of  court, 
and  as  a  result  thereof  the  appeal  had  to  be  dismissed.  Ap- 
pellant filed  the  record,  however,  and  made  a  motion  to  dis- 
miss the  appeal  on  the  first  day  of  this  term  of  court  and  the 
appeal  was  subsequently  dismissed. 

The  appeal  bond  was  filed    ,  19..,   and  was  for 

dollars.     With  the  record,  counsel  for  plaintiff  in 

error  submitted  to  the  court  an  abstract  of  the  record  and  a 
brief  prepared  for  the  appeal  in  this  cause,  which  fully  show 
the  points  relied  upon  as  grounds  for  a  review  of  the  decision 
of  the court,  and  attached  to  the  record  is  an  assign- 
ment of  errors,  which  will  be  found  on  page    of  the 

abstract. 

Unless  the  supersedeas  shall  be  granted  herein,  counsel  for 
defendant  in  error,  as  we  believe  from  information  had  upon 
that  subject,  will  sue  out  an  execution  upon  said  judgment. 


(Caption) 

Now  comes  the  plaintiff  in  error  and  shows  to  the  court  that 
he  has  sued  out  a  writ  of  error  from  this  court  to  the  appellate 

court  of  the district  of  Illinois  and  has  filed  in  this 

court  the  transcript  of  record  of  said  appellate  court  and  of 

the   court  of   county  where  said  cause 

originated,  from  which  transcript  it  appears  that  a  judgment 

was  rendered  in  the  court  of   county  in 

favor  of   ,  defendant  in  error,  and  against 

,  plaintiff  in  error,  in  the  sum  of dol- 
lars, which  judgment  was  affirmed  by  the  appellate  court  of 

the    district ;  and  the  said  plaintiff  in   error  now 

moves  this  honorable  court  to  make  this  writ  of  error  a  super- 
sedeas. 

The  plaintiff  in  error  further  shows  that  the  judgment  in 
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this  case  is  amply  secured  by  bond  in  the  sum  of 

dollars  with  the  as  surety;  said  company  being 

a  bonding  company  organized  under  the  laws  of  the  state  of 

and,  having  complied  with  the  laws  of  , 

is  authorized  to  sign  bonds  and  to  do  business  in  this  state. 
Plaintiff  in  error  hereby  offers,  in  case  it  should  seem  best 
to  the  court  to  require  further  bond  in  this  case,  to  furnish, 
such  bond  in  any  sum  that  may  be  designated  by  the  court, 
with  said  as  surety. 


Attorney  for  plaintiff  in  error. 
Order 


(Caption) 

This  day  came  plaintiff  in  error,  by  ,  its  counsel, 

and  moved  the  court  to  make  the  writ  of  error  issued  in  the 
above  entitled  cause  a  supersedeas;  and  the  court,  having 
examined  the  record,  abstracts  and  briefs  filed  herein,  and 
being  now  fully  advised  in  the  premises,  doth  grant  said 
motion  and  doth  order  that  the  writ  of  error  issued  herein 
be  and  the  same  is  hereby  made  a  supersedeas,  and  as  such 
is  to  be  obeyed  by  all  concerned. 

Bond 

Know  all  men  by  these  presents,  that  we,   ,  as 

principal,  and   (formerly   )    and    and 

,  as  sureties,  all  of  the  city  of ,  in  the 

county  of and  state  of  Illinois,  are  held  and  firmly 

bound  unto    ,   of  the   city  of    ,   in  the 

county  of and  state  of  Illinois,  in  the  sum  of 

dollars,  good  and  lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said or  his  attorney,  execu- 
tors, administrators,  or  assigns ;  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors, 
administrators,  or  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this day  of , 

19... 

The  condition  of  the  above  obligation  is  such,  that,  whereas, 

the  said ,  on  the  day  of ,  19. ., 

obtained  a  judgment  against  the   said    ,  in  the 

cause  of  ,  general  number ,  in  the  circuit 

court  of  .........  county,  Illinois,  and  at  the term, 

19 .  . ,  of  said  circuit  court,  finding  the  said  guilty  of  unlaw- 
fully withholding  from  the  said  lot,  etc.  (Set  out  legal  descrip- 
tion of  premises),  situated  in   county,  in  the  state 

of  Illinois,  and  commonly  known  as  number street,  in 

the  city  of   ,  and  that  the  said   have 
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and  recover  of  the  said   the  possession  in  fee 

simple  of  the  said  real  estate  and  premises,  and  that  a  writ 

of  possession  issue  therefor,  and  that  said have 

and  recover  of  the  said his  costs  in  that  behalf ; 

and,  whereas,  the  said is  about  to  sue  out  of  the 

supreme  court  of  Illinois  a  writ  of  error  to  the  circuit  court 

of    county  in  the   above   entitled  cause  from  said 

judgment  so  made  and  entered  against  her,  the  said ; 

and,  whereas,  the  honorable    ,  justice  of  the 

supreme  court  of  Illinois,  has  made  and  entered  an  order 
whereby  the  said  writ  of  error  is  made  supersedeas,  the  said 

being  desirous  of  staying  the  execution  of  the 

said  judgment. 

Now,  therefore,  if  the  said   will  not  commit 

any  waste,  or  suffer  any  waste  to  be  committed  upon  said 
premises  during  the  pendency  of  said  writ  of  error  in  the 

supreme  court  of  Illinois,  and  will  pay  to  the  said 

a  fair  rental  for  the  use  and  possession  of  said  premises  dur- 
ing the  time  that  said  writ  of  error  may  be  pending  in  the 
supreme  court  of  Illinois,  and  will  pay  any  and  all  costs  that 
may  be  adjudged  against  her  by  the  supreme  court  of  Illinois 
in  said   cause,   and   all   costs   and   damages   that  have   been 

adjudged  against  her  by  the  circuit  court  of county, 

Illinois,  in  case  the  said  judgment  and  order  of  the  circuit 

court  of   county,  Illinois,  be  affirmed,  or  the  said 

writ  of  error  be  dismissed  by  the  supreme  court  of  Illinois, 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

(Signatures  and  seals) 

Approved : 


Justice  of  court,  etc.231 

5000  Illinois,  writ  of  error 

232  State  of  Illinois,     1 
Supreme  Court.       )  ss : 

The  people  of  the  state  of  Illinois,  to  the  clerk  of  the 

court  of ,  greeting : 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendi* 

tion  of  the  judgment  of  a  plea  which  was  in  the  

court  of before  the  judge. .   thereof,  between 

and   it  is  said  manifest  error 

hath  intervened,  to  the  injury  of  the  aforesaid  

as  we  are  informed  by   complaint,  and  we  being 

willing  that  error  should  be  corrected,  if  any  there  be,  in  due 

23i  Attach   affidavit   of  sureties.  tiff  in   error   files   the   transcript   of 

232  The  issuance  of  a  writ  of  error  the  record  in  the  reviewing  court  in 

from    the    reviewing    court    is    ren-  the  first  instance.     Gallimore  v.  Da- 

dered  unnecessary  where  the  plain-  zey,  12  111.  145. 
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form  and  manner,  and  that  justice  be  done  to  the  parties 
aforesaid,  command  you  that  if  judgment  thereof  be  given, 
you  distinctly  and  openly,  without  delay,  send  to  our  justices 
of  the  supreme  court  the  record  and  proceeding  of  the  plaint 
aforesaid,  with  all  things  touching  the  same,  under  your  seal, 
so  that  we  may  have  the  same  before  our  justices  aforesaid 

at  Springfield,  on  the  first  Tuesday  of  

next,  that  the  record  and  proceedings,  being  inspected,  we 
may  cause  to  be  done  therein  to  correct  the  error,  what  of 
right  ought  to  be  done  according  to  law. 

Witness,  the  honorable    ,   chief  justice  of  our 

court,  and  the  seal  thereof,  at  Springfield,  this day  of 

in  the  year  of  our  Lord  nineteen  hundred  and 


(Seal) 


Clerk  of  the  Supreme  Court. 
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Return 

State  of  Illinois,    ) 
county,  j 

A  transcript  of  the  record  and  proceedings  of  the  suit, 
whereof  mention  is  within  made,  with  all  things  concerning 
the  same,  I  hereby  certify  to  the  justices  of  said  supreme 
court  at  the  day  and  place  within  mentioned,  as  within  I  am 
commanded. 

This day  of ,  19 . . . 

,  Clerk. 

5001  Mississippi,  summons 

State  of  Mississippi,  to  the  sheriff  of county, 

in  said  state: 

You  are  hereby  commanded  to  summon   , 

appellee..,    ?    0r   attorney.,    in   fact    or   of 

record,  if  to  be  found  in  your  county,  to  appear  before  the 
supreme  court  of  the  state  of  Mississippi,  at  the  capitol,  in 
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the  city  of  Jackson,  in  the  county  of   ,  and  state 

aforesaid,  on  the   day  of   ,  19..,  then  and 

there  to  answer  the  appeal  of   from  a  judgment 

of  the   circuit  court  of  the  county   of    in  said 

state,  rendered  against  said  appellant.,    on  the    day 

of ,  19 .  . ,  at  the term,  19 . . ,  of  said  cir- 
cuit court,  in  favor  of  said  appellee . . ,  for  ; 

and  have  there  then  this  writ. 

Given  under  my  hand  and  the  seal  of  said  circuit  court,  at 

my  office   in    ,   Mississippi,   and  issued   this   the 

day  of ,  19. .. 

,  Circuit  Clerk. 

By  ,  D.  C. 


Return 

Executed  the  within  process  this  day  on ,  attor- 
ney of  record,  by  delivering  a  true  copy  hereof  to  

this day  of  ,  19 . . . 

,   Sheriff. 

By ,  D.  S. 

5002  Virginia,  writ  and  supersedeas 

Commonwealth  of  Virginia,  to  the of  the • 

of   ,  greeting : 

We   command  you,   that  from   all  further  proceedings   on 

pronounced  by  the  court  of  the 

of on  the day  of , 

19 .  . ,  in  a  suit  in  which ,  plaintiff .  . ,  and , 

defendant..,   you  altogether  supersede;   which 

before  the  judges  of  our  supreme  court  of  appeals,  in  the  city 

of ,  f or  cause  of  error  in  the  same  to  be  corrected, 

on  the  petition  of  the  said ,  we  have  caused  to 

come.     We  also  command  you,  that  you  give  notice  to  the 

said   that   be  before  the  judges 

of  our  said  supreme  court  of  appeals  at  the  city  aforesaid,  on 

the   first   Monday   in    next,   then  and  there  to 

have  a  rehearing  of  the  whole  matter  in  the 

aforesaid  contained.     And  have  then  there  this  writ. 

Witness  ,  clerk  of  our  said  supreme  court  of 

appeals,  at ,  this day  of ,  19 . . , 

in  the   year  of  the  Commonwealth. 


Memo:     The  above  writ  of  supersedeas  is  not  to  be  effect- 
ual,  until   the   petitioner.  .,    ,    or   some    one    for 

,  shall  enter  into  bond,  with  sufficient  security 

in  the  clerk's  office  of  the  said  court,  in  the  penalty  of 

dollars,   conditioned  as  the  law  directs,  and  a  certificate  of 
the  execution  thereof,  together  with  the  name  or  names  of 
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the  security  or  securities,  shall   be   endorsed  hereon  by  the 
clerk  of  the  said  court. 
Teste .  ,  Court  Clerk. 

Clerk's  certificate 

Clerk's  office  court  

I?   ,  clerk  of  the   court  of   

hereby  certify  that for  and  in  the  place.  .  and 

stead  of  the  petitioner  within  named,  has  this  day  executed 
before  me  a  bond  in  the  penalty  of  >  .  . .  dollars  pay- 
able and  conditioned  as  the  law  directs,  that  the of 

is  surety,  which  surety  is  considered  by  me  suf- 
ficient. 

Given  under  my  hand  this day  of  

,  Clerk. 

Return 

Executed  by  delivering  to    a  true  copy  of  the 

within  supersedeas  on  the   day  of within 

my  bailiwick. 

,  Sergeant. 

Fee  $ 

5003  Virginia,  writ  of  error 

Commonwealth  of  Virginia,  to  the of , 

greeting : 

Whereas,  in  the  records  and"  proceedings,  and  also  in  pro- 
nouncing a by  the court  of  the 

of on  the day  of ,  19 . . ,  in  a 

suit  in  which  ,  plaintiff.  . ,  and  ,  de- 
fendant. .,  manifest  error  intervened,  as  it  is  said,  to  the  dam- 
age of  the  said  as  by   petition  we 

are  informed ;  and  whereas  the  said upon 

petition  to  the  judges  of  our  supreme  court  of  appeals,  ob- 
tained        to  the  said    upon  condition 

of or  some  one  for giving  bond  and  good  se- 
curity, in  the  clerk's  office  of  the  said  court  in  the  penalty 

of    dollars,   conditioned   for   the   payment   of   all 

damages,  costs  and  fees  which  may  be  awarded  against  or 

incurred  by  provided  that  the  said   

is  not  to  operate  as  a  supersedeas  to,  or  in  any  manner  hinder 

or  delay,  the  execution  of  the  said   :  whereupon, 

we  being  willing  that  the  error  aforesaid,  if  any,  be  corrected, 
and  speedy  justice  done  to  the  parties,   command  you  that 

you  make  known  to  the  said  and  the  other  parties 

above  named,  except  the  petitioner.  .,  that  be  be- 
fore the  judges  of  our  supreme  court  of  appeals,  at  the 

building,  in  the  city  of   ,  on  the  first  Monday  in 
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next,   when   and  where   our  said  supreme   court 

of  appeals,  the  said  record,  proceedings,  and being 

inspected,  will  further  do,  for  correcting  the  error  aforesaid, 
what  of  right  and  according  to  law  ought  to  be  done.     And 
have  then  there  this  writ. 
Witness,  etc. 

5004  West  Virginia,  writ  and  supersedeas 

State  of  West  Virginia,  to  the  sheriff  of   county, 

greeting : 

Whereas,  upon  the  petition  of a  writ  of  error 

has  been  allowed  from   our  supreme   court   of  appeals   to   a 

judgment  rendered  by  the  circuit  court  of county, 

on  the day  of ,  19.  .,  in  a  certain  cause  then 

therein  pending,  in  which   ,  plaintiff.  .,  and   .... 

,  defendant..,   and  the   same  has  been   docketed  in 

our  said  supreme  court  of  appeals,  we  being  willing  that  the 
error,  if  any  there  be,  shall  be  corrected : 

Now,  therefore,  we  command  you  that  from  all  further  pro- 
ceedings on  said  judgment  you  altogether  supersede,  and  that 

you  summon  the  said to  appear  before  the  judges 

of  our  said  supreme  court  of  appeals,  at  the  place  provided  by 

law,  on  the  first  Monday  in next,  then  and  there  to 

have  a  rehearing  of  the  whole  matter  in  said  judgment  con- 
tained.   And  have  then  there  this  writ. 

Witness   ,  clerk  of  our  said  supreme  court  of 

appeals,  this day  of ,  19 . . ,  and  in  the 

year  of  the  state. 

,  Clerk. 

Memo:    The  effect  of  this  writ  is  to  be  suspended  until  the 
petitioner.  .    or  some   other  person   shall   execute   before   the 

clerk  of  the  circuit  court  of   county,  bond  with 

good  personal  security,  in  the  penalty  of ($....) 

dollars,  conditioned  as  the  law  directs. 

Teste : 

Clerk. 


Clerk's   certificate 

Bond  in  penalty  of   dollars,  conditioned  as  the 

law  directs,  was  executed  before  me  on  behalf  of  the  peti- 
tioner. .  in  the  within  cause,  on  the  day  of , 

19 . . ,  with    of   and   

of as  sureties. 

Teste :        

Clerk  of  the  circuit  court  of county. 
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NONRESIDENTS 

5005  Affidavit  (IU.) 

(Caption) 

,  one  of  the  solicitors  for  ,  plain- 
tiff in  error,  in  the  above  entitled  cause,  and  her  duly  author- 
ized agent  in  this  behalf,  being  first  duly  sworn  upon  oath 
says  that  all  the  defendants  in  error  in  the  above  entitled 

cause,  except reside  out  of  the  state  of  Illinois, 

that  all  of  said  nonresident  defendants  in  error  are  citizens 
and  residents  of  the  German  Empire,  and  their  names  and 
respective  places  of  residence  are  as  follows,  to  wit:  (Insert 
names  and  residences). 

That  said  two  resident  defendants  in  error,   ., 

reside  in   county,  Illinois.     That  three  of  said 

nonresident  defendants  in  error,  to  wit, ,  , 

are  infants  under  the  age  of  twenty-one  years;  and  that  the 
court  to  which  the  writ  of  error  is  directed  in  this  cause  ap- 
pointed   to  act  as  their  guardian  ad  litem  in  this  cause; 

that  said   also  appeared  in  the  court  to  which 

the  writ  of  error  is  directed  in  this  case  as  solicitor  for  said 
nonresident  infant  defendants  in  error;  and  that  the  resi- 
dence of  the  said  is  county,  Illi- 
nois. 

Further  affiant  sayeth  not. 


Subscribed,  etc. 


5006  Notice  (111.) 

(Caption) 

Notice  is  hereby  given  to  the  above  named   defendants  in 
error  that  an  affidavit  has  been  filed  in  the  office  of  the  clerk 

of  the  supreme  court,  stating  that  said  ,   , 

are  nonresidents  of  the  state  of  Illinois,  and  that 

a  scire  facias  to  hear  errors  issued  against  the  said  defendants 
to  show  cause  why  the  judgment  rendered  in  the court 
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of   county  in  said  cause,  should  not  be  reversed, 

returnable  on  the   in  the  month  of   next, 

19 . . ,  at  a  term  of  said  supreme  court  then  to  be  holden  at 
Springfield,  when  and  where  said  defendants  in  error  may 
appear  and  take  such  steps  as  the  law  allows. 


Clerk  Supreme  Court. 
Springfield,   ,  19 . . . 


(Caption) 

Satisfactory  affidavit  that  upon  due  inquiry  the  defendants 

alias alias ,  have  gone 

out  of  the  state  and  upon  due  and  diligent  inquiry  their 
whereabouts  or  residence  cannot  be  found,  so  that  process 
herein  cannot  be  served  upon  them,  having  been  filed  in  the 
office  of  the  clerk  of  said  court; 

Notice  is  therefore  hereby  given  to  the  said   

alias    alias    that   the  plaintiffs  in 

error  herein  have  filed  their  writ  of  error  in  the  above  en- 
titled cause  in  said  court,  and  that  a  summons  thereupon 
issued  out  of  said  court  against  said  defendants  returnable 

on  the   day  of  the  next  term  thereof  to  be 

held  in  the  court  house  in  the  city  of  Springfield,  Illinois, 
stating  the  pendency  of  this  suit,  as  is  by  law  required. 

Dated,  etc. 

Clerk  of  the  Supreme  Court  of  Illinois. 

5007  Certificate,  mailing  (111.) 

(Caption) 

I,    ,    clerk   of  the  supreme  court  of  Illinois,   do 

hereby  certify  that  on  the    day  of   ,  19 . . ,  I 

sent  by  mail,  postage  prepaid,  a  notice,  a  copy  of  which  is 
hereto  attached,  marked  exhibit  "A,"  to  the  following  de- 
fendants, and  addressed  as  follows:  (Insert  names  and  ad- 
dresses). 

,  Clerk.233 

5008  Certificate,  publication  (111.) 

(Caption) 

l}  ,  do  hereby  certify  that  I  am  the  presi- 
dent of ,  publishers  of  the ,  a  pub- 
lic secular  newspaper  of  general  circulation,  published  in  the 

city  of   ,  county  of   and  state  of 

Illinois,   and  which  newspaper  has  been  published  for  more 

233  Attach  exhibit  "A." 
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tkan  months  prior  to  the  first  publication  of  the  an- 
nexed notice,  and  that  the  annexed  notice  in  the  matter  of 

et  al.   v et  al.,  published  once  in 

each  week  for  four  weeks  successively  in  said  newspaper,  the 
first  publication  of  which  said  notice  was  in  an  issue  of  said 

newspaper  dated  the day  of ,  19 . . ,  and  the 

last  publication  thereof  was  in  an  issue  of  said  newspaper 

dated  the day  of ,  19 . . . 

In  witness  whereof,  etc.234 

5009  Cost  bond 

(Caption) 

The  of  ,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  Maryland, 
and  duly  authorized  to  do  business  in  the  state  of  Illinois, 
does  hereby  enter  itself  security  for  all  costs  which  may  ac- 
crue in  the  above  entitled  cause. 

Dated,  etc.235 


PRAECIPE  FOR  RECORD 


5010  District  of  Columbia 

(Caption) 

The  clerk  will  please  include  in  the  transcript  of  record  on 
appeal  in  the  above  entitled  cause,  the  following: 

1,  Declaration. 

2,  Pleas. 

3,  Joinder  of  issue. 

4,  Memorandum  of  verdict,    ,  19..,  for  $ 

5,  Judgment  on  verdict. 

6,  Appeal  to  court  of  appeals. 

7,  Citation  and  acceptance  of  service  thereof. 

8,  Memorandum  of  supersedeas  bond  filed. 

9,  Memorandum  for  submitting  bill  of  exceptions  extended 
to   ,  19... 

10,  Bill  of  exceptions  submitted. 

11,  Time  to  settle  bill  of  exceptions  extended  to   

12,  Memorandum  bill   of   exceptions   signed  and   extension 
of  time  to  file  transcript  of  record  in  court  appeals  to 

13,  Bill  of  exceptions. 

14,  This  designation  of  record. 

Attorney  for  

234  Attach  notice.  charter   of   bonding   company  show- 

235  Attach    certified    extract    from      ing  authority,  etc. 
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5011  Florida 


(Caption) 
To   ,  clerk  circuit  court  of  

The  clerk  of  said  court  is  hereby  directed  to  prepare  a 
transcript  of  record  in  this  cause  for  the  supreme  court  of 
Florida  and  copy  in  full  in  said  transcript  the  following  papers 
and  proceedings  therein : 

1,  Declaration  filed (Proceed  with  all  other  papers 

to  be  copied,  in  numerical  order). 

The  clerk  of  said  court  will  recite  in  said  transcript  of  record 
the  following  papers  and  proceedings. 

(1,  Praecipe  for  summons  ad  respondendum  filed ; 

2,  Writ  of  summons  issued,   and  return  of  the 

sheriff  thereon;     3,  Appearance  filed   (And  such 

other  papers,  in  numerical  order  as  may  be  desired). 

The  clerk  of  the  court  will  omit  from  said  transcript  of 
record  all  other  papers  and  proceedings  in  said  cause,  and 
will  begin  the  preparation  of  said  transcript  of  record  on 
....   day  of   

Dated,  etc. 


Attorney  for 


I  hereby  accept  service  of  copy  of  the' foregoing  directions 
to  the  clerk  for  making  transcript  of  record  in  this  cause, 

filed  by  the    herein,  this   day    , 

19.. 


5012  Illinois 

(Caption) 

The  clerk  will  please  prepare  transcript  of  record  and  in- 
clude therein  the  following  pleadings  and  all  the  orders  and 
judgment  in  the  above  entitled  cause  : 

Praecipe,236    

Petition  to  sue  as  poor  person, 

Affidavit  in  support  of  same,   

Order  granting  leave  to  sue  as  poor  person, 

Summons  and  return, 

Narr.,  

Demurrer,   

Amended  Narr.,  and  copy,   

Special  demurrer  to  amended  Narr.,  

Additional  plea  and  copy,   

Amended  Narr.  and  copy,   

Demurrer,  affidavit  and  copy, 

236  Give  filing  or  entry  date  of  each 
pleading  and  order. 
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Additional  counts  and  copy 

Plea  and  copy,   

Demurrer,  

Replication,  and  copy, 

Demurrer,  and  copy, 

Amended  praecipe,    

Amended  Narr.  and  copy,   

Plea  and  copy,   

Amended  summons  order  of  court, 

Petition  and  bond  of,   

Stipulation  to  incorporate  original  bill  of  excep- 
tions. 

Original  bill  of  exceptions. 

Appeal  bond. 

Dated 

Attorney  for 


5013  West  Virginia 

To  the  clerk  of  the  circuit  court: 

In  copying  the  record  in  the  case  of v , 

you  will  please  omit  the  following  papers  as  they  are  not 
necessary  to  the  determination  of  the  points  proposed  to  be 
raised  by  us  in  the  supreme  court  of  appeals. 

The  petitions  of ,  alleged  creditors  of , 

deceased ;  also  the  petition  of  ,  alleged  foreign 

guardian  of  ,  insane,  as  they  are  mere  endorse- 
ments of  the  petition  of  said as  a  suitable  person 

to  be  appointed  administrator,  also  all  the  papers  relating  to 

the  appointment  of    ,   as  administrator,   and 

,  as  committee,  as  they  are  not  involved  in 

anywise  in  our  assignment  of  error. 


Attorneys. 


ERRORS  GENERALLY 


5014  Assignable  error;  prejudicial  error,  test 

An  error  is  not  reversible,  unless  it  is  prejudicial  to  the  com- 
plaining party  under  the  particular  circumstances  of  the 
case.237     Thus  a  party  who  has  obtained  a  favorable  ruling  in 

237  Hartford  Fire  Ins.  Co.  v.  Red-  Granger   v.    Darling,    156   Mich.    31, 

ding,    47    Ma.     228,    237     (1904);  33    (1909);   Kiesewetter  v.   Knights 

Greenman   v.   Harvey,    53    111.    386,  of  Maccabees,  227  111.  52;   Blanch- 

390  (1870)  ;  Farnan  v.  Borders,  119  ard     v.     Lake     Shore     &     Michigan 

111.    228,    232     (1887);    Walker    v.  Southern  Ry  Co.,  126  HI.  416,  426 

Tink,    159    HI.    323,    324    (1896);  (1888). 
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his  behalf  cannot  urge  that  ruling  as  error,  but  is  bound  by  it.238 
it  is  not  always  necessary  to  show  that  an  error  is  harmful  to 
warrant  a  reversal.  It  is  enough  that  the  complaining  party 
has  been  deprived,  by  the  rulings  of  the  trial  court,  of  a  sub- 
stantial right  guaranteed  to  him  by  law.239 

5015  Second  writ  of  error 

Upon  a  second  writ  of  error  only  those  errors  will  be  con- 
sidered which  are  claimed  to  have  arisen  since  the  judgment 
was  reversed  and  the  cause  remanded,  as  it  is  a  plaintiff  in 
error's  duty  to  present  and  assign  on  the  record  of  the  first  writ 
of  error  all  existing  grounds  for  the  reversal  of  the  judg- 
ment.240 

UNASSIGNABLE  ERROR 

5016  Co-defendant  or  third  party 

Errors  which  wholly  concern  a  co-defendant  and  which  in 
no  wise  affect  the  judgment  against  the  complaining  party,  are 
not  assignable.241 

5017  Complaining  party 

A  party  cannot  assign  his  own  mistake  as  error ;  242  nor  can 
he  avail  himself  of  an  alleged  erroneous  ruling  which  he  has 
induced  the  court  to  make;  243  nor  to  which  he  consented.244 

5018  Contradicting  record 

Ordinarily  anything  which  contradicts  the  record  is  not 
assignable  as  error.245     The  record  of  a  court  implies  absolute 

238  Drainage      Commissioners      v.  580    (1907);    Hahl    v.    Brooks,    213 

Union    Drainage    District,    211    111.  111.      134,      137      (1904);      Chicago 

331;  Dalm  v.  Bryant  Paper  Co.,  157  Union  Traction  Co.  v.  Lundahl,  215 

Mich.   550,   556    (1909).  111.   289,   298    (1905);   Cummings  v. 

239Moredock  Drainage  District  v.  People,    211    111.    392,    402    (1904); 

Meyer,  253  111.  306,  311  (1912).  Provident    Savings    Life    Assurance 

240  Morgan    Creek    Drainage    Dis-  Society   v.   King,   216   111.   416,   422 

trict    v.    Hawley,    255    111.    34,    36  (1905);    Illinois    Central    R.    Co.    v. 

(1912).  Latimer,   128   111.   163,   171    (1889); 

24iPierson  v.  Hendrix,  88  111.  34,  Illinois  Steel  Co.  v.  Novak,  184  111. 

35  (1878);  People  v.  O'Connor,  239  501,   504    (1900);    Chicago   &  Alton 

111.    272,    278    (1909)  ;    Schlosser   v.  E.  Co.  v.  Harrington,  192  111.  9,  27 

Highway     Commissioners,     235     111.  (1901). 

214,    217    (1908).  244McKinnie  v.  Lane,  230  111.  544, 

242Clemson     v.     State     Bank,     1  548    (1907). 

Scam.  45    (1832).  245  Mains  v.  Cosner,  &7  111.  539. 

243Reisch  v.  People,  229  111.  574, 
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verity  and  can  be  contradicted  or  amended  only  by  other  mat- 
ter of  record  made  by  or  under  the  authority  of  the  trial  court, 
as  by  proper  bill  of  exceptions.246 

In  a  court  of  review  the  appellant  is  not  permitted  to  raise 
different  grounds  of  objection  from  those  that  have  been  inter- 
posed in  the  lower  court.247 

5019  Mutual  error 

No  advantage  can  be  taken  of  an  error  which  was  committed 
in  behalf  of  an  opponent,  if  a  similar  error  was  committed  in 
the  complaining  party's  behalf  at  his  own  instance.248  A  party 
who  secures  the  giving  of  an  instruction  on  the  same  theory  and 
with  reference  to  the  same  subject  matter  as  that  of  his  adver- 
sary cannot  complain  that  the  subject  was  improper  to  be  sub- 
mitted to  the  jury.249 

5020  Not  raised  in  trial  court 

The  reversal  of  a  judgment  cannot  be  urged  upon  a  ground 
which  was  not  submitted  to  the  trial  court,  and  upon  which  it 
did  not,  and  was  not  asked  to  decide ; 250  because  the  trial  court 
must  first  be  given  an  opportunity  to  act  upon  an  objection 
before  it  can  be  insisted  on  appeal.251  An  objection  that  the 
plaintiff  has  mistaken  his  remedy  cannot  be  raised  for  the  first 
time  on  appeal  or  writ  of  error.252  But  the  want  of  title  in  the 
plaintiff  may  be  raised  for  the  first  time  on  appeal  or  writ  of 
error.253 

5021  Objections  and  exceptions 

No  error  can  be  assigned  upon  a  ruling  or  a  remark  of  a  court 

246  Nicholson  v.  Loeff,  253  111.  250  Cummings  v.  People,  211  111. 
526,  527    (1912).                                          392,   402    (1904). 

247  Peabody  v.  Munson,  211  111.  251  Houren  v.  Chicago,  Milwau- 
324,  326  (1904).                                       kee  &  St.  Paul  Ey.  Co.,  236  111.  620, 

2*8  Woods  v.  Dailey,  211  111.  495,  628    (1908);    Selby    v.    Hutchinson, 

498   (1904);  Franks  v.  Matson,  211  4  Gilm.  319,   330    (1847);   Highway 

111.    338,    346    (1904) ;    Brennen    v.  Commissioners   v.   Bloomington,   253 

Chicago  &  Carterville  Coal  Co.,  241  111.    164,    167    (1912) ;    Helmuth   v. 

111.  621;   Harding  v.  St.  Louis  Na-  Bell,   150  111.  263,   268    (1894). 

tional    Stock    Yards,    242    111.    444,  252  Selby   v.    Hutchinson,    4   Gilm. 

454    (1909);    Chicago    &    Alton    E.  329. 

Co.  v.  Harrington,  192  111.  25;  Chi-  253  Wiggins  Ferry   Co.   v.   Illinois 

cago   &   Milwaukee   Electric   E.    Co.  &    St.    Louis    Eailroad    &    Coal    Co., 

v.  Diver,  213  111.  26,  32   (1904).  163  HI.  238,  243   (1896). 

249  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  111.  399,  411   (1905). 
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in  the  absence  of  an  objection  and  an  exception  thereto  taken  in 
the  trial  court.254  General  objections  to  the  rulings  of  the  trial 
court,  without  specifically  pointing  out  in  what  they  consist,  are 
ineffectual  on  appeal  or  writ  of  error.255 


5022  Waiver  and  abandonment 

Appealing  to  the  appellate  court  and  submitting  a  case  for 
decision  upon  errors  which  that  court  might  lawfully  consider, 
is  a  waiver  and  abandonment  of  any  assignment  of  error  which 
that  court  could  not  pass  upon  and  which  can  be  reviewed  only 
by  the  supreme  court  in  a  direct  appeal.256  Thus,  an  assign- 
ment of  error  involving  a  freehold  is  waived  by  an  assignment 
of  error  over  which  the  appellate  court  has  jurisdiction.257  By 
eubmitting  to  the  appellate  court  questions  of  fact  only  a  party 
abandons  assignments  of  error  on  questions  of  law.258  The 
failure  to  abstract  instructions  claimed  to  be  erroneous  and  to 
urge  specific  objections  against  them,  constitute  an  abandon- 
ment of  errors  assigned  regarding  such  instructions.259 

Parties  must  raise  and  urge  all  questions  presented  by  the 
record  by  proper  assignment,  or  they  will  be  deemed  to  have 
waived  such  questions  upon  a  subsequent  appeal.260 

The  bringing  of  an  action  in  the  name  of  the  board  of  high- 
way commissioners  of  a  certain  town  instead  of  commencing  the 
action  in  the  name  of  the  town,  or  in  the  name  of  its  treasurer, 
is  a  waivable  irregularity.261 

PARTICULAR  ERRORS 

5023  Ad  damnum 

An  objection  that  the  judgment  exceeds  the  amount  of  the 
declaration  or  plea  cannot  be  raised  for  the  first  time  on  appeal 
or  error.262 

254  McFarland  v.  Claypool,  128  259  St.  Louis  &  Southeastern  Ry. 
111.  397,  402  (1889);  Hefling  v.  Co.  v.  Teters,  68  111.  144,  149 
Van  Zandt,  162  111.  162,  166  (1896)  ;        (1873). 

Hulbert    v.    Chicago,    217    111.    286,  260  Huron  Coal  &  Ice  Co.  v.  How- 

288    (1905).  ell,   217  111.   190,  196    (1905);   Lusk 

255  Sample  v.  Chicago,  B.  &  Q.  v.  Chicago,  211  111.  183,  189  (1904)  ; 
R.  Co..  233  HI.  564,  568   (1908).  Caveny  v.  Weiller,  90  111.  158  (1878). 

256  Scott  (Town)  v.  Artman,  237  26i  Highway  Commissioners  v. 
111.  394,  400  (1908).  Bloomington,     253     111.      164,      167 

257  Bennett  v.  Millard,  239  111.  (1912)  ;  Par.  46,  c.  139,  Hurd's  Stat. 
332    (1909).  1909. 

258  North  Chicago  Street  R,  Co.  262  L^the  v.  Thomas,  218  111.  246, 
V.  Wrixon,  150  111.  532,  534  (1894).  251    (1905). 
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5024  Amendment 

The  refusal  of  leave  to  amend  a  pleading  is  reversible  error 
where  the  request  for  the  leave  was  made  at  the  earliest  opportu- 
nity and  the  refusal  had  deprived  the  party  who  asked  the  leave 
of  a  substantial  right.263  A  trial  court's  refusal  to  change  the 
issue  of  a  case  is  not  reviewable  on  appeal  or  error,  unless  the 
particular  circumstances  of  the  case  show  a  clear  abuse  of  dis- 
cretion.-04 Alleged  error  in  ordering  an  amendment  of  the 
record  at  a  subsequent  term  is  not  reviewable.265  The  refusal 
to  grant  leave  to  amend  a  plea  of  the  general  issue  by  giving 
notice  of  the  statute  of  limitations  is  not  reviewable  under 
Michigan  practice.266  The  allowance  of  an  unnecessary  amend- 
ment is  not  prejudicial.267  The  tendency  of  the  supreme  court 
of  Michigan  has  been  to  consider  as  final  the  trial  court's  dis- 
cretion in  allowing  or  refusing  leave  to  amend.268 

5025  Appeal  bond 

An  objection  that  the  appeal  bond  is  not  in  conformity  with 
the  order  of  the  court  granting  the  appeal  comes  too  late  when 
made  for  the  first  time  in  the  appellate  court.269 

5026  Argument,  limiting 

A  court  in  the  discharge  of  its  public  business  may  designate 
a  time  for,  and  may  place  a  reasonable  limit  upon,  the  time  to 
be  consumed  by  the  argument  of  counsel.270 

5027  Arrest  of  judgment 

An  assignment  of  error  is  necessary  in  the  appellate  and  in  the 
supreme  court  to  bring  before  the  latter  court  the  overruling  of 
a  motion  in  arrest  of  judgment.271  Under  a  motion  in  arrest 
of  judgment,  only  such  errors  as  appear  on  the  face  of  the  rec- 

263N/isch    v.    Mc    Alpine,    78    HI.  268  Ripley  v.  Davis,  supra;  Shank 

507,  508  (1875).  v.  Woodworth,  supra. 

264  Souvais  v.  Leavitt,  53  Mich.  269  Griswold  v.  Smith,  221  111.  341, 
577,   580    (1884).  352    (1906). 

265  Gebbie  v.  Mooney,  121  111.  255,  270  Elgin  v.  Nofs,  212  111.  24,  25 
258    (1887).  (1904). 

266  Shank  v.  Woodworth,  111  Mich.  271  Hansler  v.  Commonwealth 
642,  643  (1897);  Ripley  v.  Davis,  Electric  Co.,  240  HI.  201,  204,  205 
15  Mich.  75,  78    (1866).  (1909). 

267  People   v.    Robeson,    253    111. 
456,  459  (1912). 
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ord,  or  which  should,  but  do  not  appear  on  the  face  of  the 
record,  can  be  reached.272 

5028  Bill  of  exceptions,  absence 

In  the  absence  of  a  bill  of  exceptions  only  such  errors  are 
reviewable  as  are  shown  by  the  record.273 

5029  Bill  of  exceptions,  extension  of  time 

The  action  of  the  trial  court  in  extending  the  time  within 
which  a  bill  of  exceptions  shall  be  prepared  and  signed  is  not 
reviewable  on  appeal,274  except  upon  jurisdictional  grounds. 

5030  Cause  of  action,  omission  to  prove  same 

The  omission  to  prove  one  or  more  of  several  causes  of  action 
is  not  reversible  error  under  Illinois  practice  where  other  causes 
of  action  in  the  same  suit  have  been  proved.275 

5031  Change  of  venue 

The  denial  of  a  proper  application  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  presiding  judge  or  that  of  the 
inhabitants  of  the  county  is  good  ground  for  the  reversal  of  the 
judgment  in  a  civil  action.276  A  refusal  to  change  the  venue 
of  a  case,  upon  a  motion  therefor,  is  not  reviewable  under  Mich- 
igan practice.277 

5032  Conduct  of  counsel 

Improper  conduct  of  counsel  in  the  trial  of  a  case  is  not 
reversible  error,  unless,  under  the  particular  circumstances,  it 
is  of  a  prejudicial  character.278 

5033  Declaration,  defective  counts 

An  entire  verdict  and  judgment  on  several  counts  will  not 

272Cella    v.    Chicago    &    Western  276  Knickerbocker  Ins.  Co.  v.  Tol- 

Indiana    R.    Co.,    217    111.    326,    331  man,   80   111.   106,   107    (1875);    Me- 

(1905).  Goon  v.  Little,  2  Gilm.  42   (1845). 

273  Morgan  Creek  Drainage  Dis-  277  Greeley  v.  Stilson,  27  Mich, 
trict   v.    Hawley,    240   111.    123,    126  153,   154   (1873). 

(1909).  2-8  Mclnerney  v.  Western  Packing 

274  Carter  v.  Maryland  &  Pcnnsyl-  &  Provision  Co.,  249  111.  240,  248 
vania  R.  Co.,  112  Md.  599   (1910).         (1911). 

275  Leathe  v.  Thomas,  218  111.  246, 
255   (1905). 
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be  set  aside  on  the  ground  that  some  of  the  counts  are  defective 
if  there  is  one  or  more  good  counts.279 

5034  Declaration,  insufficient 

A  declaration  which  with  all  the  intendments  in  its  favor,  is 
so  defective  that  it  will  not  sustain  a  judgment,  may  be  taken 
advantage  of  on  appeal  or  writ  of  error,280  although  a  plea  to 
the  merits  was  interposed  to  the  declaration  after  a  demurrer  to 
it  had  been  overruled.281  Defects  in  a  declaration,  which  on  its 
face,  show  that  the  plaintiff  has  no  right  of  recovery,  are  not 
cured  by  verdict.282  The  omission  of  any  allegation  which  could 
have  been  urged  by  special  demurrer  is  cured  by  verdict.283  The 
failure  to  appoint  a  guardian  or  next  friend  in  an  action  brought 
by  a  minor  is  cured  by  verdict.284 

5035  Declaration,  presumption 

On  appeal  or  writ  of  error  all  intendments  are  in  favor  of  the 
sufficiency  of  a  declaration  for  which  no  demurrer  was  inter- 
posed.285 

5036  Default  judgment 

A  judgment  by  default  will  not  be  reversed  unless  the  denial 
of  the  motion  to  set  aside  the  judgment  in  the  court  below  was 
plainly  unjust,  was  oppressive  and  has  resulted  in  substantial 
injury  to  the  appellant.286  A  defective  statement  of  a  good 
cause  of  action  is  cured  by  verdict  and  a  default  judgment.287 

5037  Demurrer,  immaterial 

A  judgment  will  not  be  reversed  on  the  ground  of  the  wrong- 
ful sustaining  of  a  demurrer  to  a  special  plea  where  the  plea 

279  Peoria,  Marine  &  Fire  Ins.  Co.  283  Helmuth  v.  Bell,  150  111.  263, 
v.  Whitehill,  25  111.  466  (1861);  266  (1894);  CI.  9,  Sec.  6,  c.  7, 
Gebbie  v.  Mooney,  121  111.  255,  257       Hurd's  Stat.   1909,  p.   155. 

(1887);  Snyder  v.  Gaither,  2  Seam.  284  Helmuth  v.  Bell,  supra;  CI.  8, 

91   (1841);  Sec.  78,  c.  110   (Hurd's  Sec.  6,  c.   7,   Hurd's   Stat.   1909,  p. 

Stat.  1909,  p.   1705).  155. 

280  Sargent  Co.  v.  Baublis,  215  ,285  0'Rourke  v.  Sproul,  241  111. 
HI.  428,  431  (1905).  576,   579    (1909). 

28i  Chicago,    Eock    Island    &  Pa-  286  Hitchcock    v.    Herzer,    90    111. 

eific  Ey.  Co.  v.  People,  217  111.  164,  543  (1878);  Wright  v.  Griffey,  146 
172   (1905).  HI.  394,   396    (1893). 

282  Reeves  v.  Forman,  26  HI.  313,  287  Buck    v.    Citizens'    Coal    Min- 

319   (1861).  ing  Co.,  254  111.  198,  202   (1912). 
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states  matter  which  is  admitted  in  evidence  under  the  general 


issue.- 


5038  Demurrer,  undisposed 

The  omission  to  dispose  of  a  demurrer  in  which  there  was  no 
joinder  is  no  ground  for  a  reversal  of  a  judgment  rendered 
upon  the  trial  of  the  case  by  consent.289 

5039  Demurrer,  waiver 

No  assignment  of  error  can  be  based  upon  the  overruling  or 
the  sustaining  of  a  demurrer  which  has  been  abandoned  by- 
pleading  over ;  29°  or  upon  a  demurrer  which  has  been  with- 
drawn.291 The  correctness  of  the  trial  court's  ruling  upon  a 
demurrer  can  be  tested  only  by  abiding  by  the  pleading  and  by 
permitting  judgment  to  be  rendered  on  the  demurrer.292  Plead- 
ing over  after  a  demurrer  to  a  plea  in  abatement  has  been  sus- 
tained, does  not  waive  the  right  to  assign  error  upon  the  action 
of  the  court  in  sustaining  the  demurrer.293 

The  rendition  of  final  judgment  upon  demurrer  to  a  bad  plea 
cannot  be  assigned  as  error  by  a  defendant  who  has  failed  to 
move  for  and  obtain  leave  to  withdraw  the  plea  and  to  plead 
de  novo.29i 

5040  Discretionary  matters 

A  trial  judge  has  a  large  discretion  in  controlling  and  man- 
aging the  routine  proceedings  of  a  cause ;  which  discretion  must 
be  reasonable.  Whether  it  is  so  depends  upon  the  nature  of  the 
proceedings  in  which  the  discretion  is  exercised,  when  it  is  exer- 
cised, and  the  special  circumstances  under  which  it  is  exercised. 
And  when  it  clearly  appears  that  the  action  of  the  trial  court  is 
calculated  to  injuriouslv  affect  the  legal  rights  of  the  complain- 

288Addems  v.  Suver,  89  111.  482,  (1862);  Snyder  v.  Gaither,  3  Scam. 

483    (1878).  92. 

289  Hopkins  v.  Woodward,  75  111.  2ni  Hunter  v.  Bilyeu,  39  111.  367, 
62,   65    (1874);    Devine   v.    Chicago  369    (1866). 

City    Ry.    Co.,    237    111.    278,    281  292  People  v.  Core,  85  111.  248,  249 

(1908).  (1877). 

290  Beck  v.  Boggess,  1  Scam.  281,  293  Delahay  v.  Clement,  3  Scam. 
285  (1836)-  Beer  v.  Philips,  Breese,  201,  202  (1841);  Weld  v.  Hubbard, 
44  (1822);  Walker  v.  Welch,  14  11  111.  573,  574  (1850);  Locomo- 
111    277   (1853);   Indianapolis  &  St.  tive  Firemen  v.   Cramer,   164  111.  9, 

Louis    B.    Co.,    106    111.    216,    221  13    (1896). 

(1883)  ;   Wann  v.  McGoon,  2  Scam.  294  Clemson  v.  State  Bank,  1  Scam. 

74     77 '(1839);    American    Express  45,   46    (1832).' 

Co.   v.    Pinckney,    29    111.    392,    406 
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ing  party,  and  this  is  the  case,  such  action  is  reviewable,  whether 
it  is  the  result  of  accident,  inadvertence  or  misconception.295 
The  ruling  of  a  trial  court  upon  a  matter  which  goes  to  the  gist 
of  the  controversy  and  which  is  not  merely  formal  is  review- 
able.296 Granting  leave  to  file  an  information  in  the  nature  of 
quo  warranto  is  purely  discretionary  and  is  not  reviewable  on 
appeal.297 

5041  Dismissal  of  suit 

It  is  error  to  dismiss  on  motion  a  case  which  is  at  issue,  with- 
out a  trial  on  that  issue.298 

5042  Evidence;  incompetent,  withdrawal 

An  assignment  of  error  based  upon  the  admissibility  of 
incompetent  evidence  will  not  be  considered  on  appeal  or  writ  of 
error  unless  the  record  shows  a  specific  objection  and  exception  to 
the  ruling  of  the  trial  court.299  A  party  is  not  precluded  from 
taking  advantage  of  exceptions  to  incompetent  testimony  by 
introducing  similar  testimony  in  his  own  behalf.300  The  admis- 
sion of  incompetent  evidence  concerning  a  point  which  is  not 
disputed,  or  which  is  immaterial,  is  harmless  error ; 301  and  the 
withdrawal  of  objectionable  matter,  upon  the  sustaining  of  an 
objection,  cures  any  supposed  error  in  the  introduction  of  the 
matter.302 

5043  Evidence,  sufficiency 

The  want  of  proof  of  a  fact  or  facts  which  are  essential  to  a 
recovery  may  be  urged  on  appeal  or  writ  of  error.303  The  ques- 
tion of  the  sufficiency  of  the  evidence  to  support  a  verdict  is  not 
reviewable  in  a  court  of  review  in  the  absence  of  a  motion  for  a 
new  trial,  the  overruling  of  such  motion  and  the  preservation 
of  an  exception  to  the  ruling.  The  making  of  a  motion  for  a  new 
trial  alone,  without  taking  and  preserving  an  exception  is  insuffi- 

295  Seripps  v.  Reilly,  35  Mich.  371,  soo  Chicago  City  Ry.  Co.  v.  Uhter, 
386,  392   (1877).  212  111.   174,   181    (1904). 

296  Putnam  Lumber  Co.  v.  Ellis,-  301  Neiee  v.  Chicago  &  Alton  R. 
Young  Co.,  50  Fla.  251,  261   (1905).  Co.,  254  111.  595,  605  (1912). 

297  People  v.  Lease,  248  HI.  187,  302  Kulvie  v.  Bunsen  Coal  Co.,  253 
191   (1911).  111.    386,   394    (1912). 

298  Condon  v.  Chicago,  249  111.  596,  303  Twin  City  Gas  Works  v.  Peo- 
602    (1911).  pie,  156  111.  387,  390   (1895). 

299Gnffing  Bros.  Co.  v.  Winfield, 
53  Fla,   589    (1907). 
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cient  to  present  the  question.304  But,  in  the  absence  of  a 
bill  of  exceptions,  the  sufficiency  of  the  evidence  to  sustain  the 
finding  may  be  questioned  on  appeal  or  writ  of  error  where  the 
particular  error  appears  in  the  record  proper  and  judgment  of 
the  court.305 

In  the  absence  of  an  exception  to  the  judgment  in  a  case  tried 
by  the  court  without  a  jury,  the  sufficiency  of  the  evidence  to 
support  the  judgment  cannot  be  inquired  into  upon  appeal. 
But  notwithstanding  the  failure  to  except  to  the  rendition  of 
final  judgment,  the  ruling  upon  the  rejection  or  admission  of 
testimony  over  objection  and  exception  is  reviewable  on  appeal 
or  writ  of  error.306 

An  objection  that  the  evidence  fails  to  sustain  the  cause  of 
action  as  it  is  stated  in  the  declaration,  comes  too  late  if  made 
for  the  first  time  on  appeal.307 

An  assignment  of  error  which  is  based  upon  evidence  should 
specifically  point  out  the  grounds  of  objection.308 

5044  Pact,  error  in 

Mere  errors  of  fact  are  not  assignable  in  a  reviewing  court, 
because  they  are  correctable  in  the  nisi  prius  court  upon  writ 
of  error  coram  vobis,  or  on  motion.309 

5045  Form  of  action 

It  is  too  late  to  object  to  the  form  of  the  action  if  made  for 
the  first  time  on  appeal.310  But  the  failure  to  observe  the  legiti- 
mate methods  of  stating  a  cause  of  action  does  not  justify  the 
disregard  of  the  substantive  rights  of  parties.311 

5046  Formal  errors 

Objections  to  mere  form,  which  have  not  been  urged  in  the 
trial  court  are  not  reviewable  on  appeal.  The  objections  which 
have  been  considered  to  be  formal,  if  made  for  the  first  time  on 

304  Chicago  &  Eastern   Illinois  R.  308  Strodtmann        v.        Menard 
Co.    v.    Schmitz,    211    111.    446,    455  County,  158  111.  155,  158   (1895). 
(1904).  309Beaubien  v.  Hamilton,  3  Scam. 

305  Chicago  v.  Mecartney,  216  111.  213,   215    (1841). 

377,   379    (1905).  3io  Citizens'    Gaslight    &    Heating 

306  Climax  Tag  Co.  v.  American  Co.  v.  Granger  &  Co.,  118  111.  266, 
Tag  Co.,  234  111.  179,  182,  183  271  (1886);  Sec.  39,  Practice  act 
(1908).  1907. 

307  Brannan  v.  Strauss,  75  111.  234,  3ii  Grubb  v.  Milan,  249  111.  456, 
235  (1874).  463    (1911). 
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appeal  are  the  want  of  security  for  cost,"2  a  variance  between 
allegation  and  proof,313  and  a  misconception  of  the  form  of 
the  action.314 

INSTRUCTIONS 

5047  Abstract 

Instructions  which  are  inapplicable  to  the  case  are  not  ground 
for  a  reversal  if  they  are  not  misleading.315 

5048  Disregarding  counts 

It  is  harmless  error,  in  Illinois,  to  refuse  to  instruct  the  jury 
to  disregard  faulty  counts,  if  there  is  one  good  count  which  is 
sufficiently  supported  by  the  evidence.316 

5049  Inaccurate 

The  giving  of  an  inaccurate  instruction,  if  it  has  no  preju- 
dicial tendency,  is  not  reversible  error.317 

5050  Limiting  number 

Limiting  the  number  of  instructions  that  should  be  offered  or 
given  in  the  case,  is  not  prejudicial  error,  unless  the  party  is 
prejudiced  thereby.318 

5051  Mutual  error 

A  party  cannot  complain  of  an  instruction  which  is  of  the 
same  character  as  that  given  on  his  own  behalf.319 

5052  Pointing  out  errors 

A  party  who  complains  of  an  erroneous  instruction  must 
specifically  point  out  wherein  the  instruction  is  faulty.320 

312  Meyer  v.  Wiltshire,  92  HI.  395,  sis  Chicago  Union  Traction  Co.  v. 
396    (1879);    Sec.   3,   c.   33,   Hurd's      Olsen,  211  111.  255,  256   (1904). 
Stat.  1909,  p.  615.  319  Perkins  v.  Wabash  R.  Co.,  233 

313  Brannan  v.  Strauss,  75  111.  235.       111.   458,   462    (1908);    McKinnie   v. 
3U  Citizens'    Gaslight    &    Heating      Lane,    230    111.    544,    549     (1907); 

Co.  v.  Granger  &  Co.,  118  111.    271;  Chicago  City  By.  Co.  v.  Hagenback, 

Sec.  39,  Practice  act  1907.  228    111.    290,    297    (1907)  ;    Martin 

sis  Illinois  Match  Co.  v.  Chicago,  v.  Chicago  &  Milwaukee  Electric  K. 

Eock  Island  &  Pacific  Ey.  Co.,  250  Co.,  220  111.  97,  103    (1906). 
111.  396,  403   (1911).  320Helbig    v.    Citizens'    Ins.    Co., 

sis  Consolidated  Coal  Co.  v.  Schei-  234  111.  251,  258  (1908). 
ber,  167  111.  539,  541  (1897). 

3i7Rehfuss   v.   Hill,   243   111.   140, 
153  (1909). 
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5053  Prejudicial,  estoppel 

An  erroneous  instruction  is  not  reversible  error  unless  preju- 
dicial.321 Error  in  one  or  more  instructions  will  be  treated  as 
harmless,  unless  in  view  of  all  of  the  instructions  given,  it  can 
be  seen  that  some  injury  has  resulted  from  the  error  to  the 
complaining  party.322  Parties  who  procure  the  giving  of 
erroneous  instructions  cannot  assign  them  as  error.323 

5054  Refused 

The  refusal  to  give  an  instruction  upon  a  controlling  issue  in 
the  case,  when  there  is  evidence  bearing  thereon,  is  reversible 
error.324  But  it  is  not  reversible  error  to  refuse  instructions 
if  the  jury  have  been  fully  and  fairly  instructed  upon  all  of  the 
material  issues  in  the  case.325  The  refusal  of  an  instruction  is 
harmless  error  when  the  evidence  is  so  overwhelming  that  the 
jury  could  have  found  but  one  way  upon  the  proposition  which 
has  been  embodied  in  the  instruction.326 

5055  Selection 

A  party  cannot  complain  of  a  refusal  to  give  an  instruction 
which  he  deems  to  be  more  favorable  to  his  cause,  if  he  submits 
other  instructions  stating,  in  varying  language,  the  same  propo- 
sition and  one  of  these  has  been  given.327 


5056  Judgment,  consent 

No  assignment  of  error  can  be  predicated  upon  a  consent 
judgment.328 

5057  Judgment,  erroneous 

A  judgment  is  a  unit  and  if  erroneous  as  to  one  of  the  parties 
is  erroneous  as  to  all  of  them.329 

321  Caveny  v.  Weiller,  90  111.  158,  326  Johnson    v.    Koyal    Neighbors, 
159  (1878).  253  111.  570,  577  (1912). 

322  Roodhouse  v.  Christian,  158  111.  327  East  St.  Louis  &  Suburban  Ry. 
137,  141  (1895).  Co.  v.  Zink,  229  111.  180,  190  (1907). 

323  Ottawa  v.  Hayne,  214  111.  45,  328  Griswold  v.  Smith,  221  111.  341, 
48    (1905).  353  (1906). 

324  Carlin   v.   Grand   Trunk  West-  329  Brockman  v.  McDonald,  16  111. 
em  Ry.  Co.,  243  111.  64,  67   (1909).  112  (1854). 

325  Asmossen  v.  Swift  &  Co.,  243 
HI.  93,  98    (1909). 


2990  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

5058  Judgment  favorable 

A  party  in  whose  favor  a  judgment  is  rendered  cannot  com- 
plain of  error  in  it. 


330 


5059  Judgment,  form 

A  judgment  which  is  substantially  correct  will  not  be  reversed 
for  mere5  informality  in  its  entry.331  The  entry  of  a  default 
judgment  instead  of  a  judgment  nil  dicit  is  not  reversible 
error.332 

5060  Jurisdiction 

A  nisi  prius  court  cannot  finally  and  conclusively  determine 
the  question  of  its  own  jurisdiction.333  A  party  to  the  record 
who  is  interested  in  the  subject  matter  of  the  litigation  may 
avail  himself  of  jurisdictional  objections  which  appear  on  the 
face  of  the  record,  irrespective  of  whether  objections  were  raised 
by  such  party  in  the  trial  court.334 

5061  Memorandum  to  jury 

The  giving  to  the  jury  of  a  witnesses'  memorandum  of  a  com- 
putation is  improper;  but  this  is  not  reversible  error  unless 
prejudicial.335 

5062  Misjoinder  of  counts 

Misjoinder  of  counts  is  assignable  error  when  the  same  judg- 
ment cannot  be  rendered  upon  them.336 

5063  Newspaper  reports 

A  juror's  reading  of  misleading  and  prejudicial  newspaper 
reports  concerning  a  civil  case  during  its  trial  and  before  its 
submission  to  the  jury,  is  not  reversible  error.337 

330  Union  Drainage  District  v.  334  Drummer  Creek  Drainage  Dis- 
Highways  Commissioners,  220  111.  trict  v.  Eoth,  244  111.  68,  72,  et 
176,  180   (1906).            .  seq.    (1910). 

331  Pierson  v.  Hendrix,  88  111.  34,  335  Hatfield  v.  Cheaney,  76  111.  488 
36   (1878).  (1875). 

332  piaff  v.  Pacific  Express  Co.,  336  Selby  v.  Hutchinson,  4  Gilm. 
251  111.  243,  247    (1911).     -  319,  327    (1847). 

333  McDonald  v.  People,  214  111.  337  in  re  Thompson 's  Estate,  157 
83,  87  (1905).  Mich.   669,  676   (1909). 
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5064  New  trial,  granting 

A  trial  court 's  actiou  in  granting  a  new  trial  is  discretionary 
and  is  not  reviewable  on  appeal  or  writ  of  error.338 

5065  New  trial,  refusing 

The  overruling  of  a  motion  for  a  new  trial  when  the  verdict 
is  manifestly  against  the  weight  of  the  evidence  is  assignable 
error.339  Refusing  a  motion  for  a  new  trial  is  not  reviewable  on 
appeal  or  writ  of  error  unless  an  exception  is  taken  to  the  ruling 
of  the  court.340 

5066  New  trial,  practice 

A  motion  for  a  new  trial  brings  before  a  reviewing  court  the 
occurrences  of  the  trial,  and  presents  for  consideration  alleged 
errors  occurring  during  the  course  of  the  trial.341  A  verdict  will 
not  be  set  aside  on  appeal  where  there  is  a  conflict  in  the  evi- 
dence and  there  is  enough  of  the  evidence  to  support  the 
finding.342 

In  determining  whether  the  lower  court  had  erred  in  over- 
ruling a  motion  for  a  new  trial,  where  the  court  certifies  the  evi- 
dence of  the  witnesses  instead  of  the  facts  proved,  the  appellate 
court  will  consider  the  question  upon  the  same  principles  and 
subject  to  the  same  rules  as  if  the  party  who  moves  for  a  new 
trial  had  demurred  to  the  evidence  given  to  the  jury.  In  such 
cases  the  appellate  court  will  exclude  from  its  consideration  all 
of  the  evidence  of  the  witnesses  of  the  party  against  whom  the 
verdict  of  the  jury  was  rendered,  which  is  in  conflict  with  the 
evidence  of  the  witnesses  of  the  opposite  party  as  to  any  and 
every  material  fact  in  the  case.343 

The  reviewing  court  is  not  limited  to  the  granting  of  a  new 
trial  by  the  number  of  verdicts  that  have  been  rendered  in  a 
case ;  a  verdict  may  be  set  aside  whenever  the  ends  of  justice 
require  it  to  be  done.344 


338  Constantine  v.  Foster,  57  111.  diana  R.  Co.,  217  111.  326,  330 
36,  40  (1870).  (1905). 

339  Donelson  v.  East  St.  Louis  &  342  Addems  v.  Suver,  89  111.  484. 
Suburban  Ry.  Co.,  235  111.  625,  628  343  Baylor  v.  Baltimore  &  Ohio  B. 
(1908).  Co.,   9   W.   Va.   270,   289. 

340  Comstock  v.  Taggart,  156  Mich.  344  Stanberry  v.  Moore,  56  111.  472 
47,  50  (1909);   (10,504),  C.  L.  1897.  (1870);  See.  77,  Fractice  act  1907. 

34x  Cella  v.  Chicago  &  Western  In- 
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5067  Oral  instructions 

No  assignment  of  error  can  be  based  upon  a  general  exception 
to  an  oral  charge  or  instruction.345  A  remark  of  the  trial  court 
addressed  to  counsel  giving  a  reason  for  his  ruling  upon  an 
objection  does  not  amount  to  an  oral  instruction.346 

5068  Parties,  misnomer 

An  error  in  the  Christian  name  of  the  plaintiff  in  the  sum- 
mons,  if  corrected  by  the  declaration  or  subsequent  pleading,  is 
not  reversible.347 

5069  Parties,  nonjoinder 

A  judgment  will  be  reversed  on  appeal  or  writ  of  error  for 
want  of  a  necessary  party  appearing  on  the  face  of  the  record, 
unless  the  omission  of  such  party  has  been,  in  some  way, 
waived.34S  The  omission  to  join  necessary  parties  defendant  in 
an  action  ex  contractu  is  reviewable  on  writ  of  error  without  a 
plea  in  abatement,  where  the  nonjoinder  appears  on  the  face  of 
the  declaration.349 

5070  Peremptory  instruction,  waiver 

The  question  of  law  whether  the  evidence  tends  to  support 
the  plaintiff's  cause  of  action  is  not  before  the  reviewing  court, 
unless  there  was  a  motion  made  in  the  trial  court  to  direct  a 
verdict  of  not  guilty  and  there  was  a  renewal  of  the  motion  for  a 
peremptory  instruction  at  the  close  of  all  of  the  evidence.350 
Error  in  overruling  a  motion  for  a  peremptory  instruction  made 
for  the  first  time  at  the  close  of  all  of  the  evidence  is  reviewable 
on  appeal  or  writ  of  error.351  An  assignment  of  error  which,  in 
effect,  states  that  the  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant,  is  not  sufficiently  specific  under  the  Michigan 
practice.352 

3*5  Pecararo  v.  Halberg,   246   111.  sso  Streator  Independent  Tel.  Co. 

95,  97  (1910).  v.      Continental      Tel.     Construction 

346  gouth    Park    Commissioners   v.  Co.,  217  111.  577,  579   (1905);   Coal 

Ayer,  245  111.  402,  409   (1910).  Belt  Electric  Ey.  Co.  v.  Keys,  217 

3*7  Sidway  v.  Marshall,  83  111.  438,  111.  340,   342    (1905). 

439     (1876) ;    CI.    4,    Sec.    6,    c.    7,  ssi  Chicago  Union  Traction  Co.  v. 

Hurd's  Stat.  1909,  p.     155.  O 'Donnell,  211  111.  349,  350  (1904). 

348  Powell  v.  People,  214  111.  475,  352  Canerdy  v.  Port  Huron,  St. 
479   (1905).  Clair   &   Marine    City   Ry.   Co.,    156 

349  Sinsheimer     v.     Skinner     Mfg.  Mich.   211,  215    (1909). 
Co.,  165  111.  116,  123   (1897). 
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Alleged  error  in  the  refusal  to  give  a  peremptory  instruction 
at  the  close  of  all  of  the  evidence  is  waived  by  a  subsequent  sub- 
mission of  other  instructions  involving  questions  of  fact.353 

5071  Peremptory  instruction,  practice 

In  passing  upon  the  propriety  of  giving  of  a  peremptory 
instruction  to  return  a  verdict  for  either  party  the  supreme 
court  may  review  the  evidence  to  determine  whether  it  is  suffi- 
cient in  law  to  sustain  the  action  or  the  defense.354 

Upon  alleged  error  in  refusing  to  give  a  peremptory  instruc- 
tion offered  by  the  defendant  at  the  close  of  all  of  the  evidence, 
the  single  question  before  the  reviewing  court  is,  Was  there  in 
all  the  evidence  testimony  that  fairly  tends  to  support  the  plain- 
tiff's cause  of  action  upon  which  reasonable  minds  would  not 
reach  a  different  conclusion,  after  excluding  all  of  the  contra- 
dictory evidence  of  the  defendant?  Because  such  a  motion 
admits,  for  the  purpose  of  the  motion,  the  truth  of  the  testimony 
which  supports  the  plaintiff's  cause.355  The  reviewing  court 
will  consider  the  evidence  most  favorable  to  the  plaintiff  which 
the  jury  might  believe  at  arriving  at  a  conclusion  favorable  to 
him  or  it,  without  weighing  the  evidence  or  determining  in 
whose  favor  there  is  a  preponderance ;  and  the  action  of  the  trial 
court  upon  such  an  instruction  will  be  sustained,  if  that  evi- 
dence fairly  tends  to  support  or  establish  the  cause  of  action 
stated  in  any  count  of  the  declaration  and  does  no  violence  to 
the  law  proper  to  be  applied  to  the  circumstances  out  of  which 
the  suit  arose.356 

5072  Placita 

The  omission  of  a  placita  from  a  record  is  reversible  error.357 
In  Cook  county  (Illinois),  the  placita  to  a  record  of  a  case  in 
the  circuit  or  the  superior  court  should  show  the  judge  who  actu- 
ally presided  upon  a  disposition  of  each  particular  point  or 

353  Gunning  System  v.  Lapointe,  Clark,  214  HI.  399,  405,  410  (1905)  ; 
212  111    274,  278  (1904).  Illinois  Terminal  B.  Co.  v.  Mitchell, 

354  Blanchard  v.  Lake  Shore  &  214  111.  151  (1905);  Montgomery 
Michigan  Southern  By.  Co.,  126  111.  (Village)  v.  Eobertson,  229  111.  466, 
416    420   (1888).  470   (1907);  Wallace  v.  Farmmgton 

355Blakelee's  Express  &  Van  Co.  (City)  231  111.  232,  234,  235  (1907); 

v.    Ford,     215     HI.     230,    233,     234  Brophy  v.  Illinois  Steel  Co.,  242  111. 

(1905);   Chicago  &  Eastern  Illinois  55,  58    (1909). 

E,  Co.  v.  Schmitz,  211  111.  446,  452  357  Planning   Mill   Lumber   Co.   v. 

(1904).  Kreigh,  56  111.  304,  305  (1870). 

sse  Hansell-Elcock  Foundry  Co.  v. 
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points  if  different  judges  decided  such  points.358  The  naming  of 
a  greater  number  of  judges  in  the  placita  than  is  necessary,  if 
that  number  includes  the  proper  judge,  or  judges,  is  a  waivable 
error.-*59 

5073  Plea,  sufficiency 

The  sufficiency  of  a  plea,  although  not  directly  demurred  to, 
may  be  questioned  on  appeal  or  writ  of  error,  where  the  demurrer 
to  a  replication  has  been  carried  back  to  the  plea  and  overruled 
and  where  a  proper  exception  has  been  taken  thereto.300 

5074  Pleading,  defects  cured 

A  defect  or  an  omission  in  a  pleading,  whether  in  substance 
or  form,  which  would  have  been  fatal  on  demurrer,  is  cured  by 
verdict  where  the  issue  joined  necessarily  required  proof  of  the 
defect  stated  or  omitted  without  which  no  verdict  could  have 
been  directed  or  given.3*51  The  sufficiency  of  a  pleading  in  point 
of  substance  to  sustain  a  judgment  may  be  questioned  on  error 
irrespective  of  whether  the  pleading  was  previously  challenged 
by  demurrer.362 

5075  Propositions  of  law 

Alleged  error  in  giving  or  refusing  a  proposition  of  law  will 
not  be  reviewed  on  appeal  or  writ  of  error  unless  exception  to 
the  action  of  the  trial  court  was  taken  and  properly  preserved.303 
An  objection  to  the  giving  or  the  refusing  of  a  proposition  of  law 
must  be  specific,  stating  the  ground  or  reasons  why  the  rulings 
of  the  court  are  erroneous.364 

5076  Reasons  for  judgment 

A  party  is  not  permitted  to  complain  of  reasons  given  for  a 
judgment;365  and  the  court's  ruling,  if  correct,  is  not  affected 
by  assigning  a  wrong  reason  therefor.366 

358  Hall  v.  Hamilton,  74  111.  437,  v.  St.  Louis,  Alton  &  Terre  Haute 
440    (1874).  R.  Co.,  221  111.  418,  423   (1906). 

359  Hall    v.    Hamilton,    supra.  3C4  Kreiling   v.    Nortrup,    215    111. 
seoBeresh   v.   Knights   of  Honor,       195,  198,  199   (1905). 

255  111.  122,  125   (1912).  3C5  Roby  v.   South   Park   Commis- 

36iHelmuth  v.  Bell,   150  111.   268.  sioners,  215  111.  200,  203   (1905). 

362  Distilling  &  Cattle  Feeding  Co.  366  Wilson  v.  Wagar,  26  Mich.  452, 
v.  People,  156  111.  448,  485  (1895).  469    (1873). 

363  Gratiot    Street    Warehouse   Co. 
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5077  Referee's  report 

Objections  to  a  referee's  report  which  might  have  been 
removed  by  amendment  if  presented  as  exceptions  in  the  trial 
court  will  not  be  considered  for  the  first  time  on  appeal  or 
writ  of  error.307 

5078  Remarks,  counsel 

Improper  conduct  and  argument  of  counsel  is  not  always 
reversible  error.  Each  case  depends  upon  its  own  particular 
circumstances.308  Error  which  is  based  upon  improper  remarks 
of  counsel  is  not  reversible  in  the  absence  of  the  ruling  of  the 
trial  court  on  the  particular  language  used  in  making  the 
remark.309 

5079  Remarks,  judge 

Expressions  of  opinion  by  a  trial  judge  on  important  con- 
troverted facts  in  a  case  tried  by  a  jury  is  prejudicial  error.370 

5080  Remittitur 

A  remittitur  may  cure  an  error  of  a  jury  only  when  it  arises 
from  misapprehension  or  mistake  which  does  not  affect  the 
entire  verdict  and  the  amount  of  the  excess  above  that  which 
should  have  been  allowed  is  ascertainable.371  A  remittitur  will 
not  cure  an  error  which  influenced  the  finding  of  the  jury  on 
issues  of  fact ;  372  or  which  affected  the  right  of  recovery  or  the 
measure  of  damages,  and  is  not  susceptible  of  computation.373 

5081  Res  judicata,  jurisdiction 

Objections  or  questions  relating  to  the  same  subject  matter 
that  were  open  to  consideration  and  could  have  been  presented 
on  a  first  appeal  or  writ  of  error  are  foreclosed  on  a  second 
appeal  or  writ  of  error.374  The  rule  that  a  party  is  precluded 
from  assigning  errors  which  could  and  should  have  been  assigned 
on  a  former  appeal  of  the  same  case,  has  no  application  to  a 

367  Leathe  v.  Thomas,  218  111.  246,  37i  Chicago  Union  Traction  Co.  v. 
251   (1905).  Lauth,  216  111.  176,  183  (1905). 

368  Person  v.  Worden  Lumber  &  372  Wabash  R.  Co.  v.  Billings,  212 
Shingle  Co.,  160  Mich.  1,  5   (1910).  111.  37,  42   (1904). 

369  Wasehow  v.  Kelly  Coal  Co.,  3"3  Lauth  v.  Chicago  Union  Trac- 
245  111.  516,  521   (1910).  tion  Co.,  244  111.  244,  253  (1910). 

370  Hine  v.  Commercial  Bank,  119  374  Lusk  v.  Chicago,  211  111.  183, 
Mich.  448,  451   (1899).  188  (1904).                   • 
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first  appeal  which  was  taken  by  a  party  from  a  judgment  with 
which  the  second  appellant  was  satisfied.375  A  former  judg- 
ment is  not  conclusive  of  a  question  which  could  not  have  been 
involved  in  the  former  proceeding.370 

In  Illinois,  the  question  of  jurisdiction  could  have  been  raised 
for  the  first  time  on  a  second  appeal  before  the  statute  was 
passed  conferring  the  right  to  assign  cross-errors.  As  cross- 
errors  are  now  assignable  under  statute,  the  principle  of  res 
judicata  will  prevent,  on  a  second  appeal  or  writ  of  error,  the 
urging  of  errors  which  were  assignable  on  the  first  appeal  or 
writ  of  error.377 


5082  Rules  of  court,  disregarding 

A  judgment  will  not  be  reversed  on  account  of  the  trial  court 's 
disregarding  of  its  own  rules  of  court,  unless  a  clear  injustice 
was  thereby  accomplished.378 

5083  Security  for  costs 

A  court's  failure  to  require  the  plaintiff  to  furnish  security 
for  costs  on  account  of  alleged  insolvency,  is  not  assignable 
error.379  This  rule  has  no  application  where  the  trial  court 
lacks  power  to  take  action  on  account  of  an  insufficient  affidavit 
made  in  support  of  the  motion  to  require  security.380  The  want 
of  security  for  costs  cannot  be  urged  for  the  first  time  on  appeal 
where  the  question  before  the  reviewing  court  is  as  to  the  cor- 
rectness of  the  judgment  below.381 

5084  Striking  plea 

The  refusal  to  reinstate  a  plea  which  has  been  stricken  from 


375  Bailey  v.  Robinson,  244  111.  16,  never  waivable  and  is  not  within 
21    (1910).  this  rule. 

376  Spitzer  v.  Schlatt,  249  111.  416,  378  Mix  v.  Chandler,  44  111.  174, 
423  (1911).  175    (1867);    Field    v.    Chicago,    D. 

377  Semple  v.  Anderson,  4  Gilm.  &  V.  R.  Co.,  68  111.  367,  369  (1873)  ; 
546,  561  (1847);  Sec.  107,  Practice  Ettinghausen  v.  Marx,  86  111.  475, 
act  1907.     The  term  "jurisdiction,"  476(1877). 

as  used  in  the  foregoing  rule  should  379  Selby     Hutchinson,     4     Gilm. 

be  understood  as  applying  to  juris-  319,    326     (1847)  ;     Sec.    4,    c.    33, 

diction   of  the  person   and   jurisdic-  Hurd's  Stat.  1909,  p.  615. 

tion  of  the  subject  matter  of  which  380  Ball  v.  Bruce,  27  111.  332,  334 

courts    have    a    general    jurisdiction  (1862). 

and  which  is  waivable.     Special  ju-  38i  Meyer  v.  Wiltshire,  92  HI.  395, 

risrliction    of    a    subject    matter    is  396    (1879). 
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the  files  is  reviewable  only  when  there  is  a  manifest  abuse  of 
discretion.382 

5085  Statute  of  limitations 

Under  the  common  law,  the  defense  of  the  statute  of  limita- 
tions is  not  jurisdictional,  and  it  is  not  available  on  appeal  or 
writ  of  error  unless  it  is  raised  by  plea.383  A  court's  denial  of 
leave  to  plead  the  statute  of  limitations  after  the  general  issue 
has  been  pleaded,  is  not  reviewable  in  the  supreme  court  under 
Michigan  practice.384 

5086  Statute,  validity 

The  validity  of  an  ordinance,  statute,  or  constitutional  pro- 
vision cannot  be  questioned  for  the  first  time  on  appeal  or  writ  of 
error.385  It  is  not  too  late  to  raise  the  constitutionality  of  a 
statute  for  the  first  time  in  an  appellate  tribunal  when  such 
question  did  not  exist  or  could  not  have  been  raised  in  the  trial 
court.386 

5087  Theory  of  the  case 

The  theory  of  a  party's  action  or  defense  should  be  con- 
sistent on  appeal  or  writ  of  error  with  that  pursued  in  the  trial 
court,  as  the  grounding  of  an  action  or  a  defense  upon  one 
theory  in  the  trial  court  and  the  urging  of  a  reversal  or  an 
affirmance  of  the  suit  upon  an  entirely  different  theory  would 
deprive  the  trial  court  of  an  opportunity  to  pass  upon  the 
theory  that  would  be  presented  in  the  reviewing  court.  But  it 
is  doubtful  whether  the  urging  on  appeal  or  writ  of  error  of  a 
different  theory  from  that  followed  in  the  trial  court  would,  of 
itself,  be  reversible  error.387  If  justice  has  been  done  in  the 
case,  or  if  the  right  result  has  been  reached,  and  no  error  has 
been  committed,  except  the  urging  of  a  different  theory  in  the 
reviewing  court  from  that  pursued  in  the  trial  court,  there 
should  be  no  reversal  of  the  judgment  on  that  ground  alone, 
although  indirectly,  an  injustice  is  thereby  accomplished  on 
the  trial  court. 

382  Hill    v.    Harding,    93    111.    77,  385  People    v.    Harrison,    223    111. 
82    (1879).                                                      540,  545   (1906);  Cummings  v.  Peo- 

383  Peterson    v.     Manhattan    Life       pie,  211  111.  392,  402   (1904). 

Ins.  Co.,  244  111.  329,  334   (1910).  sse  Clowry  v.  Holmes,  238  111.  577, 

284  Ripley  v.   Davis,   15   Mich.   75,  581    (1909). 
78     (1866);    Shank    v.    Woodworth,  387  Illinois     Central     R.      Co.     v. 

Ill    Mich.    642,    643    (1897).  Abrams,  84  Miss.  456,  464  (1904). 
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5088  Trial,  order  of 

It  is  reversible  error  to  try  a  civil  ease  out  of  its  order  on  the 
docket  against  the  defendant's  objection.388  But  the  action  of 
the  trial  court  in  setting  a  case  for  trial  out  of  its  regular  order 
is  not  reviewable,  unless  a  clear  abuse  of  discretion  is  shown.389 

5089  Unproved  counts 

The  refusal,  in  Illinois,  to  instruct  to  return  a  verdict  for  the 
defendant  upon  an  unproved  count  of  a  declaration  containing 
several  counts  is  not  reversible  error,  as  the  plaintiff  may 
recover  upon  any  one  of  the  counts  which  has  been  sufficiently 
proved,  without  proving  all  of  the  counts  of  the  declaration.390 

5090  Variance 

The  question  of  variance  can  neither  be  raised  in  the  appel- 
late nor  in  the  supreme  court  for  the  first  time.391  Unless  an 
objection  on  the  ground  of  variance  was  first  specifically  pointed 
out  in  the  trial  court,  it  cannot  be  urged  on  appeal  or  writ  of 
error.392 

A  variance  between  the  writ  and  the  declaration  is  waived  if 
not  taken  advantage  of  in  the  trial  court.393  No  material  or 
reversible  variance  exists  between  a  summons  which  gives  the 
plaintiff's  Christian  name  wrong  and  the  declaration  which 
contains  his  right  name.394 

An  objection  on  account  of  variance  between  the  allegations 
and  proof  cannot  be  urged  on  appeal,  unless  this  objection  was 
first  made  in  the  trial  court  and  the  variance  was  particularly 
pointed  out  in  a  manner  that  would  have  enabled  the  trial 
judge  to  pass  upon  it  understanding^  and  that  would  have 
afforded  the  plaintiff,  if  necessary,  an  opportunity  to  obviate 
the  objection  by  an  amendment  to  the  declaration.395     But  the 

388  GriswoM  v.  Shaw,  79  HI.  449  392  Alton  Ey.  Gas.  &  Elec.  Co.  v. 
(1875).  Webb,  219  111.  563,  565   (1906). 

389  Spitzer  v.  Schlatt,  249  111.  416,  393  Thompson  v.  Turner,  22  111. 
420   (1911).  389,  390  (1859) ;  Sec.  6,  c.  7,  Hurd'a 

39oColesar  v.   Star  Coal  Co.,   255  Stat.  1909,  p.  154. 

111.   532,  540    (1912).  394  Sidway    v.     Marshall,     83    HI. 

391  Illinois  Central  R.  Co.  v.  Heath,  439;    CI.    10,    See.    6,    c.    7,    Hurd's 

228  111.  312,  315   (1907)  ;  Sample  v.  Stat.  1909,  p.  155. 

Chicago,  B.  &  Q.  R.  Co.,  233  111.  564,  395  Leigh  Valley  Trans.  Co.  v.  Post 

567   (1908);   Oleese  v.  Mobile  Fruit  Sugar  Co.,  228  111.  121,  129  (1907); 

&    Trading    Co.,    211    111.    539,    542  Chicago    City    Ry.    Co.    v.    McClain, 

(1904)    Stecher   v.   People,   217   111.  211   111.   589,   594    (1904);   Richard- 

348,  351  (1905).  son    v.    Nelson,    221    111.    254,    257 


APPEAL   AND   ERROR  2999 

want  of  allegations  to  support  evidence  of  a  different  cause  of 
action  than  the  one  alleged  in  the  declaration  may  be  raised  for 
the  first  time  on  appeal  or  writ  of  error,  on  the  principle  that  the 
recovery  can  only  be  had  on  the  cause  of  action  charged  in  the 
declaration.396  Material  allegations  of  a  declaration  alone  are 
subject  to  the  objection  of  variance.397  The  question  of  vari- 
ance cannot  be  urged  by  an  objection  to  an  instruction.398 


5091  Veniremen,  examination 

An  improper  examination  of  veniremen  is  reversible  error  if 
prejudicial.399 


5092  Verdict,  uncertainty 

A  judgment  will  not  be  reversed  on  appeal  or  writ  of  error 
for  uncertainty  in  a  verdict  if  the  uncertainty  may  be  rendered 
certain  and  specific  from  other  portions  of  the  record.400 


5093  Withdrawal  of  counts,  refusal 

A  trial  court's  refusal  to  withdraw  from  the  jury  unproved 
counts  in  a  declaration  is  not  reversible  error  where  there  is 
one  good  count  to  which  the  evidence  is  applicable  and  which  is 
sufficient  to  sustain  the  judgment.401 


5094  Witnesses;  number,  limiting 

In  actions  at  law  a  court  has  no  power  to  limit  the  number 
of  witnesses  to  be  produced  by  either  or  both  parties  on  material 
points  in  dispute.402 


(1906) ;    Ragsdale    v.    Illinois    Cen-  397  Mills  v.  Larrance,  217  111.  446, 

tral  R.  Co.,  236  111.  175,  178  (1908)  :  452   (1905). 

Davis  v.  Illinois  Collieries  Co.,  232  398  Donk  Bros.  Coal  &  Coke  Co.  v. 

111.    284,    288     (1908);     Houren    v.  Thil,   228   111.   233,    242    (1907). 

Chicago,  Milwaukee  &   St.  Paul  Ry.  399  Aetitus  v.   Spring  Valley  Coal 

Co.,   236   111.   620,   628    (1908);    Os-  Co.,    246   111.   32,   36    (1910). 

good   v.   Skinner,   211    111.   229,    237  <o°  Illinois,    Iowa,    Minnesota    Ry. 

(1904).  Co.  v.  Powers,  213  111.  67,  68  (1904). 

396  Peterson  v.   Sears,  Roebuck  &  *oi  Scott    v.    Parlin    &    Orendorff 

Co.,  242  111.  38,  40  (1909);  Chicago,  Co.,  245  111.  460,  463,  465    (1910). 

Rock  Island  &  Pacific  R.  Co.  v.  Todd,  402  Sulkowski  v.  Zynda,  160  Mich. 

91  111.  70,  73    (1878);   Toledo,  Wa-  7,  10    (1910). 
bash   &   Western   Ry.   Co.   v.   Beggs, 
85  111.  80,  83   (1877). 
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5095  Witnesses,  refusal  to  permit  to  answer 

A  court's  refusal  to  permit  a  witness  to  explain  his  answer  to 
a  question  or  to  make  a  fuller  answer  thereto,  in  a  case  tried  by 
the  court  without  a  jury,  is  not  reversible  error,  when  the 
answer  is  based  upon  mere  opinion  of  the  witness  which  could 
prove  of  no  material  benefit  to  the  trial  court.403 

ASSIGNMENT  OF  ERRORS 

5096  Nature  and  scope 

The  assignment  of  errors  is  a  pleading  in  the  reviewing 
court.404  It  stands  in  the  place  of  the  declaration  and  is  just 
as  essential.405  It  is  upon  the  assignment  of  errors  that  the 
reviewing  court  enters  judgment.406  In  assigning  error,  the 
appellant  is  confined  to  the  grounds  specified  in  his  written 
motion  for  a  new  trial.407 

5097  Necessity 

A  reviewing  court  is  not  authorized  to  review  errors  which 
are  not  assigned  in  accordance  with  the  rules  of  practice ;  and 
it  will  dismiss  a  case  for  want  of  an  assignment  of  errors.408 
An  error  which  is  not  assigned  is  not  open  for  review.409  In 
cases  involving  jurisdiction  of  the  subject  matter  of  the  litiga- 
tion, the  question  of  jurisdiction  will  be  considered  without  an 
assignment  of  error,  if  such  question  has  been  raised  by  the 
pleadings.410 

5098  Practice 

Under  Illinois  practice,  the  assignment  of  errors,  the  cross- 
errors,  and  the  joinder  therein,  must  be  written  upon  and 
attached  to  the  record,  and  not  to  the  transcript  of  the  record, 
after  they  are  made  up  for  presentation  to  the  supreme  court; 

403  Park  Ridge  v.  Wisner,  253  111.  407  Lasher  v.  Colton,  225  HI.  231, 
360,  364  (1912).  241   (1907). 

404  East  Peoria  v.  Lake  Erie  &  4os  Schaeffer  v.  Burnett,  217  HI. 
Western  R.  Co.,  237  111.  93  (1908).  84,  86  (1905);  East  Peoria  v.  Lake 

405Williston  v.  Fisher,  28  El.  43      Erie   &   Western   R.   Co.,   supra. 
(1862);    Austin  v.   Bainter,   40   111.  409  Anglo- Wyoming    Oil   Fields   v. 

82,  83   (1866);  Peterson  v.  Manhat-      Miller,  216  111.  272,  273   (1905). 
tan  Life  Ins.  Co.,  244  111.  329,  334  4io  Sifford  v.  Cutler,  244  111.  234, 

(1910).  235  (1910). 

406  McCormick  v.  Chicago  &  State 
Line  P.y.  Co.,  219  111.  593,  594 
(1906). 


APPEAL,   AND   ERROR  3001 

they  cannot  be  embodied  in  the  transcript  of  the  appellate 
court  proceedings.41 1  If  the  assignment  of  errors  or  cross-errors 
are  inadvertently  omitted,  leave  to  assign  error  or  cross-error 
instanter  must  be  obtained  at  the  earliest  opportunity.412 

The  exceptions  to  prayers  or  instructions  take  the  place  of 
assignment  of  errors  in  Maryland.    . 

5099  Requisites,  definiteness 

The  assignment  of  errors  must  be  specific  and  definite.413  A 
judgment  will  not  be  reversed  unless  error  is  affirmatively  made 
to  appear  and  the  record  affirmatively  shows  that  the  error  is 
prejudicial.414 

5100  Requisites,  signature 

The  assignment  of  errors  must  be  signed  by  the  appellant's 
or  plaintiff  in  error's  attorney.415 

FORMS 

5101  Florida 

(Caption) 

Now  comes  the  defendant  by  his  attorney,    , 

and  files  his  assignments  of  error,  upon  which  he  expects  to 
rely  in  the  supreme  court  of  the  state  of  Florida. 

1,  (State  errors  numerically). 

Defendant's    attorney. 

I  hereby  accept  service  of  a  copy  of  the  foregoing  assign- 
ments of  error  this day  of ,  19. .. 

5102  Illinois 

(Caption) 

Comes  now ,  plaintiff  in  error  herein  and  rep- 
resents unto  the  court  that  in  the  above  entitled  cause  in  the 
court  there  is  manifest  error  for  which  the  judg- 

4ii  Schaeffer  v.   Burnett,   217   111.  413  Griffing  Bros.  Co.  v.  Winfield, 

85,  86;   Williston  v.  Fisher,  28  111.  53  Fla.   589;    Green  v.   Sansom,  41 

43,  44    (1862);    McCormick  v.   Chi-  Fla.    94,     101     (1899);     Plumb    v. 

cago  &  State  "Line  Ry.  Co.,  219  111.  Hecla     Co.,     157     Mich.     562,     572 

593,  594   (1906).  (1909);    Supreme  Court   Rule   12. 

412  Ditch  v.  Sennott,  116  El.  288,  414  Crane   Co.   v.   Hogan,   228   111. 

290   (1886);   Metropolitan  Life  Ins.  338,  340  (1907). 

Co.    v.    People,    205    111.    370,    371  4is  Kindade    v.    Gibson,    209    HI. 

(1903).  246,    247,    248    (1904J. 
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ment  of  the  said   court  should  be  reversed,  and 

among  other  error,  assigns  the  following:     (State  the  errors 
in  numerical  order). 

Wherefore,  for  the  foregoing  and  other  error  appearing 
on  the  face  of  the  record,  the  plaintiff  in  error  prays  that 
the  judgment  of  said  court  may  be  reversed. 

Attorney  for  plaintiff  in  error. 


(Caption) 
And  now  come  appellants,   and  

(defendants  in  the  trial  court),  by  ,  their  attor- 
neys, and  jointly  and  severally  say  that  in  the  judgment,  rec- 
ord and  proceedings  herein  there  are  numerous  manifest 
errors  and  reasons  why  the  judgment  herein  should  be  reversed, 
and  show  to  the  court  here  the  following  errors  of  record: 
(Set  forth,  in  numerical  order,  specific  grounds). 

Wherefore,  appellants,  and  each  of  them,  pray  that  the 
judgment  of  the  trial  court  and  the  appellate  court  be  re- 
versed. 

5103  Michigan 

(Caption) 
Now  comes  the  said  (plaintiff  or  defendant,  appellant)  by 

,  his  attorney,  and  says  that  in  the  record  and 

proceedings  aforesaid  there  is  manifest  error  in  this,  to  wit: 

1,  That  the  circuit  court  of   county  erred  in 

holding  that  there  was  no  cause  of  action  set  forth  in  the  dec- 
laration in  said  case,  and  in  sustaining  the  demurrer  of  the 
defendant  thereto. 

2,  That  the  injury  sustained  by  the  plaintiff,  appellant, 
was  one  of  the  injuries  sought  to  be  avoided  and  to  be  in- 
demnified for  by  the  proceedings  of  the  common  council,  etc., 
set  forth  in  said  declaration,  and  the  bond  therein  described, 
and  the  said  circuit  court  erred  in  holding  otherwise. 

3,  That  the  injury  and  damage  sustained  by  the  plaintiff 
was  in  the  purview  and  in  the  language  of  the  proceedings 
of  the  common  council  and  of  the  bond  set  forth  in  said 
declaration,  and  the  said  circuit  court  erred  in  holding  other- 
wise. 

4,  That  by  the  wording  of  the  resolution  of  the  common 
council,  and  of  the  said  bond,  and  according  to  their  true 
intent  and  meaning,  the  said  plaintiff  was  authorized  to  bring 
this  suit  in  her  own  name,  and  the  said  circuit  court  erred 
in  holding  otherwise. 

5,  That  under  the  facts  set  forth  in  said  declaration,  the 
plaintiff  received  the  injury  from  the  negligence  of , 
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defendants,   in  building   the   cement   sidewalk  in   the   public 

streets  of  ,  an  injury  for  which  the  said  (city) 

was  not  liable,  and  an  injury  for  which  the  said  (city) 
sought  to  guard  against  and  to  indemnify  for  by  the  proceed- 
ings and  bond  set  forth  in  said  declaration,  and  which  said 
injury  was  so  guarded  against  and  indemnified,  and  by  reason 
of  which  the  said  plaintiff  has  an  action  directly  upon  the 
said  bond,  and  the  said  circuit  court  erred  in  holding  other- 
wise. 

For  the  errors  aforesaid,  the  said  plaintiff,  appellant,  prays 
that  the  said  judgment  may  be  reversed. 

Dated,  etc. 


Attorney  for  plaintiff,  appellant. 

To   

Attorney  for  defendant,  appellee. 


b 

(Caption) 

And  now  comes  the  said    ,  plaintiff  in  error, 

by  ,  his  attorney  and  alleges  that  in  the  record 

and  proceedings  aforesaid  there  is  manifest  error  in  the  fol- 
lowing particulars,  to  wit: 

1,  The  said    court  wrongfully  permitted   the 

witnesses,   ,  to  testify  to  a  conversation  between 

himself  and  said  defendant  in  error  in  the  absence  of  said 
plaintiff  in  error. 

(Proceed  in  the  same  manner  with  all  of  the  grounds  to  be 
relied  on,  including  instructions,  set  forth  the  instructions 
refused  in  full,  as  well  as  those  given) 

And  the  said  plaintiff  in  error  prays  that  the  judgment 
aforesaid  for  the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid  may  be  reversed,  annulled 
and  altogether  held  for  naught,  and  that  he  may  be  restored 
to  all  things  which  he  has  lost  by  reason  of  said  judgment. 

Attorney  for  plaintiff  in   error. 


c 

Defendant's  assignment  of  error 

(Caption) 

Now  comes  the  company,  the  above  named 

defendant,  by ,  its  attorney,  and  alleges  that  upon 

the  trial  of  said  cause  there  was  manifest  error  in  the  fol- 
lowing particulars : 

1,  It  was  error  prejudicial  to  the  defendant,  when  witness 
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was  asked,  "Q.  Before  you  got  on  your  feet  and  when  you 
got  on  your  feet,  the  car  gained  on  you,  didn't  it?"  and  an- 
swered, "Yes,  sir,"  for  Mr.  C.  to  remark,  "In  other  words  at 
his  best  rate  of  speed  he  cannot  run  nine  jor  ten  miles  an 
hour."  .     . 

2,  It  was  error,  prejudicial  to  the  defendant,  for  plaintiff  s 
counsel  to  remark,  "I  have  always  succeeded  pretty  well  in 
telling  colic  from  a  mustard  plaster,  myself;  perhaps,  Mr. 
could  not." 

3,  The  court  erred  in  overruling  defendant's  objection  to 
plaintiff's  testimony,  "About  two  weeks  after  I  was  hurt  I 
had  internal  bleeding." 

4,  The  court  erred  in  overruling  the  motion  of  defendant 
to  strike  out  the  question  and  answer  in  reference  to  the  con- 
dition of  the  hand,  for  the  reason  that  there  is  no  allegation 
in  reference  to  an  injury  to  the  hand. 

5,  The  court  erred  in  his  ruling  that  if  it  was  claimed  by 
the  plaintiff  that  the  spinal  cord  is  now  diseased  or  affected 
because  of  the  injuries  complained  of,  then  "you  may  show 
it  and  the  declaration  is  broad  enough." 

6,  The  court  erred  in  overruling  defendant's  motion  to  strike 

out  the  testimony  of   in  reference  to  plaintiff's 

back  hurting  him. 

7,  The  court  erred  in  not  granting  permission  to  have  a 
medical  examination  of by  the  defendant's  phy- 
sicians,   and 

8,  The  court  erred  in  allowing  plaintiff  to  amend  his  decla- 
ration by  alleging  that  plaintiff  was  a  machinist. 

9,  The  court  erred  in  denying  defendant's  motion  for  a 
continuance  upon  the  ground  that  the  defendant  was  sur- 
prised by  plaintiff's  amendment  to  his  declaration. 

10,  The   court  erred  in   overruling   defendant's  motion  to 

strike  out  the  question  asked  plaintiff's  witness, 

(Insert  question  and  answer). 

11,  It  was  error,  prejudicial  to  defendant,  for  counsel  for 
plaintiff,  Mr.  C,  to  discuss  the  plaintiff's  contention  and  the 
defendant's  contention,  before  the  jury  during  the  direct  ex- 
amination of  defendant's  witness, 

12,  It  was  error,  prejudicial  to  defendant,  for  plaintiff's 
counsel,  Mr.  N.,  to  ask  for  a  statement  of  the  claim  of  the 
defendant,  as  it  was  sufficiently  clear  in  defendant  counsel's 
opening  statement. 

13,  It  was  error,  prejudicial  to  the  defendant,  for  the  court 
when  ruling  upon  the  above  objection,  to  remark:  "Let  me  ask 

Mr ,  Do  you  claim  that  is  a  proper  question  ?    Let 

me  call  your  attention  to  the  authority.  I  want  to  know  if  you 
thought  that  was  a  proper  question  when  you  asked  it?" 

14,  The  court  erred  in  overruling  defendant's  objection  to 
the  question  asked  plaintiff's  witness,  : 

"Q.   (State  same)." 
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15,  The  court  erred  in  denying  defendant's  motion  to  strike 
out  the  question  asked  plaintiff's  witness, : 

"Q " 

And  the  answer  thereto : 
"A " 

16,  It  was  error,  prejudicial  to  defendant,  which  could  not 
be  eradicated  by  the  court's  charge,  for  plaintiff's  counsel, 
Mr.  N.,  during  his  argument  to  the  jury,  to  use  the  follow- 
ing language:  (State  language  used). 

17,  The  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  defendant  in  its request  to  charge. 

18,  The  court  erred  in  charging  the  jury  in  the  language 
contained  in  the paragraph  of  its  charge. 


Attorney  for  defendant. 


(Caption) 

And  the  said  defendant, ,  by ,  his 

attorney,  comes  and  says  that  in  the  proceedings  and  record 
and  also  in  the  giving  of  the  judgment  aforesaid,  there  is 
manifest  error  in  this,  to  wit: 

1,  The  court  erred  in  overruling  the  demurrer  interposed  by 
the  said  defendant  to  the  declaration  of  said  plaintiff  and  in 
holding  and  deciding  that  the  declaration  of  said  plaintiff  was 
sufficient  in  law. 

2,  The  court  erred  in  not  sustaining  the  demurrer  interposed 
by  the  defendant  to  the  plaintiff's  declaration. 


Defendant's  attorney. 
5104  Mississippi 

(Caption) 

Comes  the  appellant, ,  by ,  his  at- 
torney, and  files  the  following  assignment  of  errors  in  this 
cause : 

1,  The  court  erred  in  (State  particular  objection,  and  pro- 
ceed in  numerical  order  with  all  of  the  other  objections  or 
errors  and  add  a  general  assignment,  as  for  "  other  causes  to 
be  shown  at  the  hearing"). 


Appellant's  attorney. 

5105  Demurrer 

(Caption) 
416  And  now  at  this  day  comes  the  said  defendant  in  error, 

416  See  Section   5108,   infra. 
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by ,  his  attorney,  and  says  that  the  said  assign- 
ment of  error  in  manner  and  form  as  the  same  is  above  made 
and  set  forth,  is  not  sufficient  in  law,  to  revoke,  reverse,  or 
annul  the  said  judgment ;  and  for  special  causes  of  demurrer, 
assigns  the  following  grounds,  to  wit : 

1,  The  said  assignment  of  error  does  not  allege  (State  spe- 
cial matter  of  objection). 

2,  (State  any  other  ground  or  grounds,  as  the  case  might 
require) 

Wherefore,  the  said  defendant  in  error  prays  judgment  that 
the  said  judgment  of  the  court  below  may  be  in  all  things 
affirmed,  etc. 


Attorney  for  defendant  in  error. 
Plaintiff  in  error  joins  in  the  foregoing  demurrer. 


Attorney  for  plaintiff  in  error. 

5106  Motion  to  strike 

(Caption) 

And  the  said  defendant  in  error,  by ,  his  attorney, 

comes  and  moves  the  court  to  strike  from  the  files  the  amended 
assignment  of  error  attached  to  the  transcript  of  record  in  this 
case,  and  that  the  said  plaintiff  in  error  be  ruled  to  file  an 
amended  assignment  of  error  in  this  cause,  or  that  in  default 
thereof  that  this  case  be  dismissed. 


Attorney  for  defendant  in  error. 

This  motion  is  predicated  upon  the  fact  that  this  writ  was 
brought  in  this  court  in  the  name  of  the  ,  im- 
pleaded, etc.,  plaintiff  in  error;  whereas,  the  amended  assign- 
ment of  error  attached  to  the  transcript  of  record  is  in  the 
name  of  all  of  the  defendants  in  the  court  below. 

5107  Amendment 

All  assignments  of  error  must  be  special  in  Michigan.417 
Leave  may  be  given  to  amend  an  assignment  which  is  too  gen- 
eral, where  the  opposite  party  has  not  been  misled  by  it.418 

JOINDER  IN  ERROR 

5108  Nature 

A  joinder  in  error  constitutes  an  appearance,419  and  operates 

*»  Supreme  Court  Rule  12.  419  Sullivan  v.  People,  224  111.  468, 

<i8Trudo   v.    Anderson,    10   Mich.      474   (1906). 
357,  366   (1862). 
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as  a  demurrer  to  the  assignment  of  errors.420  Since  1907,  a 
defendant  in  error  may,  in  Illinois,  join  in  error,  notwithstand- 
ing his  former  pleading  of  an  insufficient  release  of  error.421 

5109  Form 

(Caption) 

And  the  said  ,  the  defendant  in  error  by 

and ,  her  attorneys,  comes  and  says 

that  there  is  no  error  either  in  the  record  and  proceedings 
aforesaid  or  in  giving  judgment  aforesaid  in  the  manner  and 
form  as  above  assigned ;  and,  therefore,  she  prays  that  the  said 
judgment  may  be  affirmed  and  that  her  costs  may  be  adjudged 
to  her,  etc. 


her  attorneys. 
CROSS-ERRORS 


5110  Necessity 

Cross-errors  are  assignable  in  actions  at  law  under  Illinois 
practice.422  The  assignment  of  cross-error  is  necessary  to  give 
an  appellee  the  right  to  have  an  error  against  him  reviewed  by 
the  reviewing  court.423  Whatever  is  a  proper  part  of  the  record 
in  a  cause  may  be  questioned  without  an  assignment  of  cross- 
error.424 

5111  Abstract  of  record,  additional 

Cross-errors  are  not  reviewable  without  a  proper  abstract  of 
the  record  or  an  additional  abstract  showing  their  basis.425  An 
additional  abstract  should  be  filed  whenever  objections  or  errors 
which  are  to  be  made  the  subject  of  cross-errors  do  not  appear 
in  the  abstract  of  the  record.426 

5112  Several  judgments 

Cross-errors  cannot  be  assigned  on  a  judgment  or  part  of  a 

420  Austin  v  Bainter,  40  111.  82  People  v.  Kankakee  &  Southwestern 
(1866).  R.  Co.,  231  111.  109,  111   (1907). 

421  Schaeffer  v.  Ardery,  238  111.  424  Finch  &  Co.  v.  Zenith  Furnace 
557,  563  (1909);  Sec.  109,  c.  110,  Co.,  245  111.  586,  590  (1910);  Spen- 
Rev    Stat.  eer  v.  Aetna  Indemnity  Co.,  231  111. 

422  Dickson  v.  Chicago,  B.  &  Q.  R.  82,  85   (1907). 

Co      81   111     215,   217    (1876);    Sec.  425  People    v.    Illinois    Central    R. 

107,  Practice  act  1907.  Co.,  252  111.  263,  265    (1911). 

423  People  v.  Grace,  237  111.  265,  426  People  v.  Chicago,  Indiana  & 
271  (1908);  Shumway  (Village)  v.  Southern  R,  Co.,  248  111.  126,  135 
Leturno,   225   111.   601,   603    (1907);  (1911). 
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judgment  which  is  distinct  and  separate  from  the  one  appealed 
from.427 

5113  Waiver 

An  appellee  waives  error  by  failing  to  assign  cross-errors.428 

5114  Motion  for  leave 

(Caption) 

And  now  comes  the  defendant  in  error  by ,  his 

attorney  herein,  and  moves  the  court  for  leave  to  assign  cross- 
errors  on  the  record  filed  in  the  above  entitled  cause  by  the 
plaintiff  in  error. 

Dated,  etc. 

5115  Cross-errors 

(Caption) 

And  now  comes  the  defendant  in  error,    ,  by 

,  his  attorney,  and  assigns  the  following  cross- 

1,  The  court  erred  in  not  holding  each  and  all  of  the  propo- 
sitions of  law  which  were  presented  to  the  court  by  defendant 
in  error  and  which  were  by  the  court  refused. 

2,  The  court  erred  in  refusing  to  admit  relevant,  compe- 
tent and  material  evidence  offered  by  the  defendant  in  error, 
and  which  the  court  refused  to  admit. 

3,  The  court  erred  in  holding  each  and  all  of  the  proposi- 
tions of  law  which  were  presented  to  the  court  by  the  plain- 
tiff, and  held  by  the  court. 

Dated,  etc. 

(Caption) 

Arid  now  comes  the  said company,  the  appel- 
lee, by    ,  its  attorney,   and  assigns  cross-errors, 

and  says  that  in  the  record  and  proceedings  and  in  rendering 
judgment  against  the  property  of  said  appellee  for  the  town 

tax  of  the  town  of aforesaid,  there  is  manifest 

error  in  this: 

1,  The  court  erred  in  overruling  the  objections  to  the  town 
tax  of  the  town  of   

2,  The  court  erred  in  giving  judgment  against  the  prop- 
erty of  appellee  for  said  sum  of dollars,  the  amount 

of  the  town  tax  of  the  town  of objected  to  and  re- 
maining unpaid. 

427  Chicago  &  Milwaukee  Electric  *28  Perm  Plate  Glass  Co.  v.  Eice 

E.   Co.   v.    Chicago   &    Northwestern      Co.,  216  111.  567,  574    (1905). 
Ey.  Co.,  211  111.  352,  359   (1904). 


APPEAL   AND   ERROR  3009 

By  reason  whereof,  the  appellee  who  assigns  cross-errors 
herein,  prays  that  said  judgment  against  the  property  of  said 

appellee  for  said  town  tax  of  the  town  of  may 

be  reversed. 


By  

its  attorney. 


5116  Order 


(Caption) 

Upon  motion  of  the  defendant  in  error,  it  is  hereby  ordered 
that  leave  be  and  the  same  is  hereby  granted  defendant  in 
error  to  assign  cross-errors  on  the  record  in  the  above  en- 
titled cause. 

Dated,  etc. 

Justice.429 
TRANSCRIPT  OF  RECORD 

5117  Practice,  Florida  , 

In  Florida  the  transcript  of  the  record  must  be  typewritten, 
but  not  printed.  Three  copies  must  be  made  of  each  law  case, 
one  for  each  of  the  justices  of  a  division  of  the  supreme  court. 
No  abstract  of  the  record  is  required. 

5118  Practice,  Michigan 

On  appeal  to  the  supreme  court  of  a  proceeding  brought 
under  Michigan  Water-Craft  act,  the  hearing  is  de  novo,  and 
no  printed  record  or  briefs  are  necessary.' 


430 


5119  Requisites,  parts 

In  a  suit  at  law,  the  record  consists  of  the  process,  sheriff's 
return,  declaration,  pleas,  demurrer,  if  any,  and  any  judgment 
upon  demurrer  or  other  judgment,  interlocutory  or  final.431 

5120  Requisites,  entitling 

In  Illinois,  all  cases  in  the  appellate  and  in  the  supreme  court 
must  be  entitled  and  docketed  as  in  the  trial  court,  with  the 

429  After  obtaining  leave  to  as-  «i  Grand  Pacific  Hotel  Co  v. 
sign  cross-errors,  attach  to  transcript  Pinkerton,  217  111.  61,  77  (1905). 
of  record  copy  of  cross-errors  next  The  transcript  of  record  begins  with 
to  assignment  of  errors.  the     placita     and     ends     with     the 

430  Detroit  Lumber  Co.  v.  Auxil-  clerk 's  certificate,  assignment  of 
iary  Yacht,   156   Mich.   565    (1909).  error  and  cross-errors. 
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exception  that  the  party  taking  the  appeal  or  he  who  prosecutes 
a  writ  of  error  is  to  be  designated  as  appellant  or  plaintiff  in 
error  instead  of  plaintiff,  and  the  opposite  party  appellee  or 
defendant  in  error  in  place  of  defendant,  as  the  case  may  be.432 
Thus,  the  position  of  the  parties  to  the  action  is  the  same,  but 
not  their  designation.  In  the  trial  court  a  party  is  either  plain- 
tiff or  defendant;  in  the  reviewing  court  he  is  either  appellant 
or  plaintiff  in  error  or  appellee  or  defendant  in  error  without  a 
reversal  of  his  position  in  the  title. 

5121  Requisites,  placita 

The  placita  or  convening  order  of  the  court  in  which  a  case  is 
tried  is  an  essential  part  of  the  record,  and  a  judgment  will  be 
reversed  for  want  of  a  placita*™  A  reviewing  court  does  not 
take  judicial  notice  of  the  regularity  in  the  organization  of  a 
term  of  court,  in  the  absence  of  a  placita  or  convening  order.434 

In  Illinois  cases  from  Cook  county  circuit  or  superior  court 
the  placita  should  show  that  the  particular  court  was  held  by 
the  judge  who  heard  the  cause ;  it  is  improper  to  state  the  names 
of  all  of  the  judges  who  constitute  the  court  and  who  did  not 
preside  at  the  trial.435  The  irregular  manner  of  making  up  the 
record  in  this  particular,  however,  is  not  jurisdictional.436 

5122  Requisites;  instructions,  numbering 

Instructions  which  are  printed  in  the  record  should  be  num- 
bered or  otherwise  designated,  so  that  a  reviewing  court  may 
readily  determine  the  particular  instruction  complained  of.437 


5123  Service,  acknowledgment  (Fla.) 

(Caption) 

I  hereby  acknowledge  receipt  of  a  copy  of  the  transcript  of 
record  in  the  above  entitled  cause  this day  of 


Attorney  for  defendant  in  error. 

432  Sec.  99,  Practice  act  1907.  436  Dunham   v.    South    Park   Com- 

433  Planing  Mill  Lumber  Co.  v.  Chi-  missioners,  87  111.  185,  188  (1877). 
cago,  56  111.  304,  305   (1870).  437  Reisch  v.  People,  229  111.  574, 

434  Alton  v.  Heidrick,  248  111.  76,  578  (1907);  Spring  Valley  Coal  Co. 
79  (1910).  v.    Chiaventone,    214    111.    314,    316 

435  Jones  v.  Albee,  70   111.  34,   39  (1905). 
(1873). 
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5124  Piling,  nature  of  record  required 

The  record  which  is  required  to  be  filed  must  be  one  that  can 
give  the  supreme  court  jurisdiction,  and  one  upon  which  errors 
can  be  assigned  covering  all  questions  which  the  appellant  pur- 
poses to  raise  and  all  matters  of  which  he  complains.  It  must 
be  a  complete  record,  except  as  to  possible  misprision  of  the 
clerk,  and  not  a  partial  or  a  short  record.438 

5125  Filing,  limitation 

Unless  an  extension  of  time  has  been  obtained  in  accordance 
with  the  requirements  of  the  statute,  in  Illinois,  the  record, 
abstracts  and  briefs  cannot  be  filed  under  leave  of  the  reviewing 
court  after  the  statutory  period  for  filing  has  expired. 

5126  Filing,  second  term 

In  Illinois,  the  record  should  be  filed  twenty  days  before  the 
second  term  of  the  supreme  court,  no  motion  for  permission  to 
so  file  being  necessary,  where  less  than  fifty  days  intervene 
between  the  time  that  the  appeal  has  been  allowed  and  the  next 
term  of  court. 

AMENDMENT  OF  RECORD 

5127  Amendment,  scope 

An  amendment  of  the  record  may  be  allowed  after  writ  of 
error  is  brought  to  correct  errors  of  mere  haste  and  inadver- 
tence.439 A  court  of  review  has  no  power  to  amend  the  record 
for  the  purpose  of  interpolating  into  it  matter  which  does  not 
actually  occur,  or  to  incorporate  that  which  was  intended  to  be, 
but  not  in  fact  made,  a  part  of  the  record.440 

5128  Amendments 

(Caption) 

And  now  comes  the  plaintiff,  by  his  counsel,  and  enters  his 
motion  herein  to  redocket  this  cause,  and  to  complete  the 
record  herein ;  whereupon,  evidence  having  been  heard  in 
open  court,  it  is  ordered  by  the  court  that  the  clerk  of  this 

438  See.  100,  Practice  act   (Hurd's  **o  Wisconsin    Central    R.    Co.    v. 

Stat.  1911,  p.  1784).  Wieczorek,  151  111.  579,  584   (1894). 

4  39  Farrand    v.    Bentley,    6  Mich. 
283,  284  (1859). 
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court  enter  (State  particular  order  or  judgment  rendered) 
nunc  pro  tunc.441 

DIMINUTION  OF  RECORD 

5129  Suggestion  of  diminution  of  record,  motion  to  supply 

(Caption) 

Arid  now  come  the  defendants  in  error,    ,  by 

their  attorneys,  and  show  to  the  court  here  that  the  transcript 
of  record,  as  certified  by  the  clerk  of  the  circuit  court  of 

county,    Illinois,    and   filed   herein,   is    incorrect 

and  does  not  correctly  present  the  records  of  the  circuit  court 

of county,  Illinois,  upon  the  question  presented 

by  the  errors  assigned,  in  the  following  particulars;  that  is 
to  say  (State  particular  error  in  question)  ;  that  the  words 
on  page  ....  of  said  transcript  of  record,  following  the 
judgment  against  the  petitioners  for  costs  (Insert  matter  of 
error),  are  an  interpolation  in  the  record  caused  by  a  cleri- 
cal error  of  the  circuit  clerk  in  transcribing  the  same,  and 
in  order  to  correctly  represent  a  true  copy  of  the  records  of 

county,  Illinois,  in  this  cause,  the  said  words  should 

be  stricken  out,  as  no  execution  was  in  fact,  awarded  against 
the  petitioners  for  costs.     And  we  submit  herewith  showing 

this  fact,  a  certificate  of  the  circuit  clerk  of    

county,  Illinois,  correcting  the  mistake,  and  showing  a  cor- 
rected certified  page  ....  of  the  transcript  of  record  of  this 
cause  in  this  court,  which  we  respectfully  ask  this  honorable 

court  that  said  circuit  clerk  of  county,  Illinois, 

be  allowed  to  file  herein  and  make  a  part  of  said  transcript 
of  record. 


Attorneys,  etc. 


(Caption) 

Now  comes 'the  plaintiff  in  error  and  suggests  to  the  court 

that  the  judgment  in  this  cause  was  rendered  by  the 

court  of county,  Illinois,  in  the   term 

19 .  .  ;  that  the  time  for  a  bill  of  exceptions  was  extended  by 

various  orders  until   ,  19.  .  ;  that  on  the   day 

of   ,  19 . . ,  there  was  filed  in  the    court 

of    county   a   bill    of   exceptions,    whereby   the 

transcript  heretofore  filed  in  this  court  became  incomplete. 

Wherefore,  the  plaintiff  in  error  presents  herewith  an  addi- 
tional transcript,  containing  said  bill  of  exceptions  and  cer- 

44i  Howell  v.  Morlan,  78  111.  162, 
164  (1875). 
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tain  orders  of  the  court,  and  an  additional  assignment  of 
errors  attached  thereto,  and  moves  the  court  for  leave  to  file 
the  same  herein  instanter,  together  with  an  additional  ab- 
stract and  brief  relating  to  the  additional  errors  assigned. 

The  plaintiff  in  error  further  shows  to  the  court  that  the 
said  bill  of  exceptions  was  presented  to  the  trial  judge  on 

,  19. .,  and  was  signed  by  him  on  ,  19. .  ; 

that  his  honor  dated  the  bill  as  having  been  signed  on , 

19 . . ,  but  stated  to  counsel  for  plaintiff  in  error  the  next  day 
that  he  would  write  a  letter  to  the  chief  justice  of  this  court 

informing  him  that  the  bill  was  in  fact  signed  on , 

19..;  that  upon  the  signing  of  the  bill,  it  was  filed  in  the 

court  and  counsel  for  plaintiff  in  error  obtained 

the  additional  transcript  the  next  day  and  proceeded  to  com- 
plete a  correct  abstract  thereof  and  a  brief;  that  the  evi- 
dence on  the  trial  was  taken  down  by  two  stenographers  and 
that  one  of  them,  almost  immediately  after  the  trial,  went 
away  on  her  vacation  so  that  it  was  impossible  to  complete 

the  bill  until  she  returned ;  that  the  said  stenographer 

returned  from  her  vacation  on  about and  completed 

the  bill  and  delivered  it  to  counsel  for  plaintiff  in  error  on 

about ;  that  the  instructions  and  parts  relating 

to  motion  for  new  trial,  etc.,  were  then  inserted  and,  with  a 
view  to  save  time,  the  bill  was  abstracted  and  was  presented 

to  the  trial  judge  on ,  19 .  .  ;  that  said  judge  retained 

said  bill,  and  counsel  for  plaintiff  in  error  presented  himself 
daily,    and    sometimes    twice    a    day,    thereafter,    before    the 

judge,  until  the  bill  was  signed  on   ,  19 . .  ;  that  the 

delay  in  having  the  bill  settled  was  not  due  to  any  default 
on  the  part  of  plaintiff  in  error. 

(Verification)442 


(Caption) 

And  now  come  the  people  of  the  state  of  Illinois,  by 

,   attorney   general,   and   suggest  here   to   the   court   a 

diminution  of  the  record  in  this  case,  and  move  for  a  writ  of 

certiorari  to  the  clerk  of  the court  of 

county,  in  the  state  aforesaid,  commanding  him  to  certify  to 
this  court  a  complete  record  in  this  case. 

And  for  grounds  of  this  motion  submit  to  the  court  the  fol- 
lowing affidavit. 


Attorney    General. 


4*2  Add  notice  and  proof  of  serv- 
ice. 
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(Venue) 

being  first  duly  sworn  states  that  he  is  the 

official  stenographer  of  the  attorney  general  of  the  state  of 
[llinois,  and  as  such  he  has  diligently  compared  the  transcript 
of  the  record  filed  by  the  appellant  in  this  cause  in  this  court 
with  the  original  files  in  the  case  in  the  court  below.  Depo- 
nent further  says  that  the  transcript  of  the  record  is  insuf- 
ficient in  many  respects,  and  he  submits  to  the  court  that 
upon  such  examination  he  finds  the  following  errors  in  the 
transcript  of  the  record,  to  wit:  (Indicate  specifically  the 
errors  and  omissions  by  proper  reference  and  insertion). 

And  further  affiant  saith  not. 


Subscribed,  etc. 

5130  Writ,  unnecessary 

Upon  the  suggestion  of  a  diminution  of  the  record,  it  is  not 
necessary  to  issue  a  writ  of  certiorari  to  the  keeper  of  the  record 
if  either  party  files  the  additional  record.443 

5131  Stipulation  and  order 

(Caption) 

444  It  is  hereby  stipulated  and  agreed  between  the  parties  to 
the  above  entitled  cause  that  the  foregoing   ....   pages  is  a 

true  copy  of  the  declaration  filed  in  said  cause  on  the 

day  of ,  19 . . ,  which  original  declaration  has  been  lost 

and  is  no  longer  on  file ;  that  the  said  foregoing  copy  of  said 

declaration  shall  be  filed  nunc  pro  tunc  as  of ;  and 

that  an  order  may  be  entered  in  said court  to  that 

effect. 

It  is  further  agreed  that  the  clerk  of  the court  of 

county  shall  make  a  certified  copy  thereof,  and 

that  the  appellee  may  file  the  same  in  the  court 

and  suggest  a  diminution  of  the  records  in  said 

cause  now  pending  in  said court  on  appeal ;  and  that 

thereupon,  the  said  certified  copy  of  said  declaration  shall  be- 
come a  part  of  the  record  in  said  cause,  and  shall  be  abstracted 
by  the  appellant  in  its  proper  order  in  the  abstract  of  the  record 
to  be  made  in  said  cause  by  appellant. 


Plaintiff's  attorney. 


Defendant's  attorney. 
The  clerk  will  enter  an  order  pursuant  to  the  foregoing  stipu- 
lation, and  will  file  the  foregoing  declaration  nunc  pro  tunc  as  of 


443  Gallimore  v.  Dazey,  12  111.  143,  444  Attach  copy  of  declaration  as 

145  (1850).  originally  filed,  and  then  continue. 
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The  clerk  is  further  ordered  to  make  and  certify  a  copy  of 
said  declaration  and  of  this  order. 
Dated,  etc. 

Judge,  etc. 

5132  Certificate  of  correction  of  record 

(Caption) 

And  now  comes  ,  clerk  of  the  circuit  court  in 

and  for  the  county  of and  state  aforesaid,  and  cer- 
tifies to  the  court  here  and  shows  that  the  words   

contained  in  the  transcript  of  the  above  entitled  cause,  here- 
tofore certified  to  by  me,  are  not  contained  in  the  record  of 
said  cause  as  the  same  appears  from  the  records  and  files  in 
my  said  office,  and  were  no  part  of  the  judgment  of  the  court 
in  said  cause,  and  that  in  order  to  correctly  represent  the 
record  of  said  judgment  the  same  should  be  stricken  from 

said  transcript,  and  that  page of  said  transcript  of  record 

should  read  as  follows:  (Insert  copy  of  correct  judgment). 

(Venue) 

I5   ,  clerk  of  the  circuit  court  in  and  for  said 

county  of in  the  state  aforesaid,  do  hereby  certify 

the  above  and  foregoing  to  be  a  true,  perfect  and  complete 
copy  of  the  record  of  the  judgment  entered  in  the  circuit  court 

of county,  state  of  Illinois,  on  the  common  law  side 

thereof,  wherein    ,  both  of    county, 

Illinois,  were  petitioners,  and   were  defendants, 

and  that  the  same  should  be  inserted  as  page    of  the 

transcript  of  record  of  said  cause,  heretofore  filed  by  me  in 
response  to  the  writ  of  error  heretofore  issued  to  me  from 
the  supreme  court  of  the  state  of  Illinois,  in  lieu  of  the  page 
....   therein  contained. 

In  witness  whereof,  etc.  (clerk). 

(Seal) 

ABSTRACT  OF  RECORD 

5133  General  requisites 

The  abstract  of  the  record  must  fully  present  for  decision 
every  error  and  exception  relied  upon  for  reversal  in  a  manner 
to  be  clearly  apparent  from  the  face  of  the  abstract.445  It  must 
contain  everything  on  which  error  is  assigned,  and  upon  which 
the  questions  involved  may  be  determined  without  resort  to  the 

"SBeavely  v.  Harris,  239  111.  526,  Hill,  243  111.  140,  151  (1909)  ;  City 
530,  531  (1909)  ;  Gibler  v.  Mattoon,  Electric  Ry.  Co.  v.  Jones,  161  111.  47, 
167  111.  18,  22    (1897);   Rehfuss  v.      48  (1896). 
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written  record.440  The  entire  record  should  be  abstracted,  and 
not  merely  such  portions  as  the  appellant  deems  are  neces- 
sary.447 The  abstract,  and  not  the  transcript  of  the  record, 
must  disclose  reversible  error.448 

5134  Pleadings,  declaration 

A  declaration  must  be  abstracted,  or  its  sufficiency  will  be 
presumed  to  meet  any  theory  of  the  evidence.449  It  is  not 
sufficient  to  merely  state  that  there  is  a  declaration  and  to  give 
the  page  of  the  record.450 

5135  Evidence 

By  rule  fourteen  of  the  Illinois  supreme  court  the  abstract 
must  contain  the  testimony  condensed  in  narrative  form  clearly 
and  concisely  presenting  its  substance  without  argument  of 
counsel  and  discussion  between  court  and  counsel,  except  that  a 
question  to  which  there  was  an  objection  may  be  printed  together 
with  the  objection  and  the  court's  reason,  if  any,  for  the 
ruling.451 

5136  Instructions 

All  of  the  instructions  that  have  been  given  on  behalf  of  both 
parties  must  be  set  forth  in  the  abstract  if  error  is  sought  to  be 
assigned  upon  any  one  or  more  of  them.452  Numbering  or  some 
other  designation  of  the  instructions  is  necessary  in  an  abstract 
for  the  purpose  of  facilitating  reference.453 

5137  Index 

An  abstract  must  contain  a  complete  alphabetical  index  of 
the  names  of  the  witnesses  and  exhibits  and  must  refer  to  direct, 

446  Gay  v.  Chicago,  228  111.  310,  419  (1909);  Godwin  v.  Springer, 
311  (1907)  ;  Laird  v.  Dickirson,  241  231  111.  40,  41  (1907)  ;  Schwitters  v. 
111.  380,  383  (1909).  Springer,  233  111.  432,  433  (1908). 

447  Heiple  v.  Washington,  219  111.  452  Eoodhouse  v.  Christian,  158  111. 
604,  606  (1906);  Scqtt  v.  Carroll,  137,  141  (1895);  Eeavely  v.  Harris, 
220  111.  198  (1906);  Lasher  v.  Col-  239  111.  531;  St.  Louis  &  Southeast- 
ton,  225  111.  234,  241   (1907).  em  Ey.  Co.  v.  Teters,  68  111.  144,  139 

448  Gage  v.  Chicago,  211  111.  109,  (1873). 

112  (1904).  453  Smith  v.  Claussen  Park  Drain- 

449  Spring  Valley  Coal  Co.  v.  Chi-  age  District,  229  111.  155,  167 
aventone,  214  HI.  316.  (1907);    Spring  Valley  Coal  Co.  v. 

450  Christy  v.  Elliott,  216  111.  31,  Chiaventone,  214  111.  316;  Eeisch  v. 
52  (1905).  People,  229  111.  574,  578  (1907). 

451  Mooney  v.  Chicago,  239  111.  414, 
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cross  and  redirect  examination.454  In  preparing  the  index,  the 
parts  of  the  record  and  the  papers  and  other  similar  matter 
should  be  separated  from  the  names  of  the  witnesses  and 
indexed  separately  and  alphabetically ;  the  documents  should  be 
referred  to  in  the  index  by  some  name  by  which  they  may  be 
readily  identified  and  the  names  of  the  witnesses  in  behalf  of 
each  party,  plaintiff  and  defendant,  should  be  grouped  together 
and  placed  in  alphabetical  order.  The  paging  should  be  to  the 
abstract  alone.455 

An  appeal  will  be  dismissed  for  failure  to  index  the  abstract 
of  the  record.456 

BRIEFS 

5138  Requisites;  evidence,  quoting 

Briefs  must  not  quote  the  evidence  even  when  the  abstract  is 
incomplete.457 

5139  Requisites,  instructions  and  propositions  of  law 

Alleged  error  upon  propositions  of  law  or  instructions  must 
be  specifically  pointed  out  in  the  brief  and  argument  or  it  will 
not  be  noticed.458 

5140  Requisites;  points,  discussion 

The  omission  of  counsel  to  argue  in  his  brief  an  error  or  a 
point  waives  it,450  although  the  point  is  covered  by  an  assign- 
ment of  error.460 

5141  Oral  argument,  Florida 

(Caption) 

Now  comes  the  plaintiff  in  error  in  the  above  entitled  cause 
and  requests  the  court  for  permission  to  argue  said  cause 
orally. 


Attorney  for  plaintiff  in  error. 

454  Wirtmayer  v.  Davis,  231  111.  42,  458  Duggan  v.  Ryan,  211  111.  133, 
60   (1907).  137  (1904). 

455  Scott  v.  Lumaghi,  234  111.  505,  459  Spring  Valley  Coal  Co.  v.  Bu- 
506  (1908).  zis,  213  111.  341,  346   (1905). 

456  Washburn  v.  Scott,  231  111.  393  460  Jacobsen   v.    Heywood   &   MoiM 
(1907).  rill    Rattan   Co.,    236    111.    570,    573 

457  Godwin  v.  Springer,  231  111.  40  (1908). 
(1907). 
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5142  Oral  argument,  Illinois 

Oral  argument  is  permissible  in  the  supreme  court  upon  com- 
pliance with  the  rule  for  filing  briefs  and  stating  at  the  bottom 
of  the  outside  or  first  page  of  the  cover  of  the  brief  that  the 
party  intends  to  argue  orally.461 

5143  Oral  argument,  Mississippi 

In  case  oral  argument  is  desired,  the  brief  must  contain  a 
request  therefor  at  the  conclusion  thereof  and  before  mailing 
certificate,  as  follows:  "Oral  argument  desired  in  the  above 
styled  cause."  If  no  oral  argument  is  desired,  it  is  customary 
to  state  in  the  assignment  of  errors  and  briefs  that  "Oral  argu- 
ment is  not  desired  in  this  cause." 

5144  Service  of  copy,  Florida 

(Caption) 

I, ,  attorney  for  the  defendant  in  error,  hereby 

acknowledge  receipt  of  a  copy  of  the  briefs  of  the  plaintiff 
in  error  this day  of  ,  19 . . . 


Attorney  for  defendant  in  error. 


5145  Service  of  copy,  Illinois 

(Caption) 

And  now  on  this   day  of   ,  19 .  . ,  comes 

,  one  of  the  attorneys  for  the  appellants  in  the 

above  entitled  cause,  and  makes  oath  and  says  that  on  the 

day  of ,  19 .  . ,  he  served  a  copy  of  the  briefs 

of  the  appellants  and  abstract  of  record  in  the  above  entitled 

matter  on   ,  one  of  the  attorneys  for  the  above 

named  appellees,  in  the  above  entitled  case,  by  sending  to  him, 

the  said ,  the  said  copy  of  briefs  of  appellants, 

and  said  abstract  of  record  through  the  United  States  mails; 
that  said  briefs  and  abstract  were  on  the  said  date  placed  in 

an  envelope  addressed  to  said   at   , 

Illinois,  said  envelope  so  containing  said  briefs  and  abstract 
so  addressed  bearing  sufficient  postage  for  its  transmission 
through  the  mails,  and  on  said  date  being  deposited  in  the 
United  States  post-office  in  the  city  of  ,  Illinois. 

Affiant  further  states  that  the  said  resides  in 

the  city  of in  the  state  of  Illinois,  and  that  the  said 

is  one  of  the  attorneys  of  record  for  the  said 

46i  Supreme  Court  Rule  28. 
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appellees  in  the  said  matter  and  maintains  an  office  in  said 

city  of  

Affiant  further  states  that  there  is  regular  and  daily  com- 
munication by  mail  between  the  said  cities  of   

and 


Subscribed,  etc. 

5146  Service  of  copy,  Mississippi 

(Caption) 

I,    ,  attorney  for  appellee  in  the  above  styled 

cause,  hereby  certify  that  I  have  this  day  mailed , 

attorney  for  appellant,   ,  Mississippi,  a  true  copy  of 

the  above  brief,  by  depositing  the  same  at  the  post-office  in 

,  Mississippi,  postage  prepaid,  this day  of 

,  19... 


5147  Substitution  of  corrected  briefs,  motion  (111.) 

(Caption) 

And  now  comes   ,  appellant  in  the  above 

entitled  cause,  by ,  its  attorneys,  and  moves  the 

court  for  leave  to  withdraw  the  twelve  copies  of  appellant's 

printed  brief  and  argument  herein,  filed  herein  on  the 

day  of  ,  19 . . ,  and  for  leave  to  substitute  therefor 

and  to  file  herein  as  of  said  date  of  ,  19. .,  twelve 

copies  of  appellant's  corrected  printed  brief  and  argument 
herein;  and  appellant  presents  herewith  receipt  of  the  oppo- 
site counsel  herein  for  one  copy  of  appellant's  corrected  brief 
and  argument,  and  the  said  twelve  copies  of  appellant's  cor- 
rected brief  and  argument;   and  in  support  of  said  motion, 

the  appellant  files  herewith  the  affidavit  of   hereto 

attached. 


Attorney  for  appellant. 

(Caption) 

,  first  being  duly  sworn,  upon  his  oath  deposes 

and  says  that  he  is  one  of  the  attorneys  of  the  appellant  in 
the  above  entitled  cause ;  that  as  such  attorney  he  has  had 
charge  of  the  printing  of  appellant's  brief  and  argument 
herein ;  that  errors  were  made  in  printing  said  brief  and  argu- 
ment in  this:  (Specify  the  errors  made)  ;  that  said  errors  were 
made  by  the  printer  in  printing  said  brief  and  argument; 
that  said  errors  did  not  come  to  the  attention  of  appellant, 
or  any  of  its  agents  or  attorneys  until  after  the  twelve  copies 
of  said  brief  and  argument  had  been  filed  in  this  court;  that 
as  soon  as  appellant  learned  of  said  errors  he  had  the  pages 


3020  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

containing  them  corrected;  that  the  twelve  copies  of  appel- 
lant's brief  and  argument  herewith  presented  contain  those 
corrections  and  changes,  and  none  others;  and  that  they  are 
in  all  other  respects  the  same  as  the  original  twelve  copies 
filed  in  this  court. 

Subscribed,  etc. 

DISMISSAL 

5148  Appeal  bond  insufficient 

An  appeal  should  not  be  dismissed  for  want  of  a  sufficient 
bond,  unless  the  appellant  has  been  ruled  to  file  a  new  bond  and 
he  refuses  to  do  so.462 

A  joint  appeal  should  be  dismissed  on  motion  made  at  the 
first  opportunity,  when  the  appeal  bond  is  not  signed  by  all  of 
the  appellants;  as  no  new  bond  can  be  filed  in  the  reviewing 
court  to  correct  the  defect.403 

5149  Appeal  improper 

A  single  appeal  taken  from  separate  judgments  will  be  dis- 
missed, unless  the  objection  is  waived  by  the  appellee.464 

5150  Appeal  improvident 

A  motion  to  dismiss  an  appeal  which  was  improvidently 
granted  will  be  entertained  before  the  appellant  has  filed  the 
record,  upon  the  appellee's  filing  of  the  transcript  of  the 
record  and  the  giving  of  notice  to  the  appellant.465 

5151  Assignment  of  errors 

An  appeal  will  be  dismissed  if  there  is  no  proper  assign- 
ment of  errors.466 

5152  Jurisdiction 

An  appellate  tribunal  should,  on  its  own  motion,  dismiss  an 
appeal  of  which  it  has  no  jurisdiction.467 

462Schofield   v.    Thomas,    231   111.  465  Reynolds  v.  Perry,  11  111.  534 

114,  119  (1907).  (1850). 

463  First  Congregational  Church  v.  466  Williston  v.  Fisher,  28  111.  43 
Page,  255  111.  267,  268  (1912),  over-  (1862). 

ruling  Hammond  v.  People,  164  111.  467  Chicago  Portrait  Co.  v.  Chicago 

455   (1897).  Crayon     Co.,     217     111.     200,      202 

464  Kennedy   v.    Court    of    Honor,  (1905). 
234  111.  43,  46  (1908). 
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5153  Plaintiff  in  error 

A  plaintiff  in  error  may  dismiss  his  writ  of  error.468 

5154  Statute  of  limitations 

The  bar  of  the  statute  of  limitations  may  be  presented  by 
motion  to  dismiss,  where  the  bar  appears  on  the  face  of  the 
record.469 

5155  Transcript,  filing 

An  appeal  must  be  dismissed  where  the  transcript  is  not  filed 
within  the  time  required  by  statute.470 

MOTIONS 

5156  District  of  Columbia 

(Caption) 

Comes  now  the  appellee  and  moves  the  court  to  docket  and 
dismiss  the  above  entitled  appeal  for  failure  of  the  appellants 
to  file  the  transcript  of  record  in  this  court  within  the  time 
prescribed  by  the  rules  of  this  court  as  shown  by  the  accom- 
panying and  annexed  certificate. 


Attorney  for  appellee. 
Attorney  for  appellant. 

Take  notice  that  the  above  motion  wTill  be  submitted  to  the 

court  of  appeals  on   at   ....    o'clock  or  as  soon 

thereafter  as  counsel  can  be  heard. 


Attorney  for  appellee. 
Service  of  copy  received,  etc.471 

5157  Florida 

(Caption) 

472  To  the  honorable   (clerk  or  court,  as  the  case  may  be 
when  the  application  is  made  in  term  or  in  vacation). 

You  will  please   enter  an   order   dismissing  this   cause   as 

468  Granat  v.  Kruse,  213  111.  328,  472  When  the  dismissal  of  the  case 
331  (1904).  in  the  supreme  court  is  sought  by  the 

469  International  Bank  v.  Jenkins,  defendant  in  error  he  must  make  a 
104  111.  143,  155  (1882).  motion  therefor;  when  the  dismissal 

470  Gibson   v.    Vail,    248    111.   432,  is  by  the  plaintiff  in  error,  he  merely 
434  (1911).  files  a  praecipe,  the  same  being  an 

471  Add  certificate   of  final  judg-  ex  parte  proceeding, 
ment. 
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above,  the  same  having  been  amicably  adjusted  by  the  parties 
to  the  litigation. 


Attorney  for  plaintiff  in  error. 


5158  Illinois 

(Caption) 

To  the  honorable  judges  of  the  supreme  court. 

Comes  now   ,  appellee,  by   ,  his 

attorneys,  and  moves  that  this  court  enter  an  order  affirming 

the  judgment  of  the  circuit  court  of county  in  this 

cause. 

The  said  appellee  herewith  submits  a  short  record  and  the 

certificate  of  the  clerk  of  the  circuit  court  of county, 

under  his  hand  and  official  seal,  to  the  effect  that  the  judg- 
ment of  said  court  was  regularly  entered  in  said  cause,  in 
favor  of  said  appellee,  which  certificate  includes  a  true  and 
correct  copy  of  said  judgment ;  that  an  appeal  was  allowed 
by  said  court  to   this  honorable   court  upon   said   appellant 

filing  an  appeal  bond  in  the  sum  of dollars  within 

days  from  the day  of ,  19 .  .  ;  that 

afterwards,  on  the   day  of   ,  19..,  an  order 

was  entered  by  said  court  in  said  cause,  extending  the  time 

to  file  appeal  bond  to    ,  19..;  that  upon  said  last 

mentioned  date  the  time  to  file  appeal  bond  was  extended  to 

the   day  of   ,  19 .  .  ;  and  that  on  the    

day   of    ,   19..,    said   appellant    filed   his 

appeal  bond,  which  was  duly  approved. 

Said  appellee  further  shows  that  no  record  of  said  proceed- 
ing has  ever  been  filed  in  this  cause  by  said  , 

appellant,  though  the  time  has  long  since  expired  for  the  filing 
of  the  same ;  and  that  said  prayer  for  appeal  and  the  exten- 
sions of  the  time  in  said  circuit  court  were  procured  and  an 
appeal  bond  filed  in  this  cause  merely  for  the  purpose  of 
delay. 

And  the  said  ,  appellee,  therefore  prays  that 

the  judgment  of  the  circuit  court  be  affirmed  and  that  he  be 
awarded  reasonable  attorney's  fees  and  damages  caused  by 
said  appellant. 

All  of  which  is  most  respectfully  submitted. 


Attorney  for  appellee. 
b 


(Caption) 

And  now  comes  said ,  appellee,  by , 

his  attorney,  and  moves  this  honorable  court  to  dismiss  the 

appeal  taken  by  said   district  of  to  this 

court  from  the  judgment  of  said   court,  upon  the 
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short  record473   of  said  cause  herein  filed  by  said  appellee, 
and  that  the  writ  of  procedendo  may  immediately  issue. 


Attorney  for ,  appellee. 

5159  Maryland 

(Caption) 

Now  comes  here ,  named  as  defendant  herein, 

by  her  attorneys    ,  and  moves  this  honorable 

court  to  dismiss  the  appeal  herein  for  the  following  reasons, 
viz. :  1,  No  exception  was  reserved  to  the  ruling  of  the  court 
below  in  sustaining  motion  to  quash  summons.  2,  The  evi- 
dence introduced  at  the  hearing  below  on  which  the  order 
appealed  from  is  based  is  not  presented  to  this  court  in  any 
authenticated  form.  3,  The  transcript  contains  no  bill  of 
exceptions  showing  the  questions  of  law  decided  by  the  lower 
court  which  are  sought  to  be  reviewed  in  this  court.  4,  The 
transcript  does  not  present  to  this  court  all  of  the  facts  which 
were  presented  to  the  court  below. 

The  appellee  files  herewith  an  affidavit  of   in 

support  of  this  motion. 


Attorney  for  appellee. 
5160  Mississippi 

(Caption)  • 

Comes  ,  by  his  attorney  or  record,  and  moves 

the  court  to  dismiss  the  appeal  herein  at  the  cost  of  the 
appellant,  and  in  support  of  this  motion  assigns  the  following 
grounds : 

1.  Because  (Set  forth  grounds,  and  add  certificate  of  mail- 
ing the  motion). 


5161  Short  record 

(Venue) 

I,   ,  clerk  of  the  circuit  court  of   

county,  and  keeper  of  the  records  and  files  thereof,  in  the 

state  aforesaid,  do  hereby  certify  that  on  the   day  of 

,  19..,  a  certain  judgment  was  entered  by  the 

honorable ,  one  of  the  judges  of  the  circuit  court 

of    county,  Illinois,  at  a  term  thereof,  begun  and 

held  at in  the  court  house  in  said  county  and  state, 

on  the day  of ,  19.  .,  in  a  cause  then  pending 

in  said  court  in  which  was  plaintiff  and  

473  A  short  record  consists  of  the      the  appeal  bond,  with  a  placita  and 
final  judgment,  decree  or  order  and       clerk 's  certificate  as  in  other  records. 
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defendant,  a  true,  perfect  and  complete  copy  of  which  judg- 
ment is  in  words  and  figures  as  follows:   (Insert  judgment). 

That  afterwards,  on  the  day  the  said  judgment  was  entered 

in  said  cause,  the  defendant   prayed  an  appeal 

to  the  supreme  court  of  Illinois,  which  appeal  was  allowed 

by  the  honorable  judge    upon  the  filing  of  an 

appeal  bond  in  said  cause  in  the  sum  of   dollars, 

to  be  approved  by  any  judge  of  said  court  within days 

from   the  ,  19 .  .  ;  that  afterwards,  on  the 

day  of ,  19.  .,  an  order  was  duly  entered  in 

said  cause  extending  the  time  to  file  the  appeal  bond  in  said 

cause  to   ,  19 . .  ;  that  afterwards,  to  wit,  on  the 

day  of   ,  19..,  in  said  cause,  the  honorable 

,  one  of  the  judges  in  said  court,  entered  an 

order  extending  the  time  to  file  the  appeal  bond  to  and  includ- 
ing the    day  of   ,   19 . .  ;   that  afterwards  in 

said  cause  on,  to  wit,  the day  of  ,  19. .,  the 

said   filed  an  appeal  bond  in  said  cause  in  the 

sum  of dollars,  which  appeal  bond  was  duly  approved 

by  the  honorable  ,  one  of  the  judges  of  said  cir- 
cuit court  of county,  on,  to  wit, ,  19 .  . . 

In  witness  whereof,  etc.   (clerk). 

(Seal) 

5162  Suggestions  in  opposition 

(Caption) 

Now  comes  the  appellant  by and , 

her  attorneys,  and  files  the  following  as  her  suggestions  in 
opposition  to  the  motion  on  part  of  appellee  to  dismiss  the 
appeal  in  the  above  entitled  cause:  (Answer  specifically,  in 
numerical  order,  each  ground  for  dismissal). 

We  therefore  respectfully  ask  that  the  motion  of  appellee 
to  dismiss  this  appeal  be  overruled  and  that  said  cause  be 
taken  by  the  court  in  due  course  for  adjudication. 


Attorney  for  appellant. 


5163  Suggestions  not  to  set  aside  order  awarding  procedendo 

(Caption) 

And  now  comes  said ,  appellee,  by , 

his  attorney,  and  suggests  to  this  honorable  court  the  follow- 
ing reasons  why  the  motion  of  said  appellant  in  so  far  as  it 
asks  that  the  order  heretofore  granted  awarding  an  immediate 
procedendo  be  set  aside,  should  not  be  granted: 
_  1.  An  immediate  procedendo  does  not  adjudicate  the  ques- 
tion as  to  who  is  entitled  to  receive  the  money  involved  in 
this  litigation,  and  hence  appellant  can  suffer  no  injury  by 
the  immediate  awarding  of  the  same,  and  if  it  claims  to  have 


APPEAL   AND   ERROR  3025 

any  rights  in  said  sum  said court  has  full  power  to 

protect  the  same. 

2.  The  vice-president  of  said  and  the  treas- 
urer of  said  appellant,  as  will  appear  from  the  affidavit  here- 
towith  filed,  are  one  and  the  same  person,  and  hence  to  delay 
the  awarding  of  said  procedendo  will  enable  said  appellant 
through  its  said  treasurer  to  continue  practically  in  the  con- 
trol of  said  sum  of  dollars,  and  at  the  same  time 

possess  the  property. 

3.  Said  appellant  has  no  standing  in  this  court  to  make 
such  a  motion. 

4.  Section  8  of  An  Act  to  create  sanitary  districts  passed 
by  the  legislature  of  this  state  in  1889  is  as  follows:  (Insert 
section). 

If  the  contention  of  said  appellant  as  shown  by  the  affidavit 

herewith  filed,  that  said court  has  no  power  to  order 

said  bank  to  pay  out  said  sum  until  this  appeal  is  finally 
determined,  then  until  said  procedendo  is  awarded  this  appel- 
lant has  no  power  to  apply  for  such  an  order  and  hence  suf- 
fers great  hardship  in  any  delay  in  the  awarding  of  said 
procedendo. 

5.  As  to  the  court  awarding  statutory  damages,  the  atten- 
tion of  this  honorable  court  is  called  to  the  fact  that  no  such 
damages  have  been  asked  by  appellee. 

Respectfully  submitted, 


5164  Mandate  instanter,  motion 

(Caption) 

Now  comes   ,  appellee,  and  moves  the  court 

that  the  clerk  be  directed  to  issue  certificate  of  dismissal  of 
said  appeal  instanter  and  in  support  of  said  motion  submits 
the  following: 

That  the  property  involved  in  said  cause  is  flat 

buildings  in  the  city  of ,  from  which  appellant  has 

been  and  is  now  receiving  the  rent,  contrary  to  the  decree  of 
the  court. 

That  no  further  action  can  be  taken  in  the  court  below  in 
turning  over  the  possession  of  the  property  involved  to  appel- 
lee, and  in  making  deeds  thereof,  as  directed  by  the  said 
decree,  until  the  order  dismissing  said  appeal  is  properly  pre- 
sented to  the  court  below. 

That  it  will  result  in  great  damage  to  appellee  if  he  is 
required  to  wait  until  the  final  adjournment  of  this  term  of 
court  before  he  can  procure  the  certificate  of  dismissal  of  said 
appeal. 

That  he  will  be  out  of  the  possession  of  said  property,  which 

is  of  large  value,  to  wit,  from   to   dollars,  and 

that  he  is  entitled  to  the  immediate  possession  thereof  under 
said  decree. 
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All  of  which  facts  appear  fully  in  the  certified  copy  of  the 
decree  heretofore  filed  in  this  cause. 

Respectfully  submitted, 


By ,  his  attorney. 

APPEARANCE 


5165  District  of  Columbia 

(Caption) 
The    clerk   will   enter  my   appearance    as   counsel   for   the 


5166  Illinois 


(Caption) 

And  now   comes  the  said    ,  the   defendant  in 

error  in  the  above  entitled  cause,  by and , 

her  attorneys,   and  hereby   enters  her  appearance  herein  as 
such  defendant  in  error. 


her  attorneys. 
b 


(Caption) 

We,  the  undersigned,   ,  do  hereby  waive  service 

and  return  of  process  and  enter  our  appearance  as  defendants 
in  error  in  the  above  styled  cause  in  the  supreme  court. 

Dated,  etc. 

5167  Mississippi 

(Caption) 

To   ,  circuit  court  clerk. 

I  hereby  waive  service  of  summons  in  this  appeal,  and 
enter  my  appearance  in  the  supreme  court,  and  ask  that  you 
send  the  record  at  once. 

Dated,  etc; 

6 
(Caption) 

I,   ,  attorney  of  record  for  appellee,  hereby 

waive  the  issuance  of  summons  and  the  service  thereof  and 
enter  an  appearance  in  said  cause  in  the  supreme  court. 

Dated,  etc. 


Appellee. 
Attorney  of  record. 


APPEAL   AND   ERROR  3027 

MOTIONS 

5168  Additional  authorities,  motion 

(Caption) 

Now  comes   ,  minor,  defendant  in  error,  by 

,  her  attorneys,  and  asks  leave  to  file  instanter 

additional   authorities  in   behalf   of   the   defendant   in   error 
herein.474 


Attorney  for  defendant  in  error. 

5169  Amicus  curiae,  motion 

(Caption) 

And  now  comes  ,  an  officer  of  this  court,  and 

asks  leave  to  be  heard  in  said  cause  as  amicus  curiae  and  to 
move  the  court  that  the  writ  of  error  heretofore  issued  in  said 

cause  be  dismissed  as  to  the  defendant  in  error,  , 

for  the  reason  that  it  does  not  appear  on  the  record  in  said 
cause  that  the  trial  court  acquired  jurisdiction  of  the  said 

;  that  it  does  not  appear  that  the  said  company 

was  served  with  process  or  by  publication  of  notice  of  sum- 
mons, or  in  anywise  notified  of  the  pendency  of  said  suit,  or 
that  it  appeared  in  said  cause,  and  that  the  said  cause  has  not 

been  tried  or  determined  as  to  the  said    ,   and 

therefore   this   court   is  without   jurisdiction   to   review   said 

cause  as  to  the  said  

Respectfully  submitted, 


as  amicus  curiae.475 


(Caption) 

Now  comes ,  one  of  the  attorneys  of  this  court, 

and  moves  the  court  for  leave  to  file  a  brief  and  argument 
herein  as  amicus  curiae. 


Suggestions 

The  grounds  of  this  motion  are  set  forth  on  pages   

of  the  printed  brief  and  argument  proposed  to  be  filed,  a  copy 
of  which  is  herewith  submitted. 

476 

474  Attach    additional    authorities  476  Add  notice  and  proof  of  serv- 
and  proof  of  service.                                   ice. 

475  Add  reasons  or  suggestions  in 
support  of  motion. 
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5170  Consolidation,  notice 

(Caption)  n        ,  .     .... 

(  attorney  for  plaintiff  in  error : 

'  You  are  hereby  notified  that  we  shall  make  a  motion  before 

the  honorable,  the  supreme  court  of  the  state  of on 

19 . . ,  at  the  opening  hour  of  said  court,  asking 
that  the  following  cases,  to  wit :  The  People,  Warrant  No.  ... 

instalment,  and  The  People,  Warrant  No instalment,  be 

consolidated  with  the  above  entitled  cause. 
Dated,  etc. 

5171  Consolidation,  motion 

(Caption)  ,  . 

Now   comes   the   defendant  in   error  by  his   attorney   and 
moves  the  court  to  consolidate  the  following  cases,  to  wit: 

(The  People,  warrant  No instalment,  and  The  People, 

warrant  No instalment),  with  the  above  entitled  cause. 

& 

(Caption) 

Now  come  the  petitioners ,  by  their  attorneys, 

and  move  that  the  petitions  to  the  supreme  court  for  writ  of 

certiorari  against  ,  respondents,  may  be  tried  and 

heard  together,  and  consolidated  for  hearing  in  the  supreme 
court,  upon  the  one  set  of  abstracts,  petitions  and  briefs  in 

case  of and  proceed  under  the  title  in  the  petition 

of  said   ,  and  that  the  transcript  of  record  filed 

in  this  cause  in  the  case  of  said  stand  and  be 

taken  and  considered  as  the  record  in  said  consolidated  cases, 
as  fully  to  all  intents  and  purposes,  as  though  same  was  filed 
in  each  of  said  causes,  in  a  similar  manner  as  said  claims  of 
said  petitioners  were  heard  in  said  appellate  court  of  Illinois, 

district,   and  that  in  case  said  writ  of   certiorari 

should  be  granted,  the  same  rule  shall  apply.  And  said  peti- 
tioners file  the  stipulation  of  the  attorneys  for  said  respond- 
ents consenting  to  same,  and  state  to  this  court  that  the  rec- 
ord shows  that  said  claims  are  alike,  and  such  action  was  taken 

in  the court  of county,  and  the 

court  of county,  as  well  as  in  said  appellate  court. 


Attorneys  for  petitioners. 
Stipulation 


(Caption) 

It  is  hereby  stipulated  and  agreed  that  the  petitions  to  the 
supreme  court  for  a  writ  of  certiorari  of  .,  peti- 
tioners, against   ,  respondents,  may  be  tried  and 

heard  together  and  consolidated  for  hearing  in  the  supreme 
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court  of  Illinois,  upon  one  set  of  abstracts,  petitions  and  briefs, 
in  a  similar  manner  as  said  above  entitled  claims  were  heard 

in  said  appellate  court  of  Illinois,    district,  and  in 

case  said  writ  of  certiorari  should  be  granted,  the  same  agree- 
ment shall  apply;  and  that  said  trial  and  hearing  for  said 
claimants  as  to  all  their  claims,  as  same  stood  in  said  appellate 
court,  may  be  heard  as  if  it  were  the  trial  und  hearing  of  the 

claim  of  said    so  far  as  transcripts  of  records, 

petitions,  abstracts,  briefs  and  other  documents  are  concerned. 
Dated,  etc. 

(Signatures) 

5172  Consolidation,  suggestions  in  support 

(Caption) 

And  now  comes  the  aforesaid  relator   by 

,  his  attorneys,  and  moves  the  court  to  set  the 

above  entitled  cause  for  hearing  upon  briefs  filed  by  relator 
herein  and  to  be  filed  by  the  respondent  herein  and  upon  oral 
argument,  upon  the  people's  docket  of  this  term  of  this  honor- 
able court;  and  said  relator  further  moves  the  court  to  con- 
solidate this  cause  for  hearing  with  number v 

now  set  for  oral  argument  for  ,  19 .  . ,  and  in  sup- 
port of  said  motion  said  relator  suggests  and  shows  to  the 
court  here  the  following: 

1,  Said  causes  involve  matters  of  public  importance,  to  wit, 
the  constitutionality  of  the  primary  act  of  1908  under  which 
primaries  are  soon  to  be  held,  to  wit,  

2,  Said  causes  involve  the  same  questions  upon  the  con- 
stitutionality of  said  law. 

b 

(Caption) 

May  it  please  the  court: 

The  following  cases,  to  wit:     (The  People,  "Warrant  No 

instalment,  and  The  People,  Warrant  No instalment), 

involve  a  consideration  of  the  same  points  as  are  contained 
in  the  above  entitled  cause ;  and  it  is  therefore  respectfully 
submitted  that  the  caSes  should  be  consolidated. 

5173  Quashing  writ,  motion  (Fla.) 

(Caption) 

And  now  comes  the  defendant  in  error  and  moves  to  quash 
the  writ  of  error  in  the  foregoing  cause  and  to  dismiss  the 
same  because:  1,  (State  the  various  grounds  in  numerical 
order). 


Attorney  for  defendant  in  error. 
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(Venue) 

Before  me  personally  came   ,  who,  being  duly 

sworn  pursuant  to  law,  says  that  he  is  the  attorney  of  record, 

and  the  only  attorney  for ,  plaintiff  in  the  court 

below,  in  the  case  of against   lately 

pending  in  the  circuit  court  of ,  Florida,  and  now 

before  the  supreme  court  on  writ  of  error;  that  no  general 
assignments  of  error  and  no  instructions  to  the  clerk  for 
making  up  the  record  for  the  supreme  court  in  said  cause,  as 
provided  by  the  rules  of  practice,  were  ever  served  on  affiant. 

Subscribed,  etc. 

(Venue) 

Before   me   personally   came    ,   attorney   for 

defendant  in  error  in  the  foregoing  cause,  who,  being  duly 

sworn  pursuant  to  law,  says  that  on  the day  of 

he  served  on ,  one  of  the  attorneys  for  the  plain- 
tiff in  error,  a  true  copy  of  the  foregoing  motion  to  dismiss, 
etc.,  and  also  a  copy  of  the  affidavit  thereto  attached. 


Subscribed,  etc. 

5174  Severance,  motion 

(Caption) 

Now   come    ,   regents   of  the  university   of 

,  by    ,  their  solicitors,   and  move  that 

an  order  or  judgment  of  severance  be  entered  in  the  above 
entitled  cause,  severing  them  as  parties  from  the  plaintiff  in 

error,    ;  and  in  support  of  said  motion  present 

herewith  the  reasons  in  writing  therefor  attached  hereto. 
Respectfully  submitted, 


5175  Severance,  suggestions  in  support 

(Caption) 

Now  come  the  defendants  in  error,    ,  regents 

of  the  university  of  ,  by  ,  their  solicit- 
ors, and  respectfully  show  to  the  court  the  following  reasons 
in  support  of  their  motion  for  severance  hereto  attached, 
to  wit: 

The  said  suit  is  a  bill  in  chancery  filed  in  the  

court  of   county,  Illinois,  by   against. 

these  defendants  in  error,  ,  regents  of  the  uni- 
versity of ,  and  the  plaintiffs  in  error, , 

as  defendants.     The  interests  of  the  said  defendants  in  error 

who  were  defendants  to  the  bill  in  the  court,  and 

the  said  plaintiff  in  error,  who  was  also  a  defendant  to  said 
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bill  in  the court,  are  adverse,  in  that  these  defend- 
ants in  error  contend  that  under  the  will  in  question  the  title 

to  the  real  estate  in  question  was  vested  in  the  said 

as  executors  and  trustees,  and  was  by  them  conveyed  to  the 

defendant,   regents   of  the  university   of    ,   whereas 

said  plaintiff  in  error,   ,  claims  that  the  title  to 

said  premises  is  vested  in  her. 

These  defendants  in  error  further  respectfully  show  that 
all  of  said  facts  appear  from  the  record  in  this  case. 
Respectfully  submitted, 


SUBSTITUTION 

5176  Death,  appellant 

(Caption) 

And  now  comes    ,   formerly  the   attorney   for 

said  appellant,  and  amici  curiae  and  suggests  to  and  gives  the 
court    to    understand   that    after   the   decision    of   the    above 

entitled  cause  by  this  court,  viz.,  on  the day  of , 

19. .,  the  said  appellant   departed  this  life. 

Amici  curiae. 

5177  Death,  attorney 

(Caption) 

Now  comes  the  (plaintiff)  in  error  and  suggests  to  the  court 
the  death  of  ,  the  attorney  of  record  of  (plain- 
tiff) in  error  in  this  cause,  and  moves  to  substitute  in  place 
of  said as  his  attorney, and 


in  error. 

his  attorneys. 

5178  Death,  co-plaintiff  (Mich.) 

(Caption) 

And  now  comes  the  plaintiff by , 

his  attorney,  and  suggests  the  death  of ,  his 

co-plaintiff  of   ,  and  the  same  is  hereby  entered  of 

record;  and  it  appearing  that  the  cause  of  actions  survives, 

it  is  ordered  that  said  cause  proceed  at  the  suit  of , 

survivor. 

5179  Minority,  motion  for  guardian  ad  litem 

(Caption) 

Comes  now    ,   plaintiff  in  error,  in  the   above 

entitled  cause,   by  her  solicitors,    ,   and  respect- 
fully states  unto  the  court  that   ,  defendants  in 
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error,  in  the  above  entitled  cause  are  infants  under  the  age 

0f years,  and  are  residents  and  citizens  of  the  German 

Empire ;  that  the  interests  of  said  nonresident  infant  defend- 
ants in  error  in  this  cause  are  adverse  to   the  interests   of 
the  plaintiff  in  error ;  that  the  court  to  which 

the  writ  of  error  is  directed  in  this  cause  appointed 

0f  county,  Illinois,  guardian  ad  litem  to  represent 

the  interests  of  said  infant  defendants  in  error.  Therefore, 
the  plaintiff  in  error  herein  respectfully  suggests   that   this 

honorable  court  appoint  said or  some  suitable 

person  to  represent  the  interests  of  said  nonresident  infant 
defendants  in  error  in  this  cause  as  their  guardian  ad  litem 
in  this  cause. 

By ,  his  attorney. 

.     DEFENSES 

5180  Confession  of  errors,  stipulation 

(Caption) 

It  is  agreed  and  stipulated  by  and  between    

of  one  part,  and of  the  other  part,  they  being  the 

sole  parties  interested  in  this  litigation,  as  follows: 

That  the  above  entitled  cause  may  be  docketed  at  the  ex- 
pense of  the  said   solely,  and  the  issuing  and 

service  of  process  is  waived  by  the  said   ,  and 

the  errors  assigned  are  confessed ;  and  that  the  judgment  ren- 
dered sustaining  the  objections  to  the  application  of  the  col- 
lector of  taxes  in  this  cause,  may  be  reversed  and  set  aside, 
and  the  said  case  remanded;  but  it  is  further  stipulated  that 

no  costs  shall  be  charged  to  or  paid  by  the  said ., 

and  that  all  the  costs  of  this  case  shall  be  paid  by  the  said 


(Signatures  of  parties  and  attorneys) 
(Venue) 

,  being  first  duly  sworn,  on  his  oath  says,  that 

he  personally   knows  the   above   signatures   of    

are  genuine,  and  were  signed  to  the  foregoing  document  by 
the  said  several  persons  respectively. 


Subscribed,  etc. 

RELEASE   OF   ERRORS 

5181  Pleading 

A  release  of  errors  must  be  pleaded,477  and  is  binding  upon  a 

477  Kern  v.  Zink,  55  111.  449,  450  Kiest,    135    111.    458,    463     (1891); 

(1870)  ;  School  Trustees  v.  Hihler,  85  Metropolitan  West  Side  Elevated  R. 

111.  409   (1877);  Moore  v.  Williams,  Co.    v.    Siegel,     161    111.    638,    643 

132  111.  591,  594   (1890);  Crosby  v.  (1896). 
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party  whether  the  errors  are  released  by  him  personally,  or  by 
his  attorney  who  is  acting  within  the  scope  of  his  authority.478 

5182  Plea  requisites 

A  plea  of  release  of  errors  should  state  the  facts  that  are 
relied  on  as  a  release  of  errors.470 


5183  Plea 

(Caption) 

And  the  above  named  defendants  in  error,   ,  by 

,  their  attorney,  came  and  say  that  there 

was  no  cause  in  the  circuit  court  of county,  Illinois, 

between  the  above  named  parties  entitled  as  above  stated,  but 
they  further  allege  and  say  that  there  was  a  cause  in  said 
circuit  court  between  and  among  said  parties  entitled  as  fol- 
lows, to  wit:   (Give  title). 

And  these  defendants  further  allege  that  it  is  from  said 
cause,  as  last  herein  above  entitled,  that  this  writ  of  error  is 
attempted  to  be  prosecuted  in  this  cause. 

And  these  defendants  further  allege  that  in  said  cause  as 

last  above  entitled,  the  said  circuit  court  on  the day  of 

,  19..,  (State  special  matter  constituting  the  re- 
lease of  error,  such  as  an  adjudication  in  former  proceedings). 

And  these  defendants  further  aver  that  the  said  decrees, 
so  rendered  by  the  said  circuit  court  as  aforesaid,  have  not 
been  reversed,  modified  or  set  aside,  but  remain  in  full  force 
and  effect,  and  that  the  said retain  the  said  sev- 
eral sums  of  money  so  received  by  them  as  aforesaid ;  and  that 

the  said   has  no  interest  in  this  cause  whatever 

except  as  administrator  as  aforesaid.     And  these  defendants 

further  allege  that  the  said are  the  only  persons 

who  have  assigned  errors  in  this  cause. 

And  these  defendants  in  error  further  say  that  the  said 

ought  not  to   maintain  their  said  writ  of  error 

against  these  defendants  because  they  say  that  by  volunta- 
rily receiving  and  receipting  for  said  several  sums  of  money 
at  the  times  and  dates  hereinbefore  specifically  alleged  and 
set  forth,  they,  the  said have  released  to  these  de- 
fendants in  error,  any  and  all  errors  in  the  record  and  pro- 
ceedings aforesaid,  and  have  estopped  themselves  from  prose- 
cuting this  writ  of  error;  and  this  these  defendants  in  error 
are  ready  to  verify. 

Wherefore,  they  pray  judgment  if  the  said  plaintiffs  in  error 

478  Hall  v.  Hamilton,  74  111.  437,  479  Corwin  v.  Shoup,  76  111.  246, 

438   (1874).  250  (1875). 
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ought  to  maintain  their  said  writ  of  error  against  these  de- 
fendants. 


Attorney  for  defendants  in  error. 

5184  Replication 

(Caption) 

Replication  of  plaintiffs  in  error  to  release  of  errors  by  de- 
fendants in  error. 

Now  come  the  plaintiffs  in  error,  by  ,  their 

attorney,  and  as  to  the  plea  of  release  of  errors  heretofore 
filed  herein  by  the  defendants  in  error,  by  them  herein  pleaded, 
say  that  they,  the  said  plaintiffs  in  error,  by  reason  of  any- 
thing in  that  plea  alleged,  ought  not  to  be  barred  from  having 
their  aforesaid  action,  because  they  say:  these  plaintiffs  in 
error  admit  that   (State  special  matter  of  admission). 

Further  replying  to  said  plea  these  plaintiffs  in  error  deny 
that  (State  special  matter  in  denial),. 

All  of  which  matters  and  things  these  plaintiffs  in  error 
pray  may  be  inquired  of  by  the  country. 


Attorney  for  plaintiff  in  error. 


5185  Similiter 


(Caption) 

And  the   defendants  in   error,    as   to   the   said 

replication  of  the  plaintiffs  in  error  to  the  plea  of  release  of 
these  defendants  in  error,  and  which  the  plaintiffs  in  error 
have  prayed,  may  be  inquired  of  by  the  country,  doth  the 
like. 


Attorneys  for  defendants  in  error. 

5186  Motion  to  certify  question  of  fact 

(Caption) 

Now  come   named  as  defendants  in  error  in 

the  above  entitled  cause  and  move  the  court  to  certify  the 
questions  of  fact  raised  under  the  plea  of  release  of  errors 
filed  herein  by  the  above  named  defendants,  and  the  replica- 
tion thereto  filed  by  the  plaintiffs  in  error  to  the  proper 
tribunal  for  a  trial  of  said  issues  of  fact  and  determination 
thereof,  and  the  same  to  be  certified  back  to  this  court,  and 
for  causes  of  this  motion  say : 

That  the  above  named  defendants  in  error  on,  to  wit, 

,  19 . . ,  filed  in  this  cause  a  plea  of  release  of  errors 

and  the  plaintiffs  in  error,  on,  to  wit,   ,  19 .  . , 

filed  thereto  their  replication  taking  issue  on  the  facts  set 
out  in  said  plea,  and  denying  that  they  received  their  dis- 
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tributive   shares   under  the    decree   of   the   circuit   court   in 
controversy  in  this  writ  of  error. 


Attorneys  for  defendants  in  error. 


5187  Mandate  to  try  issue  of  fact 

(Caption) 

Now  on  this  day  the  court  having  duly  considered  the  motion 
of  defendants  in  error  to  withdraw  the  demurrer  to  the 
replication  herein,  and  for  leave  to  file  instant er  a  similiter  to 
said  replication,  making  up  an  issue  of  fact;  and  the  court 
being  now  sufficiently  advised  of  and  concerning  the  premises, 
grants  the  motion,  and  it  is  ordered  by  the  court  that  the  issue 
thus  formed  be  and  it  is  hereby  certified  to  the  circuit  court 

of county,  Illinois,  for  trial  with  directions  to  that 

court  to  form  an  issue  of  fact  under  the  pleadings,  to  try  the 
same,  and  to  return  the  verdict  and  the  evidence  on  which  it  is 
based  duly  certified  to  this  court  on  request  of  either  party. 

It  is  further  ordered  by  the  court  that  this  cause  stand  con- 
tinued until  the  disposal  of  said  issue  by  the  said  circuit  court 
of county. 


5188  Statute  of  limitations,  pleading 

Upon  a  change  of  the  period  of  limitations  between  the  date 
of  the  rendition  of  the  judgment  and  the  time  that  a  writ  of 
error  is  prosecuted,  the  defense  of  the  statute  must  be  raised 
in  the  reviewing  court  by  plea  and  not  by  motion,  or  the 
defense  is  waived.480 

In  Michigan,  it  is  proper,  at  the  first  reasonable  opportunity, 
to  move  to  dismiss  a  writ  of  error  which  has  been  brought  after 
the  time  required  by  statute  has  elapsed,  and  support  the 
motion  by  affidavits.481 

REPLY  BRIEF 

5189  Requisites 

Questions  which  are  omitted  from  the  original  brief  cannot 
be  raised  in  a  reply  brief.482    A  reply  brief  or  a  portion  thereof 

480  Peterson    v.    Manhattan    Life  482  Gage  v.  Chicago,  211  111.  109, 

Ins.  Co.,  244  111.  329,  333  (1910),  112  (1904);  Supreme  Court  Eule 
overruling  International  Bank  v.  15;  Welsh  v.  Shumway,  232  111.  54, 
Jenkins,  104  111.  143.  86  (1908). 

48i  Teller  v.  Willis,  12  Mich.  268 
(1864)  ;  Bliss  v.  Caille  Brothers  Co., 
157  Mich.  258,  259  (1909). 
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which  deals  with  questions  that  have  not  been  presented  by 
the  original  brief  will  be  disregarded.483 

5190  Service,  acknowledgment 

(Caption) 

Received  reply  brief  of  appellant  in  the  above  entitled  cause 
this day  of  ,  19  •  •  • 

Attorney  for  appellee. 

5191  Objection  to  striking 

(Caption) 

Appellant  objects  to  striking  its  reply  brief  to  brief  and 
argument  of  appellee  from  files  of  this  honorable  court  and 
for  reason  of  said  objection  says: 

Said  portion  of  said  reply  brief  is  not  an  error  or  point  not 
raised  in  original  brief.  It  is  a  discussion  of  police  powers 
as  applied  to  municipal  corporations  and  is  raised  and  dis- 
cussed in  the  original  brief  and  argument  of  appellant  be- 
ginning with  the  paragraph  commencing  with  line  .  . .  . ,  page 
....  thereof  and  closing  the  second  line  on  page  ....  thereof. 
It  is  discussed  by  appellee  in  his  brief  and  argument  begin- 
ning with  ....  line  on  page  ....  thereof  and  closing  with 
paragraph  ending  with line  on  page  ....  thereof. 


Attorney  for  appellant. 
JUDGMENT 


5192  Affirmance  by  operation  of  law 

A  judgment  is  affirmed  by  operation  of  law  when  the  review- 
ing court  is  evenly  divided  for  and  against  a  reversal.484 

5193  Affirmance  and  reversal 

In  all  actions  at  law,  including  actions  ex  delicto,  the  judg- 
ment is  a  unit  as  to  all  the  defendants  against  whom  it  has 
been  rendered ;  and  if  it  must  be  affirmed  or  reversed  for  error 
as  to  one,  it  should  be  affirmed  or  reversed  and  remanded  as 
to  all.485    A  judgment  will  be  reversed  and  the  cause  remanded 

483  Morton  v.  Pusey,  237  HI.  26,  35  Nesvig,  214  111.  463,  469  (1905); 
(1908).  Seymour  v.  Richardson  Fueling  Co., 

484  Pittsburg,  Cincinnati,  Chicago  205  HI.  77,  82  (1903);  Knights  of 
&  St.  Louis  Ry.  Co.  v.  Chicago,  242  Honor  v.  Goldherger,  175  111.  19 
HI.  178,  184  (1909).  (1898)  ;  West  Chicago  Street  R.  Co. 

485  South  Side  Elevated  R.  Co.  v.  v.  Morrison,  Adams  &  Allen  Co.,  160 
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to  the  trial  court,  with  leave  to  move  in  that  court  for  a  proper 
judgment,  in  the  absence  of  an  assignment  of  error  questioning 
the  proceeding  up  to  the  entry  of  the  final  judgment.486 

5194  Delay,  damages 

The  Illinois  statutory  provision  which  authorizes  the  assess- 
ment of  damages,  as  a  penalty  in  cases  of  appeals  for  delay, 
does  not  apply  to  special  assessment  proceedings.487 

5195  Costs;  additional,  application  (111) 

(Caption) 

Now  come    and    ,   defendants  in 

error,  by   ,  their  attorneys,  and  move  the  court 

that  the  additional  abstract  of  record  prepared  and  filed  by 
the  defendants  in  error,  in  the  above  entitled  cause,  be  taxed 
as  part  of  the  costs  in  said  cause  against  the  plaintiff  in  error, 
for  the  reason  that  the  abstract  of  record  filed  in  this  court 
by  the  plaintiff  in  error  was  not  sufficient  to  fully  present  the 
question  urged  for  decision,  and  because  said  abstract  was 
incomplete  and  inaccurate,  thus  making  it  necessary  for  the 
defendant  in  error  to  prepare  and  file  a  further  abstract  in 
which  the  necessary  corrections  and  additions  were  made. 

In  support  of  this  motion  the  affidavit  of ,  one 

of  the  attorneys  for  the  defendants  in  error,  is  presented 
herewith. 


Attorneys  for  defendants  in  error. 

(Caption) 

,  being  first  duly  sworn,  deposes  and  says  that 

he  is  one  of  the  attorneys  for  the  defendants  in  error  in  the 
above  entitled  cause  and  that  the  abstract  of  record  presented 
by  the  plaintiff  in  error  in  said  cause  was  incomplete  and 
inaccurate  in  the  following  substantial  particulars,  as  will 
appear  from  an  inspection  of  the  original  abstract  of  record 
prepared  by  the  plaintiff  in  error  and  the  additional  abstract 
of  record  prepared  and  filed  by  the  defendants  in  error,  to  wit : 

1,  The  abstract  of  record  as  prepared  by  the  _  plaintiff  in 
error  omitted  (State  the  special  matters  of  omission). 

2,  The  original  abstract  of  record  stated  that    (State  ma- 
terial matter  relied  upon  as  misstated). 

Ill     288,   295    (1896);    Nordhaus  v.  487  Chicago  v.  Marsh,  251  111.  298, 

Vandalia  E.  Co.,  242  111.  166,  174  300  (1911);  Sec.  23,  c  33  (Hurd's 
(1909).  Stat.  1909,  p.  618). 

486  Chicago    v.    Coleman,    254    111. 
338,  342  (1912). 
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(Give  any  other  misstatement  or  omission,  in  numerical 
order) 

Subscribed,  etc. 

(Caption) 

To 

Attorney  for  plaintiff  in  error. 
You  are  hereby  notified  that  we  shall  this  day  forward  to 
the  clerk  of  the  supreme  court  the  motion,  attached  hereto, 
for  the  taxing  of  costs  of  the  additional  abstract  of  record 
and  the  affidavit  of  ,  in  support  thereof. 

Attorneys  for  defendant  in  error. 

Received  copy  of  the  above  notice,  motion  and  affidavit, 
this day  of ,  19 . . . 

5196  Costs;  additional,  objection 

(Caption) 

The  objection  of  the  plaintiff  in  error, ,  to  the 

motion  of  defendants  in  error, ,  asking  the  court 

to  tax  as  part  of  the  costs  in  said  cause  against  the  plaintiff 
in  error  the  additional  abstract  furnished  by  defendants  in 
error. 

And  now  comes  the  plaintiff  in  error,   ,  by 

,  his  attorney,  and  objects  to  the  court  granting 

the  motion  of  defendants  in  error  to  tax  as  part  of  the  costs 
in  said  cause  against  plaintiff  in  error  the  additional  abstract 
of  record  filed  in  this  court  by  defendants  in  error  for  the 
reason  that  said  additional  abstract  was  unnecessary  and  did 
not  assist  the  court  in  arriving  at  the  conclusions  as  shown 
by  the  opinion  of  the  court  filed  in  this  cause  and  more  spe- 
cifically shown  by  the  following  reasons: 

Upon  a  careful  examination  of  the  opinion  of  this  court 
rendered  in  this  cause,  I  fail  to  find  that  any  of  the  parts  set 
out  by  defendants  in  errors'  additional  abstract  were  not 
fully  covered,  to  wit: 

1,  The  question  of  jurisdiction  of  the  justice  of  the  peace. 
That  was  fully  set  out  in  plaintiff  in  error's  abstract. 

2,  The  constitutional  question  as  to  jury  fees  was  fully 
set  out  in  plaintiff  in  error's  abstract. 

3,  As  to  that  part  of  the  evidence  bearing  on  the  contract 
that  defendants  in  error  claim  was  omitted  or  was  imperfectly 
stated  in  plaintiff  in  error's  abstract  the  court  as  per  article 

of   syllabus  held  that  the  lower   court   did   right   in 

refusing  to  permit  him  to  introduce  any  evidence  which  would 
by  parol  vary  the  terms  of  the  written  instrument,  and  hence 
the  additional  abstract  as  to  such  evidence  was  of  no  use, 
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and  plaintiff  in  error  contends  that  it  had  been  fully  set  out 
in  his  abstract. 

Wherefore,  the  plaintiff  in  error  urges  that  the  court  ought 
not  to  tax  the  additional  abstract  filed  herein  as  part  of  the 
costs,  as  it  was  wholly  unnecessary. 

Respectfully  submitted, 


5197  Costs,  remittitur 

An  appellant  who  improperly  takes  an  appeal  may  be  re- 
quired to  pay  costs  occasioned  by  the  appeal.488  The  appellee 
and  not  the  appellant  should  be  required  to  pay  costs  upon  the 
entry  of  a  remittitur.489 

5198  Reversal  and  remandment,  remittitur 

A  reviewing  court  will  reverse  and  remand  the  cause  with 
directions  to  enter  judgment  upon  the  verdict  after  it  shall  be 
reduced  upon  a  specified  remittitur,  where  the  appellee  is  will- 
ing to  enter  the  remittitur,  and  it  appears  that  the  issues  have 
been  correctly  settled  and  that  the  error  in  the  amount  is  merely 
one  of  law  which  in  no  wise  affects  the  merits  of  the  verdict 
in  any  other  respect.490 

5199  Reversal  and  remandment,  motion 

(Caption) 

Now  come  the  appellants  by  their  attorneys,   

and    ,   and  remit  the   sum  of   dollars 

from  the  amount  of  the  judgment  entered  on  the   

count  of  the  declaration  filed  below. 

Attorneys  for  appellants. 

5200  Reversal  and  remandment  judgment  (Mich.) 

(Caption) 

The  record  and  proceedings  in  this  cause  having  been 
removed  to  this  court  by  a  writ  of  error  to  the  circuit  court 

of  the  county  of ,  and  the  same  and  the  matters  in 

error  assigned  having  been  seen  and  inspected  and  duly  con- 
sidered by  the  court,  and  it  appearing  to  this  court  that  in 
said  record  and  proceedings  and  in  giving  of  judgment  in 
said   circuit   court,   there   is   manifest   error;   therefore,   it   is 

488  Chicago  Portrait  Co.  v.  Chicago  490  Tomlinson  v.  Earnshaw,  112 
Crayon  Co.,  217  111.  200,  202  (1905).  111.  311,  313   (1884);   West  Chicago 

489  Hefling  v.  Van  Zandt,  162  111.  Alcohol  Works  v.  Sheer,  104  111.  586 
162,  167  (1906).  591   (1882). 
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ordered  and  adjudged  by  the  court  that  the  judgment  in  the 

circuit  court  for  the  county  of be  and  the  same  is 

hereby  vacated  and  held  for  naught,  and  that  the  said  plain- 
tiff in  error  do  recover  of  and  from  the  said  defendant  in 
error  costs  of  this  court  to  be  taxed,  and  that  the  same  be 
remanded  to  the  court  below  for  a  new  trial. 

5201  Reversal  and  remandment,  effect 

The  reversal  of  a  judgment  has  the  same  effect  as  if  there 
never  had  been  any  judgment.491 

5202  Nunc  pro  tunc  judgment 

If  one  of  the  parties  dies  during  the  pendency  of  a  case  under 
advisement  after  a  regular  hearing,  a  judgment  will  be  entered 
as  of  a  preceding  term,  or  prior  to  the  death  of  the  party,  upon 
the  suggestion  of  the  death  and  the  making  of  a  motion  for  that 
purpose. 


492 


MANDATE 

5203  Directions,  practice 

It  is  optional  with  a  reviewing  court,  under  the  present  Illi- 
nois practice,  when  reversing  and  remanding  a  cause,  whether 
it  shall  give  specific  directions  to  the  trial  court  for  the  further 
disposition  of  the  suit;  and  a  general  direction  to  proceed  in 
conformity  with  the  views  expressed  in  the  opinion  is  useless 
as  that  is  always  the  duty  of  the  trial  or  the  inferior  court.493 

5204  Remanding  order,  scope 

A  general  remanding  order  entirely  abrogates  the  judgment 
of  the  lower  court,  remands  the  cause  for  further  proceedings 
precisely  as  if  no  trial  had  ever  occurred,  and  authorizes  either 
party  to  introduce  testimony  in  the  same  manner  as  if  the  case 
had  never  before  been  tried,  except  that  no  proceedings  shall 
be  had  or  taken  which  is  inconsistent  with  the  legal  principles 
announced  in  the  opinion.494 

49i  Kanawha     Dispatch    v.     Fish,  494  Illinois  State  Trust  Co.  v.  St. 

219  111.  236,  241  (1906).  Louis,    Iron    Mountain    &    Southern 

492  Seymour  v.  Kiehardson  Fueling  Ry.  Co.,  217  111.  504,  506,  507 
Co.,  205  111.  86.  (i905). 

493  People  v.  Waite,  243  111.   156, 
161  (1909). 
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REHEARING 

5205  Grounds 

On  a  petition  for  a  rehearing  points  which  were  not  presented 
for  a  decision  by  the  submission  of  the  cause,  cannot  be  urged 
as  grounds  for  a  rehearing.490 

APPLICATION 

5206  District  of  Columbia 

(Caption) 

Come  now  the  appellants  by  their  attorneys,   

and  ,  and  move  the  court  to  recall  the  mandate 

and  to  grant  a  reargument  of  the  above  entitled  cause  on  the 
grounds  set  forth  in  the  annexed  brief. 


Attorneys  for  appellants. 

5207  Florida 

(Caption) 

Now,  at  the  same  term  of  court,  and  within days  from 

the  rendition  of  the  judgment  in  said  cause  by  this  court, 
overruling  the  demurrer  filed  by  the  respondent  to  the  (De- 
scribe pleading),  said  respondent  moves  the  court  for  a  re- 
hearing of  said  cause  for  the  following  reasons,  to  wit : 

1,  As  to  the  replication  to  which  a  demurrer  of 

respondent  was  overruled,  the  respondent  says,  that  in  the 
opinion  of  the  court  overruling  said  demurrer  the  court  held 
affirmatively  that  there  existed  two  adequate  remedies  other 
than  quo  warranto,  to  wit,  mandamus  and  the  statutory  pro- 
vision contained  in  section  1024,  et  seq.,  General  Statutes. 
The  result  of  this  conclusion  under  all  principles  of  law  is  that 
quo  warranto  is  excluded,  and  this  conclusion,  the  court  fails 
to  reach,  but  overrules  the  demurrer  when  it  should  have  been 
sustained. 

2,  If  the  court  intended  to  hold  that  section  1024,  et  seq., 
General  Statute,  covered  the  controversy,  by  reference  to  said 
section  it  will  appear  that  before  the  state  could  forfeit  the 
franchise  of  respondent,  five  days'  notice  in  writing  of  de- 
fault must  have  been  given  and  the  default  continued  during 
the  five  days;  therefore,  by  statute  there  could  be  no  for- 
feiture until  the  notice  was  given  and  the  five  days  had 
expired. 

os  Eustace  v.  People,  213  111.  424, 
427  (1905). 


3042  ANNOTATED    FORMS    OF    PLEADING    AND    PRACTICE 

3,  As  to  the   to  which  the  demurrer  was 

overruled,  the  respondent  asks  for  a  rehearing  upon  the  same 
grounds  as  upon  the 

4,  As  to  the filed  to  the to 

which  a  demurrer  was  overruled,  respondent  asks  for  a  re- 
hearing upon  the  grounds  that  it  was  entirely  immaterial  and 
irrelevant  to  the  issue,  and  this  fact  was  overlooked  by  the 
court. 

All  of  which  is  respectfully  submitted. 

Attorney  for  respondent. 

5208  Illinois 

(Caption) 

496  And  now  comes  ,  plaintiff  in  error,  and 

respectfully  prays  for  a  rehearing  of  the  above  entitled  cause 
for  the  following  reasons: 

The  court  has  affirmed  the  judgment  in  this  case  solely  upon 
the  authority  (Here  state  briefly  reason,  and  follow  with 
other  reasons,  if  any). 

Accordingly,  we  submit  that  section of  the 

act  has  no  application  to  the  case  at  bar  and  that  a  rehearing 
should  be  granted  and  the  case  decided  upon  the  proposi- 
tions argued  in  our  original  brief. 

Respectfully  submitted, 


Appendix — Opinion  of  Court 

Docket  No Agenda   ,   19. ..      (Here  attach 

copy  of  opinion). 


5209  Michigan 

(Caption) 

And  now  comes  the  auditor  general  and  moves  the  court 
for  a  rehearing  in  this  cause  for  the  following  reasons: 

1,  That  the  court,  in  arriving  at  its  decision,  overlooked 
the  fact  that  the  evidence  showed  and  the  lower  court  had 
found  that  the  assessment  as  made  was  not  in  excess  of  bene- 
fits; and  that,  therefore,  the  contestant  was  in  no  position  to 
complain. 

2,  That  the  claimed  defect  in  the  assessment  was  an  ir- 
regularity only,  and  before  it  could  be  taken  advantage  of  in 

496  A  rehearing  will  not  be  grant-  posed  of  at  a  former  term  of  court, 
ed  to  review  the  action  of  the  court  North  Chicago  v.  American  Steel  & 
upon  a  mere  motion  made  and  dis-       Wire  Co.,  221  111.  539,  541    (1906). 
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an  equitable  proceeding,  it  must  be  shown  that  the  contestant 
was  injured  by  the  assessment. 

Attorney  General  for  Auditor  General. 

City  Attorney  for  the  city  of 

5210  Mississippi  (suggestion  of  errors) 

(Caption) 

And  now  comes  appellee  by  attorney  and  moves  the  court 
for  a  rehearing  of  this  cause,  and  suggests  the  following  causes 
of  error: 

1,  Because  the  court  erred  in  concluding  (State  numerically 
the  special  subject  of  objection). 


Attorney  for   497 


5211  Argument 

No  argument  is  permissible,  in  Illinois,  on  a  petition  for  a 
rehearing.498 

5212  Granting,  effect 

The  granting  of  an  unconditional  rehearing  in  a  cause 
vacates  the  judgment,  obliterates  all  rights  arising  from  the 
entry  of  a  remittitur  previous  to  the  rendition  of  such  judgment, 
and  re-opens  the  case  for  consideration  the  same  as  if  no  judg- 
ment or  remittitur  had  been  entered  and  no  opinion  filed.499 

5213  Second  application 

A  second  rehearing  is  not  permissible  unless  by  some  inad- 
vertence a  judgment  has  been  entered  in  the  reviewing  tribunal 
other  than  the  judgment  which  the  court  intended  to  render.500 

497  It  is  now  customary  to  file  a  opposite  side  with  a  copy  of  the 
brief  in  support  of  the  suggestions  suggestions;  the  practice  has  re- 
of  error;  and  in  some  cases  counsel  suited  in  abolishing  applications  or 
are  permitted  to  make  reply  to  this  petition*  for  rehearing  and  in  fur- 
brief.  Originally,  the  suggestions  nishing  an  opportunity  to  both 
of  error  were  intended  solely  for  counsel  for  seeking  a  reargument  of 
the  purpose  of  securing  communica-  the  entire  case. 

tion  with  the  losing  side  of  the  case  498  Peabody    Coal    Co.    v.    North- 

with  a  view  of  correcting  apparent  western  Elevated  R.  Co.,  230  111.  214, 

errors  in  the  opinion   of  the   court,  224  (1907). 

and  to  leave  the  practice  of  secur-  499  Colesar  v.   Star  Coal  Co.,   255 

ing   a   rehearing    to    an   application  111.  532,  543  (1912). 

or  petition,  as  before.     But  as  a  re-  5°o  Leathe  v.  Thomas,  233  111.  430, 

suit  of  the  requirement  to  serve  the  431  (1908). 
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5214  Stay  order  (111.) 

State  of  Illinois, 

Supreme  court, 
In  Vacation  after 

term,  19 .  . 


Plaintiff  in  error, 
v. 


Defendant  in  error. 

It  appearing  from  an  examination  of  the  petition  for  re- 
hearing in  the  above  entitled  cause  that  there  are  probable 
grounds  for  granting  a  rehearing,  it  is  ordered  that  all  fur- 
ther proceedings  authorized  by  the  judgment  of  this  court 
therein  be,  and  the  same  are  hereby,  stayed  until  the  full  court 
shall  consider  and  pass  upon  said  petition  at  the  next  term  of 
this  court  to  be  held  in ,  19 .  . . 

Dated  this day  of ,  19 . . 


Judge  of  the  Supreme  Court  of  Illinois. 

(Caption) 

Be  it  remembered,  to  wit,  on  the day  of ,  19.  ., 

the  same  being  one  of  the  days  in  vacation  after  the   

term  of  court,  the  following  proceedings  were  by  said  court 
had  and  entered  of  record,  to  wit : 

And  now  on  this  day,  in  vacation,  comes  appellant,  by  coun- 
sel, and  files  an  order  issued  by  justice ,  a  justice  of 

this  court,  staying  all  further  proceedings  in  this  cause  until 
his  petition  for  rehearing  filed  herein  shall  have  been  further 
considered  by  the  court. 

In  testimony  whereof,  I  have  set  my  hand  and  affixed  the 

seal  of  the  said  supreme  court,  this day  of  , 

19. .,  in  the  year  of  our  Lord  nineteen  hundred  and 


Clerk  of  Supreme  Court. 
EXECUTION 


5215  Praecipe  (111.) 

(Caption) 
The  clerk  of  said  court  will  please  issue  execution  in  the 

above  entitled  cause  directed  to  the  sheriff  of countv 

Illinois,  and  oblige.  "  ' 

Attorneys,  etc. 
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(Michigan) 

(Caption) 

Please  issue  execution  for  judgment  and  costs  to  the  sheriff 
of county. 

Dated,  etc. 


Attorney  for 


5216  Quashing-,  motion 

(Caption) 

Now  come  the  defendants  by ,  their  attorneys, 

and  move  the  court  to  quash  the  fee  bill  in  said  cause  issued 

on  the day  of ,  19 . . ,  by  the  clerk  of  said  court, 

directed  to  the  sheriff  of county,  Illinois,  which  fee 

bill  was  on,  to  wit,  the day  of ,  19 .  . ,  replevied 

by  the  said  defendants,  as  will  more  fully  appear  from  the 
files  in  said  cause ;  and  for  cause  of  said  motion  state  that 
the  said  costs  for  which  said  fee  bill  was  issued  were  costs 

made  by  the  said in  its  appeal  from  the 

court  of county,  Illinois,  wherein  a  judgment  of  con- 
demnation was  entered,  and  a  portion  of  the  lands  of  said 

defendants  were  taken  for  the  right  of  way  of  said ; 

and  the  defendants  in  support  of  said  motion  refer  to  the  brief 
which  is  made  a  part  of  this  motion.     (Attach  brief) 

(Signature) 

Received  copy,  etc. 

ORIGINAL  DOCUMENTS 

5217  Withdrawal,  motion 

(Caption) 

And  now  comes ,  by ,  his  attorney, 

and  makes  application  to  the  court  for  leave  to  remove  from 
the  office  and  files  of  the  clerk  of  this  court  the  original 
promissory  note  upon  which  the  above  suit  was  brought,  which 
is  in  these  words  (Set  out  note  in  haec  verba).  Which  note  has 
written  on  the  back  thereof  these  words :  (Insert  endorsement). 
The  said  note  was  submitted  for  the  inspection  of  the  court 
upon  the  trial  of  the  said  appeal  and  is  now  in  the  files  of  the 
office  of  the  clerk  of  this  court. 

The  said herewith  presents  to  the  court  the  con- 
sent of  and  ,  attorneys  for  the  above 

appellee,  that  said  note  may  be  surrendered  to  him. 

Wherefore,  your  applicant  prays  that  leave  be  granted  to 
remove  the  said  note. 

Attorney  for 
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"We,  the  attorneys  for ,  do  hereby  consent  that 

the  promissory  note  described  in  the  foregoing  application 
may  be  surrendered  to ,  the  attorney  for 

Dated,  etc. 


Attorney  for 


(Caption) 

Now  comes  the  said ,  by ,  his  at- 
torneys, and  moves  this  honorable  court  for  leave  to  withdraw 
the  exhibits  now  on  file  in  the  said  cause,  and  particularly  a 

letter  of to now  on  file  as  one  of  the 

exhibits,  said  exhibits  being  contained  in  an  envelope  attached 

to  the  back  of  file  No of  the  records  of  said  cause ;  and 

hereby  offers  to  substitute  for  the  same  certified  copies  thereof. 

By... 

his  attorney. 
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1  JURISDICTION 

5218  Evidence 

In  the  appellate  court,  the  weight  and  the  preponderance  of 

i  This  chapter  refers  solely  to  pro-       cedure  in  the  appellate  court,  as  the 

3047 
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the  evidence  is  open  for  review.2  It  is  reversible  error  for  the 
appellate  court  to  refuse  to  pass  upon  the  evidence  when  it  is 
claimed  that  the  judgment  is  erroneous  on  the  facts  and  the 
evidence  is  properly  presented  for  review.3  An  appellate  court 
will  reverse  a  judgment  of  a  trial  court  when  the  verdict  is 
manifestly  against  the  weight  of  the  evidence,  although  the 
evidence  of  the  successful  party,  when  considered  by  itself  is 
clearly  sufficient  to  sustain  the  verdict.4 

5219  Res  judicata 

The  principles  announced  on  a  first  appeal  to  the  appellate 
court  is  not  res  judicata  in  that  court  on  a  second  appeal,  when 
the  supreme  court  in  the  state,  since  the  first  appeal,  has  laid 
down  a  contrary  rule  on  the  precise  question.5 

5220  Statute,  validity 

An  appellate  court  may  determine  the  legislature's  intention 
from  the  language  used  in  an  act,  but  it  cannot  decide  whether 
a  particular  construction  would  bring  the  act  into  conflict  with 
the  constitution.6 


PRACTICE 


5221  Appearance 

State  of  Illinois, 
Appellate  Court,         >ss: 
District. 


term,  19, 

1  Error  to    


i 


Appeal 


hereby  enter  the  appearance  of   in 

the  above  entitled  cause  and    appearance  as 

therein. 

Attorney  for    

one  following  relates  exclusively  to  4  Donelson    v.    East    St.   Louis    & 

practice  in   the  supreme  court,   and  Suburban  Ry.  Co.,  235  111.  625,  629 

both   chapters  should   be  considered  (1908). 

in   connection   with   the   chapter   on  s  Zerulla  v.  Order  of  Mutual  Pro- 
Appeal  and  Error.  tection,  223  111.  518,  520  (1906). 

2  Blair  v.  Illinois  Central  R.  Co.,  6  Rogers    v.    St.    Louis-Cart  orville 
243  111.  224,  228  (1910).  Coal  Co.,  254  111.  104,  109  (1912). 

3  Legnard  v.  Rhoades,  156  111.  431, 
436  (1895). 
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5222  Bill  of  exceptions;  objections,  waiver 

An  objection  to  the  bill  of  exceptions  must  be  presented  in 
the  appellate  court  or  it  is  waived.7 

5223  Bill  of  exceptions;  motion  to  strike,  practice 

A  motion  by  the  appellee  to  strike  out  a  portion  of  the  record 
must  first  be  made  in  the  appellate  court  and  if  the  motion  is 
overruled,  cross-error  must  be  assigned  on  the  decision  of  the 
appellate  court.8  A  motion  to  strike  the  bill  of  exceptions,  or 
a  transcript  thereof,  from  the  transcript  of  the  record  may  be 
properly  made  and  allowed  in  the  appellate  court,  although  no 
such  motion  has  been  made  in  the  court  in  which  the  bill  of 
exceptions  was  originally  filed,  if  the  bill  of  exceptions  was 
not  presented  to  the  judge  of  the  court  for  his  signature  and 
seal  until  after  the  time  within  which  it  should,  under  the 
law,  have  been  presented.9 

5224  Bill  of  exceptions,  motion  to  strike 

(Caption) 

And  now  comes    ,   appellee,   by   , 

her  attorneys,  and  before  joinder  in  error  herein,  moves  the 
court  to  strike  from  the  transcript  of  the  record  herein  the 
certified  copy  of  the  bill  of  exceptions  herein,  and  to  affirm 

the  judgment  of  the   court  of   

county;  and  in  support  of  this  motion  the  appellee  suggests 
and  shows  to  the  court  here  the  following:  (Give  reasons 
in  numerical  order). 

We  respectfully  insist  that  the  trial  judge  had  no  jurisdic- 
tion whatever  to  sign,  seal  and  cause  to  be  filed  said  bill  of 
exceptions;  that  the  same  should  be  stricken  from  the  tran- 
script of  the  record  in  this  cause;  and  that  the  judgment  of 

the    court    of    county    should   be 

affirmed. 

Respectfully  submitted, 

(Signature) 

5225  Dismissal,  order 

(Caption) 

On  this  day  came  the  said  appellee .  . ,  by , 

counsel,  and  having  produced  and  filed  herein  a  certified  copy 
of  the  judgment  of  said  in  this  behalf  ren- 

7  Illinois   Central   E.    Co.   v.   Jen-  » Pieser   v.    Minkota    Milling   Co., 

nings,  229  111.  608,  609  (1907).  222  111.  139,  143  (1906). 

s  Crane  Co.  v.  Hogan,  228  111.  338, 
341  (1907). 
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dered,  and  of  the  order  allowing  this  appeal,  and  of  the  appeal 
bond,' and  thereupon  moved  the  court  to  dismiss  this  appeal, 
because  the  said  appellant.,  ha.,  failed  to  file  a  transcript 
of  the  record  of  this  cause  in  this  court  within  the  first  two 
days  of  the  present  term  thereof,  which  said  motion  is  sus- 
tained by  the  court;  it  is  therefore  ordered  by  the  court  that 
this  appeal  be  dismissed,  and  that  a  procedendo  be  awarded 
herein ;  and  it  is  further  ordered  by  the  court,  that  the  said 

f  appellee,  recover  of  and  from  the  said 

.......  appellant,  the  sum  of dollars  and  

cents  as  and  for damages  upon  the  amount  of  said 

judgment  and costs,  by in  this  behalf 

expended,  to  be  taxed,  and  that   have  execution 

therefor. 


(Caption) 

On  this  day  came  again  the  parties,  and  the  court  having 
diligently  examined  and  inspected  as  well  the  record  and 
proceedings  aforesaid,  as  the  motion  of  appellee  to  dismiss 
said  appeal  for  want  of  jurisdiction,  and  being  now  suffi- 
ciently advised  of  and  concerning  the  premises,  are  of  the 
opinion  that  this  court  is  without  jurisdiction  to  hear  and 
determine  said  cause. 

Therefore,  it  is  considered  by  the  court  that  said  appeal  be, 
and  the  same  is  hereby  dismissed  for  want  of  jurisdiction, 
and  leave  is  hereby  given  appellant  to  withdraw  the  record, 
abstracts  and  briefs  heretofore  filed  in  said  cause. 

And  it  is  further  considered  by  the  court  that  the  said 
appellee  recover  of  and  from  the  said  appellant  her  costs  by 
her  in  this  behalf  expended,  to  be  taxed,  and  that  she  have 
execution  therefor. 

5226  Hearing  before  full  bench,  right 

Parties  are  entitled  to  a  review  of  their  cases  by  a  court  con- 
sisting of  three  justices  wherever  it  is  possible,  and  in  the  first 
district  there  may  be  such  a  review  in  every  case.10 

5227  Hearing  before  full  bench,  petition 

(Caption) 

Now  comes  the  appellant,  by   ,  its  attorneys, 

and  respectfully  shows  unto  the  court  that  this  cause  is  now 

io  Provident   Savings   Life   Assur-  no  injustice,  as  the  hearing  was  ac- 

ance  Society  v.  King,  216  111.  416,  418  tually  had   before   a   full   bench   of 

(1905).     The  appellate  court  denied  justices  against  whom  no  objection 

the  prayer  of  the  petition  in  the  fore-  was  nor  could  have  been  made, 
going  case;   but  this  denial  worked 
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pending  on  the  docket  of  the  branch  of  this  court  known  as 

the    branch  appellate   court  of  Illinois  for  the 

said  district  and  conducted  by  judges and , 

and  moves  the  court  to  transfer  this  cause  from  the  said 
branch  appellate  court  to  the  docket  of  this  court;  and  ap- 
pellant shows  the  following  special  circumstances,  grounds 
and  reasons  for  such  order: 

1,  That  said  cause  is  an  appeal  from  the   court 

of  county  and  was  tried  in  that  court  before 

honorable    ,   judge,    sitting   therein   as   the   trial 

judge  of  said  cause;  that  said  trial  judge  has  since  the  trial 
of  said  cause  become  a  member  of  the  said  branch  appellate 
court  before  which  said  cause  is  pending  for  review;  that 
said  trial  judge  is  by  the  constitution  of  Illinois,  article  VI, 
section  11,  disqualified  from  sitting  in  review  of  said  cause; 
that  said  branch  appellate  court  without  the  assistance  of 
said  trial  judge  would  consist  of  but  two  judges,  while  the 
constitution  and  law  upon  appellate  courts  contemplate  a  court 
of  three  judges  to  sit  in  review  of  the  court  below. 

2,  That  said  cause  was  tried  below  before  said  trial  judge 
without  a  jury  and  said  trial  judge  was  the  judge  therein  of  the 
law  and  the  facts;  that  in  case  of  a  division  of  opinion  on  said 
cause  between  the  two  judges  remaining  in  said  branch  appel- 
late court,  the  judgment  below  would  be  liable  to  be  affirmed  by 
reason  of  such  division  (the  trial  judge  counting  with  one  of 
the  two  judges  so  differing,  would  constitute  a  majority)  ;  that 
the  appellant  would  thereby  be  liable  to  be  finally  concluded 
as  to  the  facts  of  said  cause;  and  that  thereby  said  trial  judge 
would  indirectly  and  in  effect  become  one  of  the  court  of 
review. 

3,  That  said  trial  judge  indorsed  a  certain  memorandum 
upon  the  bill  of  exceptions  in  said  cause  reading  as  follows :  (In- 
sert copy  of  memorandum)  ;  that  appellee  has  made  a  motion  to 
strike  out  said  bill  of  exceptions  based  on  said  memorandum ; 
that  said  motion  came  on  to  be  heard  in  said  branch  appel- 
late court  and  was  there  argued;  that  after  said  motion  had 
been  argued  and  taken  under  advisement,  said  branch  appel- 
late court  on   by  telephone  message  through  a 

bailiff  thereof,  called  the  attorneys  in  said  cause  before  the 
judges  thereof  in  chambers  and  thereupon ,  rep- 
resenting the  appellee  and  ,  attorney  for  appel- 
lant, attended  upon  said  judges  at  the  library  and  chambers 

of  said  judges ;  that  upon  such  attendance  said  judges, , 

, ,  discussed  said  motion  with  counsel,  all  three  of 

said  judges  being  present  and  sharing  in  said  discussion ;  that 
said  honorable  trial  judge  took  part  in  said  discussion  of 
said  motion  and  cause  and  announced  for  said  branch  appel- 
late court  that  they  had  concluded  to  take  the  motion  and 
consider  it  with  the  remainder  of  the  case,  and  that  they  would 
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like  to  have  the  attorneys  make  said  motion  one  of  the  points  of 
their  briefs  and  argue  the  same  out  fully. 

And  for  these  reasons  the  appellant  respectfully  moves  that 
said  cause  be  transferred  to  the  main  docket  of  the  original 
appellate  court  for  the   district  of  Illinois. 

Respectfully  submitted, 

Attorney,    etc. 

(Venue) 

being  first  duly  sworn  upon  his  oath  states 

that  he  has  read  the  foregoing  petition  and  suggestions  and 
knows  the  contents  thereof,  and  that  the  matters  and  things 
therein  stated  are  true  in  substance  and  in  fact. 


Subscribed,  etc. 

5228  Taking  case,  order 

(Caption) 

On  this  day  came  the  same  parties  by  their  attorneys,  and 
this  being  one  of  the  days  set  apart  for  the  call  of  the  docket 
under  the  rules  or  orders  of  the  court  for  this  term,  and  this 

cause  coming  now  on  to  be  heard,  the  appellant, ,  having 

entered  a  motion  to  reverse  the  judgment  and  to  remand  said 
cause,  and  for  costs,  and  the  appellee  having  entered  a  motion 
to  affirm  the  judgment  herein  and  for  costs  and  for  procedendo, 
and  said  motions  being  taken  under  advisement  for  final 
hearing,  and  the  clerk  reporting  to  the  court  that  said  cause 
is  now  ready  to  be  taken  on  the  call  of  the  docket,  it  is 
ordered  by  the  court  that  this  cause  be  now  submitted  upon 
the  record,  abstracts,  briefs  and  arguments  filed,  and  to  be 
filed  herein  under  the  rules  or  order  of  the  court;  and  it  is 
further  ordered  by  the  court  that  this  cause  be  now  taken 
under  advisement  for  final  hearing. 

JUDGMENT 

5229  Final  judgment,  when 

An  appellate  court  should  give  final  judgment  and  should 
either  issue  execution  or  remand  the  cause  for  proceedings  to 
enforce  the  judgment,  when  it  finds  the  facts  the  same  way  as 
the  trial  court.11 

5230  Remittitur 

In  actions  ex  delicto  remittiturs  may  be  allowed  in  the  trial 
as  well  as  in  the  appellate  court.12 

"West  Chicago  Street  E.  Co.  v.  12  North  Chicago  Street  R.  Co.  v. 

People,  214  111.  9,  23  (1905).  Wrixon,  150  111.  532,  535  (1894). 
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5231  Reversal  and  remandment,  when 

A  judgment  of  reversal  and  remandment  should  follow  for 
error  of  law  in  cases  tried  before  a  court  and  a  jury  or  where 
there  is  a  difference  between  the  trial  and  appellate  court  on 
the  application  of  the  law  of  the  case  and  a  remandment  will 
enable  the  parties  to  sustain  the  action  or  the  defense.13 

5232  Reversal  and  remandment,  practice 

Upon  reversal  of  a  judgment  on  the  ground  that  it  is  not 
sustained  by  the  evidence,  the  court  must  recite  in  its  final 
judgment  the  facts  as  found  by  it.  On  a  reversal  on  account 
of  any  erroneous  ruling  on  a  question  of  law  arising  on  the 
trial,  the  cause  should  be  remanded  for  a  new  trial.14 

5233  Reversal  without  remandment 

An  appellate  court  may  reverse  without  remanding  when  it 
finds  the  facts  in  controversy  differently  from  the  finding  of 
the  trial  court,  or  when  there  are  errors  of  law  which  cannot 
be  obviated  by  another  trial.15  So,  a  like  reversal  may  be  made 
upon  the  ground  that  the  weight  of  the  evidence  does  not 
authorize  the  verdict.16 

5234  Costs 

A  party  who  makes  an  appeal  necessary  to  compel  him  to 
remit  part  of  the  judgment  must  pay  all  of  the  costs  of  the 
appeal.17 

5235  Effect 

A  judgment  of  affirmance  by  the  appellate  court  is  conclu- 
sive on  the  supreme  court  in  the  case  of  an  allowance  of  a  claim 
against  an  estate  which  does  not  require  the  exercise  of  chan- 
cery powers  by  the.  probate  or  the  county  court.18  A  formal 
judgment  rendered  by  a  majority  of  the  judges  of  the  appellate 

13  Kanawha  Dispatch  v.  Fish,  219  i«  Toolen  v.  Chicago  Towel  Supply 
111.    236,    241    (1906);    Seymour    v.  Co.,  222  111.  517,  519  (1906). 
Eichardson  Fueling  Co.,  205  111.  77,  i?  Elgin  v.   Nofs,   212   111.   20,   26 
86  (1903).  (1904). 

14  Steidtman  v.  Lay  Co.,  234  111.  is  Schell  v.  Weaver,  225  111.  159, 
84,  87  (1908).  161  (1907). 

15  Peterson    v.    Sears'  Eoebuck   & 
Co.,  242  111.  38,  39   (1909). 
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court  has  the  same  legal  effect  as  though  concurred  in  by  all  of 
the  judges  of  the  court.19 

FINDINGS  OF   FACT 

5236  Court's  duty,  stipulation  of  facts 

In  making  its  finding  of  facts  the  appellate  court  is  not  re- 
quired by  statute  to  find  the  evidentiary  facts  or  conclusions 
of  law,  but  it  must  find  and  recite  the  ultimate  controlling 
facts  which  should  include  and  cover  all  of  the  material  issues 
made  by  the  pleadings  and  the  evidence,  and  which  may  consist 
in  conclusions  of  fact  or  inferences  drawn  from  subordinate 
or  evidentiary  facts.20  The  appellate  court  is  not  concluded  by 
the  finding  of  facts  by  the  trial  court,  although  there  is  no  con- 
tradiction in  the  testimony.21  Nor  does  a  stipulation  of  facts 
preclude  the  appellate  court  from  making  the  finding  of  facts 
under  the  statute,  because  different  minds  may  draw  different 
conclusions  from  a  stipulated  set  of  facts.22  If  an  appellate 
court  undertakes  to  make  a  finding  of  fact,  its  duty  is  to  recite 
in  its  judgment  all  of  the  ultimate  facts  concerning  every 
material  issue  submitted  to  the  trial  court.23 

5237  Issues 

An  appellate  court  has  no  power  to  make  a  finding  of  facts 
that  is  not  responsive  to  an  issue  of  fact  raised  in  the  trial 
court.24 

5238  Ultimate  facts,  surplusage  v 

The  appellate  court  may  find  the  ultimate  facts  differently 
from  those  found  by  the  trial  court,  although  no  evidence  is 
introduced  on  behalf  of  one  of  the  parties.25  A  conclusion 
drawn  from  all  of  the  evidentiary  facts  bearing  on  the  issue 

isToolen  v.   Chicago   Towel  Sup-  21  Roemheld   v.    Chicago,    231    HI. 

ply  Co.,  222  111.  520.  469. 

20  National  Life  Ins.  Co.  v.  Metro-  22  First  National  Bank  v.  Bank  of 

politan  Life  Ins.   Co.,  226  111.   102,  Whittier,  221  111.  319,  333  (1906) 

i™  TU907) ;   Stone  &  Co-  v-  FeriT>  23  Donaldson    v.    Dieterich     (Vil- 

239  111.  606,  608  (1909);  Chicago  v.  lage)  247  111    5""    5"7 

Roemheld    227  111.  160,  167  (1907)  ;  24  Gillmore  v.  Chicago,  224  111.  490, 

Kehoe  v.  Marshall  Field  &  Co.,  237  495  (1906). 

111.   470,  472    (1909);    Roemheld  v.  25  Manthei   v.    Belt   Ry.   Co..   232 

Chicago,   231   111.   467,  470    (1907);  111.568  (1908). 

Peterson  v.  Sears,  Roebuck  &  Co.,  242 

111.  39;  Fitzsimmons  v.  O'Neill,  214 

111.  494,  502  (1905). 
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is  the  ultimate  fact  or  facts  upon  which  the  case  depends  and 
which  it  is  the  duty  of  the  appellate  court  to  find  when  it  finds 
the  fact  differently  from  those  found  by  the  trial  court.20  The 
statement  of  all  or  some  of  the  evidentiary  facts  in  an  action 
with  the  finding  of  the  ultimate  facts  by  an  appellate  court, 
will  not  vitiate  its  finding.  The  evidentiary  facts  so  stated  will 
be  rejected  as  surplusage  and  will  not  be  considered  by  the 
supreme  court  in  determining  whether  the  ultimate  conclusion 
of  facts  is  sustained  by  the  evidentiary  facts  recited.27  It  is 
indispensable  that  an  appellate  court's  final  order  or  judgment 
shall  recite  and  incorporate  all  of  the  ultimate  facts,  when  a 
reversal  and  remandment  of  a  case  is  ordered  by  that  court 
upon  a  finding  of  facts  different  from  that  of  the  trial  court.28 
A  finding  of  facts  that  the  evidence  introduced  upon  a  prior 
hearing  does  not  change  in  any  material  sense  the  case  as  pre- 
sented at  a  subsequent  trial,  is  not  a  finding  of  an  ultimate  fact, 
for,  under  such  a  finding,  the  supreme  court  would  be  com- 
pelled to  review  the  evidence  to  pass  upon  it.29  Conclusions 
of  law  should  not  be  incorporated  in  an  appellate  court's  find- 
ing of  facts.30 

FORMS 

5239  Caption  and  clerk's  certificate 

At  a  term  of  the  appellate  court,  begun  and  held  at 

on ,  the day  of ,  19 .  . ,  within  and  for 

the  ....  district  of  the  state  of 

Present,  honorable   ,  presiding  justice ;   

,    justice;    ,    justice;    ,    clerk; 

sheriff. 


Appellant,   Appeal 


No v [ 


Error  to 


Appellee. 

Be  it  remembered,  that  on  the day  of ,  19 . . , 

it  being  one  of  the  days  of  said term, ,  19. ., 

2«  Sparta    Gas   &   Electric    Co.    v.  28  Delta  Bag  Co.   v.  Kearns,   253 

Illinois    Southern   Ey.    Co.,    247    111.  111.  365,  367,  368   (1912);   Sec.  120, 

346,  348   (1910);   Berkowitz  v.  Chi-  Practice  act. 

cago  Terminal  Transfer  E.  Co.,  234  29  Delta  Bag  Co.  v.  Kearnes,  253 

111.  450,  452   (1908).  111.  368. 

27  Sparta    Gas    &   Electric   Co.    v.  so  Delta     Bag     Co.     v.     Kearnes, 

Illinois    Southern    Ey.    Co.,    supra;  supra. 
Martin  v.  Martin,  212  111.  301,  309, 
313   (1904). 
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certain  proceedings  were  had  in  said  court  and  entered  of 
record  in  words  and  figures  following,  to  wit:  (Insert  order 
and  other  proceedings). 

I, ,  clerk  of  the  appellate  court,  in  and  for  the 

district  of  the  state  of  Illinois,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  the  final  order  (and  judgment  and  all 
other  proceedings  and  appeal  bond)  of  the  said  appellate  court 
in  the  above  entitled  cause,  of  record  in  my  office. 

In  testimony  whereof,  I  have  set  my  hand  and  affixed  the 
seal  of  the  said  appellate  court,  at ,  this day  of 

,  19... 

(Seal  of  court) 


Clerk  of  the  Appellate  Court 

of  the district. 


5240  Affirmance 

(Caption) 

On  this  day  came  again  the  said  parties,  and  the  court  having 
diligently  examined  and  inspected,  as  well  the  record  and  pro- 
ceedings aforesaid,  as  the  matters  and  things  therein  assigned 
for  error,  and  being  now  sufficiently  advised  of  and  concern- 
ing the  premises,  for  that  it  appears  to  the  court  now  here, 
that  neither  in  the  record  and  proceedings  aforesaid,  nor  in 
the  rendition  of  the  judgment  aforesaid,  is  there  anything 
erroneous,  vicious  or  defective,  and  that  in  that  record  there  is 
no  error:  therefore,  it  is  considered  by  the  court  that  the 
motions  heretofore  made  to  reverse  the  judgment  and  remand 
said  cause  for  a  new  trial,  be  and  the  same  are  denied,  and 
the  motion  heretofore  made  to  affirm  the  judgment  herein,  is 
allowed ;  and  it  is  therefore  ordered  by  the  court  that  the  judg- 
ment aforesaid  be  affirmed  in  all  things,  and  stand  in  full  force 
and  effect,  notwithstanding  the  said  matter  and  things  therein 
assigned  for  error,  and  that  motion  for  procedendo  be  allowed. 
And  it  is  further  considered  by  the  court,  that  the  said  ap- 
pellee. .    defendant.,   in  error  recover  of  and  from  the  said 

appellant.,   plaintiff.,    in  error  costs,  by   in  this 

behalf  expended,  and  that have  execution  therefor. 

5241  Reversal 

(Caption) 

On  this  day  came  again  the  said  parties,  and  the  court  hav- 
ing diligently  examined  and  inspected,  as  well  the  record  and 
proceedings  aforesaid,  as  the  matters  and  things  therein  as- 
signed for  error,  and  being  now  sufficiently  advised  of  and  con- 
cerning the  premises,  are  of  the  opinion  that  in  the  record  and 
proceedings  aforesaid,  and  in  the  rendition  of  the  judgment 
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aforesaid,  there  is  manifest  error :  therefore,  it  is  considered  by 
the  court  that,  for  that  error,  and  others  in  the  record  and 

proceedings  aforesaid,  the  judgment  of  the   court 

of county,  in  this  behalf  rendered,  be  reversed,  an- 
nulled, set  aside,  and  wholly  for  nothing  esteemed,  and  that 

this  cause  be  remanded  to  the court  of 

.county  for  such  other  and  further  proceedings  as  to  law  and 
justice  shall  appertain,  and  the  motion  heretofore  entered  to 
affirm  said  judgment  is  denied.    And  it  is  further  considered 

by  the  court  that  the  said   recover  of  and 

from  the  said costs,  by in  this  behalf 

expended,  to  be  taxed,  and  that have  execution 

therefor. 


5242  Rehearing,  granting 

A  rehearing  under  appellate  court  rule  27  for  the  first  dis- 
trict is  allowed  only  from  a  decision  which  finally  determines 
the  cause.31 

5243  Rehearing,  notice 

To : 

You  are  hereby  notified  that  it  is  the  intention  of  appellant 
to  make  application  and  file  a  petition  for  a  rehearing  of  said 
cause  in  said  appellate  court,  in  accordance  with  the  rules  of 
said  court. 

Dated,  etc. 

5244  Procedendo 

State   of   Illinois,  1 

Appellate  Court,    >ss. 
District.   J 

The  people  of  the  state  of  Illinois,  to  the court  of 

the  county  of   ,  greeting : 

Whereas,  in  a  certain  plea,  which  was  before  the 

court, of county,  between , 

plaintiff,  and   ,  defendant,  the  judgment  of  said 

court  of county,  was  rendered  in  favor 

of  said  and  against  the  said   and 

the  said having  prayed  an  appeal  to  the  appellate 

court,  within  and  for district  of  said  state,  which  was 

granted  by  the  said   court  of   county 

on entering  into  bond,  according  to 

law  ;* 32   and   the   said   appellate   court,   having   affirmed   the 

si  Pieser  v.   Minkota  Milling  Co.,  32  Insert  between  stars  the  follow- 

222  111.  139,  142   (1906).  ing,  in  case  of  reversal:   "and  the 
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of  the  said court  of county 


We  therefore  command  you,  and  every  one  of  you,  that  you 
proceed  with  effect  according  to  law,  to  final  execution  of  the 

judgment  of  the  said court  of county  against 

the  said notwithstanding  the  said  appeal. 

Witness,  honorable    ,  presiding  justice  of  the 

appellate  court,  and  the  seal  thereof,  at ,  this 

day  of   ,  in  the  year  of  our  Lord  nineteen  hundred 

and  


Clerk  of  the  Appellate  Court  of 
the district. 


APPEAL 


5245  Final  judgment,  reversal  and  reman dment,  practice 

A  judgment  of  the  appellate  court  reversing  and  remanding, 
or  a  judgment  partly  affirming  and  partly  reversing,  is  not 
final  and  appealable.33  So  a  judgment  of  reversal  and  remand- 
ment  for  further  proceedings  which  does  not  amount  to  the 
mere  carrying  into  effect  of  the  judgment  or  mandate  of  the 
appellate  court,  is  not  appealable  to  the  supreme  court  nor  re- 
viewable on  writ  of  error.34  A  judgment  of  reversal  upon  one  of 
several  issues  presented  in  the  appellate  court,  and  remandment 
for  a  new  trial,  is  not  a  final  and  appealable  judgment.  To 
obtain  a  final  judgment,  there  must  be  in  the  appellate  court 
a  limited  assignment  of  error  to  a  single  issue  or  question.35 
An  appellate  court  order  of  remandment  for  a  retrial  without 
specific  directions  is  not  final  and  is  not  therefore  appealable 
to  the  supreme  court,  even  when  the  appellate  court  grants  a 
certificate  of  importance.36 

In  cases  in  which  the  supreme  court  has  appellate  jurisdiction 
and  the  appellate  court  reverses  and  remands  the  cause,  it  is 

said  appellate  court,  having  reversed  court,   and  the  said   appellate  court 

the  judgment  of  the  said having  dismissed  said  appeal:  " 

court   of    county   and    re-  33  Funk  v.  Kempton,  221  111.  436, 

manded  said  cause  for  a  new  trial."  440   (1906)  ;  Griswold  v.  Smith,  214 

Upon   dismissal   of  appeal,   insert  111.  323,  329  (1905). 

in  place  of  matter  between  stars,  the  34  Knapp,  Stout  &  Co.  v.  Ross,  181 

following:  "and  it  having  been  cer-  111.  392,  395  (1899). 

titled   to    said    appellate   court   that  35  Riley  v.   Lamson,   253  111.   258, 

the  said   has  failed  259  (1912). 

to  prosecute  said  appeal,   according  sc  Read  v.  Boyle,  234  111.  105,  108 

to  the  conditions  of  the  said  bond,  (1908). 
and  the  rules  of  the  said  appellate 
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proper  to  move  for  a  vacation  of  the  remanding  order  and  to 
grant  an  appeal  to  the  supreme  court.37 

5246  Motion 

(Caption) 

Now  comes  the  appellant  herein,  by ,  its  attor- 
neys, and  prays  an  appeal  herein  from  the  judgment  of  this 

court  entered  herein  on  the day  of ,  19.  .,  and 

for  the  appropriate  orders  thereon. 
Dated,  etc.38 

CERTIFICATE  OF  IMPORTANCE 

5247  Not  grantable 

No  appeal  and  certificate  of  importance  should  be  granted 
by  the  appellate  court  when  it  finds  the  facts  differently  from 
those  found  by  the  trial  court,  as  the  finding  of  the  facts  by 
the  appellate  court  concludes  the  party  against  whom  the  find- 
ing is  made.39 

5248  Necessity 

A  certificate  of  importance  by  the  judges  of  the  appellate 
court  is  necessary  where  the  sum  of  the  value  in  controversy 
does  not  exceed  one  thousand  dollars  exclusive  of  costs.40  A 
judgment  which  is  based  upon  several  distinct  and  separate 
claims  is  not  appealable  to  the  supreme  court  without  a  certifi- 
cate of  importance,  although,  when  considered  as  an  entirety, 
the  judgment  exceeds  one  thousand  dollars,  unless  the  particular 
claim  appealed  from  also  exceeds  that  amount.41 

In  cases  determined  upon  a  demurrer,  the  supreme  court  has 
jurisdiction  to  review  an  appellate  court  judgment,  without  a 
certificate  of  importance,  if  the  declaration  claims  more  than 
one  thousand  dollars;  although  after  the  overruling  of  the 
demurrer  and  the  standing  'by  such  demurrer,  a  judgment  is 
entered  by  default  for  less  than  one  thousand  dollars.42 

The  supreme  court  has  no  jurisdiction  in  ex  delicto  actions 
involving  a  judgment  against  the  plaintiff  for  costs,  where  there 

37Henning   v.    Sampsell,    236    111.  4«  People   v.    Crow,    240    111.    348, 

875,  376,  379  (1908').  351   (1909);   Funk  v.  Kempton,  235 

38  Attach  notice  and  proof  of  serv-       111.  280,  282  (1908). 

ice.  41  Bache  v.  Ward,  225  111.  320,  324 

39  Sparta   Gas    &    Electric   Co.   v.       (1907). 

Illinois    Southern   Ry.   Co.,    247    111.  42  Willard   v.    Zehr,    215   111.    148, 

346,  349  (1910).  154  (1905). 
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is  no  certificate  of  importance,  although  the  parties  agree  that 
the  trial  court  might  consider  the  plaintiff  to  be  entitled  to  an 
amount  exceeding  one  thousand  dollars  damages  if  the  defend- 
ant is  liable.  It  is  the  amount  of  the  judgment  and  not  what 
the  evidence  shows,  or  what  the  parties  agree  upon  as  to  the 
amount  of  the  damages,  if  damages  should  be  awarded,  which 
controls  the  right  of  appeal.13  So,  in  an  appeal  from  a  judg- 
ment for  costs,  a  certificate  of  importance  is  necessary  to  give 
the  supreme  court  jurisdiction,  where  there  is  a  judgment  over- 
ruling a  demurrer  on  one  count  claiming  more  than  one  thou- 
sand dollars  and  there  is  a  trial  upon  another  count,  if  the 
damages  claimed  in  both  counts  arise  from  the  same  injury.44 

5249  Petition,  limitation 

An  application  to  the  appellate  court  for  a  certificate  of  im- 
portance in  cases  which  are  not  appealable  or  reviewable  in  the 
supreme  court  except  on  certificate  of  importance,  must  be 
made  and  allowed  within  twenty  days  from  the  entry  of  the 
judgment,  in  term  time  or  in  vacation.45 

5250  Petitions 

(Caption) 

To  the  honorable,  the  judges  of  the  appellate  court  of  the 

district,  aforesaid : 

Your  petitioner, ,  respectfully  represents  unto 

3^our  honors  that  he  obtained  a  judgment  against  the 

railway  company  on  the day  of ,  19. .,  in  the 

court  of  the  county  of  ,  aforesaid,  for 

the  sum  of dollars  and cents,  being  double  the 

amount  expended  by  your  petitioner  in  the  construction  of  a 
farm  crossing  across  the  right  of  way  of  the  said  railway  com- 
pany, which  said  judgment  was  recovered  as  a  penalty  under 
and  by  virtue  of  paragraphs  62,  65  and  66  of  chapter  114, 
Hurd's  Statute,  1909. 

That  from  the  judgment  obtained,  as  aforesaid,  by  your 
petitioner  against  the  railway  company,  the  said  railway  com- 
pany perfected  an  appeal  to  the  appellate  court  of  the 

district  of  the  state  of  Illinois;  that  the  said  judgment  so  ap- 
pealed from  was  reversed  by  the  appellate  court,  aforesaid,  by 

a  judgment  entered  on  the day  of ,  19 . . ,  the 

opinion  in  the  said  cause  having  been  written  by  the  honorable 

43  Wheeler  v.  Pullman  Palace  Car  45  Erlinger  v.  St.  Louis  &  O'F.  Ey. 
Co.,  228  111.  28,  30  (1907).  Co.,  245  111.  304,  305   (1910);   Sees. 

44  Haas  v.  Tegtmeier,  225  111.  275  8,  15,  Appellate  Court  act ;  Sees.  100, 
(1907).  121,  Practice  act,  as  amended. 
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of  the  judges  of  said  court ;  that  this  petitioner 's 

land  lies  adjoining  the  right  of  way  of  the  said  railroad  on  the 
north  thereof;  that  there  is  an  interurban  railroad  adjoining 
the  said  railroad  right  of  way  on  the  south  thereof,  and  that 
in  the  use  of  his  said  land  on  the  north  side  of  said  railroad  it 
is  necessary  to  cross  said  railroad  with  a  farm  crossing  to  get 
to  said  interurban  railroad. 

That  while  the  amount  of  this  judgment  was  for  only 

dollars  and cents,  the  questions  involved  are  important 

and  are  questions  that  have  never  been  passed  on  by  the 
supreme  court  of  this  state,  and  that  this  case,  decided  by  this 
court,  involves  questions  of  such  importance,  both  on  account 
of  principal  and  collateral  interests  as  that  it  should  be  passed 
upon  by  the  supreme  court. 

That  the  question  involved  in  this  case  that  is  of  such  im- 
portance that  should  be  passed  upon  by  the  supreme  court  is  as 
to  whether  or  not  the  landowner  owning  land  on  one  side  of 
a  steam  railroad  and  adjoining  the  same,  can  force  and  compel 
the  said  railroad  company  to  construct  a  farm  crossing,  under 
and  by  virtue  of  sections  62,  65  and  66  of  chapter  114,  Hurd's 
Statute,  on  the  said  railroad  right  of  way  so  that  the  owner  of 
the  said  land  adjacent  to  and  adjoining  the  railroad  on  one 
side  can  get  from  his  land  to  the  interurban  railroad  on  the 
other  side  of  the  steam  railroad. 

That  there  is  another  question  involved  in  this  case  that  is 
of  such  importance  that  it  should  be  passed  upon  by  the 
supreme  court,  and  that  question  is  as  to  whether  or  not,  when 
a  landowner  owning  land  adjoining  a  steam  railroad  on  one 
side  thereof,  buys  land  on  the  other  side  of  the  steam  railroad, 
and  a  farm  crossing  becomes  necessary,  his  motive  and  purpose 
in  buying  the  land  on  the  other  side  of  the  steam  railroad  can 
be  inquired  into,  and  whether  that  motive  will  in  any  way 
affect  the  question  as  to  the  landowner  being  entitled  to  a  farm 
crossing.  For,  one  of  the  grounds  of  the  decision  of  this  case  in 
this  court  was  that  the  purchase  of  the  land  by  your  petitioner 
on  the  south  side  of  the  right  of  way  of  the rail- 
way company  was  a  mere  subterfuge. 

That  section  62  of  chapter  114,  Hurd's  Statute,  provides 
(Insert  section)  ;  that  by  virtue  of  that  provision  your  peti- 
tioner is  claiming,  since  he  owns  land  which  adjoins  the  right 

of  way  of  the railway  company,  to  have  the  right 

to  have  the  said  farm  crossing  constructed  in  order  that  he 
might  cross  from  his  lands  so  adjoining  the  right  of  way  of  the 
said  railroad  to  the  interurban  railroad ;  and  as  to  his  land  so 
purchased  on  the  south  side  thereof,  your  petitioner  is  claim- 
ing that  it  is  necessary  for  the  use  of  his  said  lands  so  adjoin- 
ing the  said  railroad  that  he  have  this  farm  crossing. 

That  the  state  of  Illinois  is  being  intersected  with  interurban 
railroads  and  that  the  great  majority  of  them  are  being  con- 
structed along  the  line  of  steam  railroads  with  one  side  of 
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their  right  of  way  coincident  with  one  side  of  the  right  of 
way  of  the  steam  railroads,  and  that  it  is  important  that  the 
supreme  court  of  this  state  pass  on  the  question  as  to  whether 
or  not  the  owner  of  lands  adjoining  such  steam  railroads  will 
be  entitled  to  farm  crossings  across  the  right  of  way  of  such 
steam  railroads  to  the  said  interurban  railroads. 

That  your  petitioner  is  desirous  of  taking  this  ease  on  appeal 
to  the  supreme  court  and  that  he  will  not  be  allowed,  under  the 
statute,  to  take  the  case  to  the  supreme  court  on  appeal  unless 
a  majority  of  the  judges  of  this  court  shall  be  of  the  opinion 
that  the  said  case,  regardless  of  the  amount,  involves  a  ques- 
tion of  such  importance  either  on  account  of  principal  or  col- 
lateral interests  as  that  it  should  be  passed  upon  by  the  supreme 
court. 

Your  petitioner  therefore  makes  this  his  application,  in  ac- 
cordance with  the  rules  of  the  court,  and  prays  that  he  be 
allowed  an  appeal  from  the  judgment  entered  in  this  court  on 

the day  of ,  19.  .,  to  the  supreme  court  of  the 

state  of  Illinois,  and  that  your  honors  grant  to  him  a  certificate 
of  importance  and  certify  to  the  supreme  court  the  grounds 
of  granting  this  appeal.  And  for  this  purpose  your  petitioner 
offers  as  securities  on  the  appeal  bond and  accompa- 
nies this  application  with  an  affidavit  showing  the  solvency  and 
sufficiency  of  the  securities  so  proposed. 


(Verification)  46 


(Caption) 

To  the  honorable of  the  court  in  and 

for  the district : 

The  appellants  in  the  above  entitled  cause  by , 

their  attorneys,  respectfully  pray  that  an  appeal  may  be  allowed 
from  the  order  and  judgment  of  this court  affirm- 
ing the  judgment  of  the court,  upon  the  ground  that 

the  said  cause  as  appears  by  the  record  herein  involves  ques- 
tions of  law  of  such  importance  that  they  should  be  passed  upon 
by  the  supreme  court ;  and  your  petitioners  will  ever  pray. 


Attorneys,  etc. 


5251  Certificates 


(Caption) 

And  now  on  this  the   day  of  ,  19 . . ,  being 

in  vacation  after  the term,  19 .  . ,  of  this  court,  comes 

,   the  appellee  in  the  above  entitled  cause,  and 

46  Attach    affidavit    showing    solv- 
ency. 
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makes  application  for  an  appeal  from  this  court  to  the  su- 
preme court  from  the  judgment  entered  in  vacation  in  this 

cause  on  the day  of ,  19. .,  which  judgment 

reversed  the  judgment  of  the  circuit  court  of    

county  without  remanding  the  cause,  and  in  and  by  the  said 
application  presents  to  the  judges  of  this  court  a  brief  state- 
ment in  writing,  giving  the  title  of  the  cause,  the  nature  and 
amount  of  the  judgment  from  which  the  appeal  is  desired, 
the  date  of  the  rendition  of  such  judgment,  and  the  names 
of  the  securities  proposed,  accompanied  with  affidavits  show- 
ing the  solvency  and  sufficiency  of  the  securities  so  proposed. 

And  the  said  judgment  in  the  circuit  court  of   

county,  which  judgment  was  reversed  by  this  court  on  the 

said day  of ,  19 .  . ,  being  for  the  sum  of 

dollars  and  cents,  and  the  said   not  being 

entitled  to  an  appeal  from  this  court  to  the  supreme  court  of 
the  state  of  Illinois,  only  in  case  a  majority  of  the  judges 
of  this  court  shall  be  of  the  opinion  that  the  said  case,  re- 
gardless of  the  amount  involved,  decided  by  them,  involves 
a  question  of  such  importance,  either  on  account  of  prin- 
cipal or  collateral  interest,  as  that  it  should  be  passed  upon 
by  the  supreme  court,  we,  the  undersigned,  a  majority  of 
the  judges  of  the  said  appellate  court,  do  hereby,  after  due 
consideration  thereof,  find  that  this  cause  so  decided  by  this 

court  on  the    day  of    ,  19..,  does  involve  a 

question  of  such  importance  both  on  account  of  principal 
and  collateral  interests  as  that  it  should  be  passed  upon  by 
the  supreme  court  of  the  state  of  Illinois,  and  do  find  that 
the  question  involved  in  this  case  is  of  such  importance  as 
that  it  should  be  passed  upon  by  the  supreme  court  of  the 
state  of  Illinois,  is  as  to  whether  or  not  a  landowner,  owning 
land  on  one  side  of  a  steam  railroad  organized  under  the 
Railroad  act,  and  adjoining  the  same,  can  force  and  compel 
the  said  railroad  company  to  construct  a  farm  crossing  under 
and  by  virtue  of  sections  62,  65,  66  of  chapter  114,  Hurd's 
Statute,  on  the  said  railroad  right  of  way  so  that  the  owner 
of  the  said  land  adjacent  to  and  adjoining  the  said  railroad 
on  one  side  thereof,  can  cross  from  his  land  so  adjoining  and 
adjacent  to  the  said  railroad  on  one  side  thereof  to  an  inter- 
urban  railroad  on  the  other  side  of  the  said  steam  railroad, 
and  whose  right  of  way  adjoins  the  right  of  way  of  the  said 
steam  railroad ;  and  we  do  further  find  that  this  cause  decided 

by  this  court  on  the  day  of ,  19.  .,  does  also 

involve  another  question  of  such  importance  as  that  it  should 
be  passed  upon  by  the  supreme  court  of  the  state  of  Illinois; 
which  other  question  of  such  importance  that  it  should  be 
passed  upon  by  the  supreme  court  is  as  to  whether  or  not 
when  a  landowner  owning  land  adjoining  a  steam  railroad, 
organized  under  the  Railroad  act,  on  one  side  thereof  buys 
land  on  the  other  side  of  the  right  of  way  of  the  said  steam 
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railroad  and  a  farm  crossing  becomes  necessary,  in  order 
to  pass  from  his  land  on  the  one  side  of  the  said  steam  rail- 
road to  the  land  on  the  other  side,  his  motives  and  purpose 
in  buying  the  land  on  the  other  side  of  the  said  right  of  way 
of  the  steam  railroad  can  be  inquired  into,  and  as  to  whether 
that  motive  will  in  any  way  affect  the  question  as  to  the  land- 
owner being  entitled  to  a  farm  crossing  under  the  said  sec- 
tions of  the  said  statute. 

And  we,  the  undersigned,  a  majority  of  the  judges  of  the 
appellate  court  of  the district  of  the  state  of  Illinois,  be- 
ing of  the  opinion  that  this  case,  regardless  of  the  amount,  in- 
volves the  above  questions,  and,  being  of  the  further  opin- 
ion that  the  said  questions  are  of  such  importance,  both  on 
account  of  principal  and  collateral  interests  as  that  they 
should  be  passed  upon  by  the  supreme  court  of  the  state  of 
Illinois,  do  therefore  grant  the  appeal  prayed  for  by  the  said 

from   the   judgment   entered   in   this   court  on 

the day  of ,  19 . . ,  to  the  supreme  court  of  the 

state  of  Illinois,  upon  the  said filing  an  appeal  bond 

in  the  penal  sum  of   dollars  with  the  clerk  of  this 

court  within  ....  days  after  the  said day  of , 

19 . . ,  with  the  securities   offered  by  him ;  which 

securities  are  hereby  approved;  and  we  do  hereby  certify 
to  the  supreme  court  the  above  as  the  grounds  granting  said 
appeal. 

In  witness  whereof,  etc. 

1 


Judges  of  the  appellate  court 
of district,  Illinois. 


(Caption) 

The  court  having  considered  the  petition  of  plaintiff  in 
error  praying  for  an  appeal  from  the  order  and  judgment 
of  this  court  in  said  cause  to  the  supreme  court  of  the  state 
of  Illinois,  and  the  court  being  fully  advised  in  the  prem- 
ises, are  of  the  opinion,  and  therefore  certify,  that  this  cause 
involves  questions  of  law  of  such  importance  on  account  of 
principal  and  collateral  interests  involved  as  that  they  should 
be  passed  upon  by  the  supreme  court ;  it  is  therefore  ordered 
that  an  appeal  be  allowed  herein  to  the  said  supreme  court 
without  bond. 


I 


ustices. 

c 

(Caption) 

This  day  came  appellants  in  the  above  entitled  cause,  and 
the  undersigned,    ,  of  the  justices  of  said  court 
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having  duly  considered  the  petition  heretofore  filed  herein 
praying  an  appeal  to  the  supreme  court,  and  being  fully  ad- 
vised in  the  premises,  doth  find  that  said  cause  involves  ques- 
tions of  law  of  such  importance  both  on  account  of  princi- 
pal and  collateral  interests  and  in  reference  to  the  validity 
of  certain  statutes  as  that  they  should  be  passed  upon  by  the 
supreme  court.  It  is  therefore  ordered  that  the  prayer  of 
said  petitioner  in  said  petition  be  and  the  same  is  hereby 
granted  and  that  such  appeal  be  and  the  same  is  hereby  al- 
lowed to  the  supreme  court  upon  said  appellants   

filing  a  bond  of    herein  with    as 

surety  therein  within days  from  date. 

Justices  appellate  court,  etc. 

(Caption) 

We,  the  undersigned  judges,  do  certify  that  the  above 
case  involves,  such  questions  of  importance  on  account  of 
principal  and  collateral  interests  that  it  should  be  passed 
upon  by  the  supreme  court. 

Dated,  etc. 


Judges. 


5252  Motion  to  approve  bond 

(Caption) 

Now  comes  the  ,  appellant  herein,  by , 

its  attorneys,  and  presents  its  appeal  bond  upon  the  appeal  of 
the  above  cause  to  the  supreme  court  of  the  state  of  Illinois, 
and  moves  the  court  to  approve  and  file  the  same. 

Attorney  for  appellant. 

5253  Appeal  bond 

Know  all  men  by  these  presents,  that  we,  ,  as 

principals,  and ,  as  surety,  of  the  county  of 

and  state  of  Illinois,  are  held  and  firmly  bound  unto , 

also  of  the  same  county  and  state,  in  the  penal  sum  of 

dollars,  lawful  money  of  the  United  States,  for  the  payment 
of  which  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly,  severally  and  firmly 
by  these  presents. 

Witness  our  hands  and  seals,  this day  of , 

19... 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
the  said did  on  the day  of ,  19 . . , 
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in  the   court  of  county,  in  the  state 

aforesaid,  and  of    term  thereof,   19 . . ,  recover  a 

judgment  against  the  said for  the  sum  of 

dollars  and cents,  besides  costs  of  suit,  from 

which  said  judgment  of  the   court  of   

county  the  said prayed  for  and  obtained  an  appeal 

to  the  appellate  court  within  and  for  the district  of  said 

state ;  and,  whereas,  the  said  appellate  court  did,  on  the 

day  of ,  19 . . ,  and  at  the term  thereof, 

19 . . ,  affirm  the  judgment  of  the  court  afore- 
said, and  did  render  judgment  against  the  above  bounden  for 
costs  of  suit,  from  which  order  of  affirmance  and  judgment 

of  the  said  appellate  court  the  said has  prayed  for 

and  obtained  an  appeal  to  the  supreme  court  of  the  state  of 
Illinois. 

Now,  therefore,  if  the  said  shall  duly  prose- 
cute   said  appeal,  with  effect,  and  moreover,  pay  the 

amount  of  the  judgment,  costs,  interest  and  damages  ren- 
dered and  to  be  rendered  against  him  in  case  the  said  judg- 
ment shall  be  affirmed  or  said  appeal  dismissed  in  said  supreme 
court,  then  the  above  obligation  to  be  void;  otherwise  to  re- 
main in  full  force  and  virtue. 

(Signatures  and  seals) 

5254  Bill  of  exceptions  in  appellate  court 

The  provision  of  the  Practice  act  relating  to  bills  of  excep- 
tions has  no  application  to  the  appellate  courts.47 

5255  Praecipe  for  record 

(Caption) 

Honorable  clerk  of  the  appellate  court   district, 

Illinois : 

Please  furnish  transcript  in  the  above  entitled  cause  of  all 
proceedings  in  your  court  for  use  on  appeal  to  the  supreme 
court,  said  transcript  to  contain  the  following,  viz. : 

19. ..  Motion  to  strike  the  bill  of  exceptions  from  the  tran- 
script of  the  record. 

Cross-motion,  and  application  of  appellant  for  extension  of 
time  for  filing  its  objections  (and  suggestions  in  support)  to 
motion  of  appellee  to  strike  from  the  transcript  of  the  record 
the  bill  of  exceptions,  with  affidavit   attached. 

Counter  suggestions. 

Order  reserving  motion  to  strike  bill  of  exceptions  from 
transcript  of  record  to  hearing. 

47  Hall  v.  Eoyal  Neighbors,  231  111. 
185,  192  (1907). 
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Motion  of  appellant  to  extend  time  to  file  abstracts  and 
briefs  to  ,  19 .  . . 

Order  extending  time  of  appellant  to  file  abstracts  and 
briefs  to ,  19 . . . 

Motion  and  petition  that  cause  be  transferred  to  the  main 
docket  of  original  appellate  court  for   district. 

19 . .  Motion  with  suggestions  to  extend  time  to  file  appel- 
lee 's  brief. 

Order  denying  motion  to  set  aside  order  assigning  cause 
to  branch  court  and  transferring  to  main  court. 

Motion  for days'  time  in  which  to  file  reply  briefs. 

Order  taking  case. 

19. ..  Order  denying  motion  to  strike  bill  of  exceptions  from 
record. 

Order  of  affirmance. 

Notice  of  petition  for  rehearing. 

Motion  for  appeal. 

Order  allowing  appeal. 

Order  denying  rehearing. 

Motion  to  approve  and  file  bond. 

Order  approving  bond,  etc. 

Appeal  bond. 

Also,  please,  send  us  transcript  of  the  record  of  the  court 
below  which  was  filed  with  you  on  the  lodgment  of  the  case  in 
your  court,  for  transmission  to  the  supreme  court. 

Dated,  etc. 

Attorney  for  

5256  Assignment  of  errors 

(Caption) 

First,  The  appellate  court  erred  in  affirming  the  judgment 
of  the  superior  court,  and  the  appellate  court  erred  in  not 
reversing  the  judgment  of  said  superior  court. 

Second,  The  appellate  court  erred  in  not  holding  that  the 
superior  court  erred: 

1,  In  admitting  improper  evidence  offered  by  the  plaintiffs, 
and  in  each  of  its  rulings  thereon. 

2,  In  excluding  proper  evidence  offered  by  and  on  behalf 
of  the  defendant,  and  in  each  of  its  rulings  thereon. 

3,  In  overruling  defendant's  motion,  made  at  the  conclu- 
sion of  the  plaintiff's  evidence,  to  instruct  the  jury  to  find  the 
issues  for  the  defendant,  and  in  not  giving  the  written  in- 
struction requested  in  said  motion,  which  written  instruction 
was  separately  tendered  to  the  court  and  by  it  refused. 

4,  In  overruling  the  defendant's  motion  made  at  the  con- 
clusion of  all  the  evidence,  to  instruct  the  jury  to  find  the 
issues  for  the  defendant,  and  in  not  giving  the  written  instruc- 
tion requested  in  said  motion,  which  written  instruction  was 
separately  tendered  to  the  court  and  by  it  refused. 
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5,  In  giving  each  and  every  of  the  instructions  offered  and 
given  at  the  request  of  the  plaintiffs. 

6    In  giving   the    instruction  offered  and   given   at 

the  request  of  the  plaintiffs. 

7,  In  refusing  to  give  to  the  jury  the instruction 

requested  by  the  defendant. 

8,  In  holding  that  the  contracts  evidenced  by  the  bills  of 
lading  introduced  in  evidence,  and  each  and  every  of  them, 
were  "written  contracts"  within  the  meaning  of  section  16 
of  chapter  83  of  the  Revised  Statute  of  the  state  of  Illinois. 

9,  In  not  holding  that  the  contracts  evidenced  by  the  bills 
of  lading  introduced  in  evidence,  and  each  and  every  of  them, 
were  not  "written  contracts"  within  the  meaning  of  said  sec- 
tion 16. 

10,  In  holding  that  the  plaintiffs  were  not  bound  by  that 
clause  of  the  bills  of  lading  limiting  the  defendant's  liability 
to  such  loss  as  should  occur  on  its  own  lines  of  road. 

11,  In  not  holding  that  the  plaintiffs  were  bound  by  that 
clause  of  the  bills  of  lading  limiting  the  defendant's  liability 
to  such  loss  as  should  occur  on  its  lines  of  road. 

12,  In  holding  the  defendant  liable  for  the  negligence  of 
its  connecting  lines. 

13,  In  submitting  to  the  jury  the  question  of  defendant's 
liability  for  the  negligence  of  its  connecting  lines. 

14,  In  not  holding  that  the  defendant  was  not  liable  for 
the  negligence  of  its  connecting  lines. 

15,  In  holding  that  the  contracts  and  each  of  them,  evi- 
denced by  the  bills  of  lading  introduced  in  evidence  herein, 
were  governed  in  their  nature,  interpretation  and  effect  by 
the  laws  of  the  state  of  Illinois. 

16,  In  not  holding  that  the  contracts,  and  each  of  them, 
evidenced  by  the  bills  of  lading  introduced  in  evidence  herein 
were  governed  in  their  nature,  interpretation  and  effect  by 
the  laws  of  the  state  of 

17,  In  refusing  to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

18,  That  improper  remarks  were  made  by  the  attorney  for 
plaintiffs  in  the  presence  of  the  jury,  in  this  that  (State  specific- 
ally the  nature  of  the  remarks  made). 

19,  In  not  holding  that  the  verdict  is  contrary  to  the  evi- 
dence. 

20,  In  not  holding  that  the  verdict  is  contrary  to  law. 

21,  In  not  holding  that  the  verdict  is  contrary  to  law  and 
the  evidence. 

22,  In  not  holding  that  the  verdict  is  against  the  weight 
of  the  evidence. 

23,  In  not  holding  that  the  verdict  is  contrary  to  the  in- 
structions of  the  court  to  the  jury. 

24,  In  not  holding  that  the  verdict  of  the  jury  should  have 
been  for  the  defendant. 
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25,  In  not  holding  that  the  verdict  is  excessive. 

26,  In  overruling  the  defendant's  motion  for  a  new  trial. 
27  j  In  entering  judgment  on  the  verdict. 

28,  In  not  holding  that  the  action  was  barred  by  the  statute 
of  limitations. 

Third,  The  application,  to  the  contracts  for  interstate  trans- 
portation involved  in  this  suit,  of  section  96  of  chapter  114 
of  the  Revised  Statute  of  Illinois,  reading  as  follows:  (In- 
sert section),  is  an  interference  with  interstate  commerce  and 
a  regulation  of  and  a  burden  upon  such  commerce,  in  viola- 
tion of  the  right  secured  to  this  defendant  by  section  8  of  arti- 
cle I  of  the  constitution  of  the  United  States,  providing  that 
the  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  Indian 
tribes. 

Fourth,  The  application,  to  the  contracts  for  interstate 
transportation  involved  in  this  suit,  of  the  laws  of  Illinois 
forbidding  a  common  carrier  to  limit  its  liability  to  its  own 
line,  by  any  notice  expressed  in  its  receipt  or  bills  of  lading, 
is  an  interference  with  interstate  commerce  and  a  regulation 
of  and  a  burden  upon  such  commerce,  in  violation  of  a  right 
secured  to  this  defendant  by  said  section  eight. 

Fifth,  The  refusal  of  the  superior  and  appellate  courts  to 
recognize  the  validity  of  that  stipulation  in  the  said  bills  of 
lading,  and  each  of  them,  introduced  in  evidence,  limiting 
the  responsibility  of  the  defendant  to  such  loss  as  should 
occur  on  its  own  line  of  road,  deprives  the  defendant  of  a 
right  secured  to  it  by  said  section  eight. 

Sixth,  The  refusal  of  the  superior  and  appellate  courts  to 

recognize  the  validity  under  the  laws  of  the  state  of 

of  that  stipulation  in  the  said  bills  of  lading,  and  each  of 
them,  introduced  in  evidence,  limiting  the  responsibility  of 
the  defendant  to  such  loss  as  should  occur  on  its  own  lines 
of  road,  deprives  the  defendant  of  a  right  secured  to  it  by 
section  1  of  article  IV  of  the  constitution  of  the  United  States, 
providing  that  full  faith  and  credit  shall  be  given  in  each 
state  to  public  acts,  records  and  judicial  proceedings  of  every 
state. 

Seventh,  The  ruling  of  the  superior  and  appellate  courts 
that  the  contracts  evidenced  by  the  bills  of  lading  introduced 
in  evidence  were  governed  by  the  laws  of  the  state  of  Illi- 
nois deprives  the  defendant  of  a  right  secured  to  it  by  said 
section  1  of  article  IV,  etc. 

Eighth,  The  ruling  and  decision  of  the  superior  and  appel- 
late courts  that  under  the  evidence  in  this  case  plaintiffs  were 
not  bound  by  that  clause  of  the  bills  of  lading,  and  each  of 
them,  limiting  the  responsibility  of  the  defendant  to  such 
loss  as  should  occur  on  its  own  lines  of  road,  deprives  the 
defendant  of  a  right  secured  to  it  by  said  section  1  of  article 
IV,  etc. 
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Ninth,  The  ruling  and  decision  of  the  superior  and  appel- 
late courts  that  under  the  laws  of  the  state  of  

plaintiffs  were  not  bound  by  that  clause  of  the  bills  of  lad- 
ing, and  each  of  them,  limiting  the  defendant's  liability  to 
such  loss  as  should  occur  on  its  own  road,  deprives  the  de- 
fendant of  a  right  secured  to  it  by  said  section  1  of  article 
IV,  etc. 

Respectfully  submitted, 


Attorney  for 


(Caption) 

1,  The  appellate  court  erred  in  affirming  the  judgment  of 
the  trial  court. 

2,  The  appellate  court  erred  in  not  reversing  the  judg- 
ment  of  the   trial   court. 

3,  The  appellate  court  erred  in  not  reversing  the  judgment 
of  the  trial  court,  because  said  judgment  was  based  upon 
a  verdict  contrary  to  the  law  and  the  evidence. 

4,  The  appellate  court  erred  in  not  reversing  the  judgment 
of  the  trial  court,  for  the  reason  that  the  verdict  on  which 
said  judgment  is  founded  is  not  justified  by  the  evidence. 

5,  The  appellate  court  erred  in  not  reversing  the  judg- 
ment of  the  trial  court,  for  the  reason  that  the  trial  court 
erred  in  overruling  appellant's  motion  made  at  the  close  of 
appellee's  evidence  to  direct  the  jury  to  find  appellant  not 
guilty. 

6,  The  appellate  court  erred  in  not  reversing  the  judg- 
ment of  the  trial  court,  for  the  reason  that  the  trial  court 
erred  in  overruling  appellant's  motion  made  at  the  close  of 
all  the  evidence  to  direct  the  jury  to  find  appellant  not  guilty. 

7,  The  appellate  court  erred  in  not  reversing  the  judg- 
ment of  the  trial  court,  for  the  reason  that  the  trial  court 
erred  in  giving  to  the  jury,  at  the  request  of  the  appellee, 
an  erroneous  instruction,  to  wit,  instruction  number   

8,  The  appellate  court  erred  in  not  reversing  the  judgment 
of  the  trial  court,  for  the  reason  that  the  trial  court  erred 
in  refusing  to  submit  to  the  jury,  at  the  request  of  appel- 
lant,   proper    instructions,    to    wit,    numbers     and 


9,  The  appellate  court  erred  in  not  reversing  the  judg- 
ment of  the  trial  court  because  the  trial  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial  and  in  entering 
judgment  on  the  verdict. 

Wherefore,  appellant  prays  that  the  judgments  of  the  ap- 
pellate court  and  the  court  mav  be  reversed. 


Attorneys  for  appellant. 
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(Caption)  ..         , 

And  now   comes  the   said    ,   appellant  herein, 

by  its  attorneys,  and  says  that  in  the  record  and  proceedings 
aforesaid  in  said  appellate  court  there  is  manifest  error,  in 

this,  to  wit:  xi.         j 

1,  That  said  appellate  court  erred  in  affirming  the  judg- 
ment of  said court. 

2,  That  there  are  other  errors  apparent  in  said  record  and 
proceedings.  .      . 

Wherefore,  the  appellant  prays  that  said   judgment  may 
be  reversed,   etc. 


Attorneys  for  appellant 


48 
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JURISDICTION 

5257  Generally,  appellate 

The  supreme  court  of  West  Virginia  has  appellate  jurisdic- 
tion in  circuit  court  cases  regardless  of  whether  they  originate 
in  the  circuit  court  or  are  brought  there  by  appeal  from  other 
courts.1 

5258  Generally,  record 

The  record,  and  not  the  mere  statement  in  the  briefs  of  coun- 
sel must  show  the  jurisdiction  of  the  supreme  court.2 

5259  Generally,  scope 

All  of  the  assignments  of  error  will  be  disposed  of  in  a  case 
to  which  the  jurisdiction  of  the  supreme  court  has  attached.3 

5260  Case  made 

Under  Michigan  practice  the  supreme  court  has  no  jurisdic- 
tion of  a  case  made  until  it  has  been  transmitted  at  the  instance 
of  either  party.4 

5261  Revenue  or  taxation 

In  the  absence  of  an  appearance  by  the  property  owner  inter- 
ested and  a  notice  by  the  clerk  of  the  board  of  review  of  the 
auditor's  intention  to  appeal  from  the  board's  decision,  the 
supreme  court  has  no  jurisdiction  to  review  it.5     On  appeal  to 

i  Bathbone  Oil  Tract  Co.  v.  Rauch,  *  Eobertson  v.  Little,  10  Mich.  371 

5  W.  Va.  79,  81   (1871);   Sec.  1,  c.       (1862).  . 

i,r   pnfiA  icqq  s  in  re  Logan  Square  Presbyterian 

2  People  v    Cannon,  236  111.   179,      Church,  246  111.  168,  169  (1910). 
182   (1908). 

3  Price  v.  Union  Drainage  District, 
253  111.  114,  118   (1912). 
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the  supreme  court  from  the  action  of  the  board  of  review  in  a 
tax  matter,  the  sole  question  is  whether  the  property  is  liable 
to  taxation.6 

ERRORS  REVIEWABLE 

5262  Delay,  damages 

The  action  of  the  appellate  court  in  assessing  damages  for 
delay  for  prosecuting  an  appeal  will  not  be  reviewed  by  the 
supreme  court,  in  the  absence  of  a  showing  that  the  appellate 
court  has  abused  its  discretionary  power  under  the  statute.7 

5263  Damages  excessive 

The  supreme  court  of  Illinois  has  no  power  to  pass  upon  the 
amount  of  damages  awarded  by  a  jury.8  The  assessment  of 
damages  is  a  question  of  fact.9  The  question  of  excessive  dam- 
ages is  reviewable  by  the  Michigan  supreme  court,  there  being 
no  intermediate  court  in  that  state  as  in  Illinois,  to  review  such 
questions.10  In  ex  delicto  actions  the  allowance  of  a  remittitur 
by  the  trial  court  will  cure  a  verdict  which  awards  excessive 
damages.11 

5264  Evidence 

In  Illinois  the  supreme  court  does  not  consider  the  credibility 
of  witnesses,  and  the  sufficiency,  the  weight  or  the  preponder- 
ance of  the  evidence,  where  there  is  testimony  fairly  tending 
to  establish  the  plaintiff's  cause  of  action.12  The  only  question 
the  supreme  court  can  determine  upon  a  motion  to  direct  a  ver- 
dict is  whether  the  evidence,  without  weighing  it,  together  with 
all  inferences  which  may  legitimately  be  drawn  therefrom,  fairly 

e/n  re  Maplewood  Coal  Co.,  213  Traction    Co.,    157    Mich.    541,    544 

111.  283,  284  (1904).  (1909). 

i  McCarthy    v.    Alphons    Custodis  n  Sandy  v.  Lake  Street  Elevated 

Chimney   Construction   Co.,    219    111.  E.  Co.,  235  111.  194,  196,  199  (1908). 

616,  625   (1906).  12  Mann  v.   Illinois  Central   Trac- 

sMcCulloch   v.   Illinois   Steel   Co.,  tion    Co.,    236    111.    30,    34    (1908); 

243  111.464,470(1910).  Brennen    v.    Chicago    &    Carterville 

9  Smith  v.  Chicago,  Peoria  &  St.  Coal  Co.,  241  111.  610,  618  (1909); 
L.  Ry.  Co.,  236  111.  369,  371  (1908)  ;  Blair  v.  Illinois  Central  R.  Co.,  243 
Mills  v.  Larrance,  217  111.  446,  448  111.  224,  228  (1910)  ;  Donnelly  v. 
(1905)  ;  Sheridan  v.  Peoria  Ry.  Co.,  Chicago  City  Ey.  Co.,  235  111.  35,  36 
241  111.  469,  470  (1909);  Elgin  v.  (1908);  Adams  v.  Cleveland,  C,  C. 
Nofs,  212  111.  20,  25  (1904).  &  St,  L.  Ey.  Co.,  243  111.   191,   194 

10  Marshall     v.     Saginaw     Valley       (1909). 
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tends  to  support  the  plaintiff's  ease,13  and  whether  the  rules 
of  law  have  been  properly  applied  by  the  court.14  Contradict- 
ory evidence,  however  strong,  will  not  be  considered.15  The 
plaintiff's  evidence  will  be  taken  as  true  when  considering  an 
assignment  of  error  that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  of  not  guilty.16 

In  Michigan,  an  assignment  of  error  raising  the  question  that 
the  verdict  is  against  the  weight  of  the  evidence  is  proper, 
because  there  is  no  statute  in  that  state  transferring  such  a  ques- 
tion to  another  court.17  In  a  case  made,  the  supreme  court 
merely  examines  the  judge's  conclusions  upon  the  facts  found; 
it  has  no  authority,  since  the  act  of  1867,  to  review  facts,  except 
when  it  is  claimed  that  the  judge  has  reached  a  conclusion  which 
is  not  warranted  by  the  evidence.18  If  a  case  made  includes 
questions  which  are  not  reviewable  in  the  supreme  court,  the 
improper  questions  will  be  regarded  as  surplusage.19  Upon  a 
case  made  the  supreme  court  has  no  power  to  weigh  the  evidence 
or  to  determine  the  facts.  This  does  not  prevent  that  court  from 
looking  into  the  evidence  to  see  whether  there  is  proof  tending 
to  support  any  particular  point  which  is  essential  to  sustain  the 
judgment,  and  from  reversing  the  judgment,  if  such  proof  is 
lacking.20 

5265  Facts 

The  supreme  court  of  Illinois  does  not  review  and  pass  upon 
controverted  questions  of  fact  on  appeals  from  and  writs  of 
error  to  the  appellate  court.21     A  judgment  of  affirmance  by 

is  Wilkinson  v.  Aetna  Life  Ins.  Co.,  Chatterton  v.  Parrott,  46  Mich.  432, 

240  111.  205,  213    (1909);   St.  Louis  435     (1881);    Sallee    v.    Ireland,    9 

National    Stock    Yards   v.    Godfrey,  Mich.  154,  156  (1861);   (310)  C.  L. 

198  111.  288,  293  (1902).  (1897). 

i*  Eeiter  v.  Standard  Scale  &  Sup-  is  In  re  Wisner  's  Estate,  20  Mich, 

ply  Co.,   237   111.   374,   380    (1908);  128  (1870). 

Mclnerney    v.    Western    Packing   &  2(l  Walrath  v.  Campbell,  28  Mich. 

Provision    Co.,    249    111.     240,     244  111,  123   (1873). 

(1911).  21  Legnard  v.  Ehodes,  156  111.  431, 

is  Balsewicz  v.  Chicago,  Burling-  434  (1895);  Drainage  Commission- 
ton  &  Quincy  R.  Co.,  240  111.  238,  ers  v.  Union  Drainage  District,  211 
-244  (1909)  ;  Ardison  v.  Illinois  Cen-  111.  328,  331  (1904)  ;  Bartlett  v.  Lu- 
tral  R.  Co.,  249  111.  300,  302  (1911).  maghi    Coal   Co.,    237   111.    372,    373 

is  Barney  v.  Baltimore  &  Ohio  S.  (1908);     First     National    Bank    v. 

W.  R.  Co.,  235  111.  502,  506   (1908).  Miller,    235    111.    135,    138    (1908); 

17  Marshall     v.     Saginaw     Valley  Deel  v.   Heiligenstein,   244   111.   239, 

Traction    Co.,    157    Mich.    541,    543  241  (1910)  ;  Melch  v.  Pottinger,  237 

(1909).  111.  192,   193,  195    (1908);   Peterson 

isTuxbury    v.    French,    39    Mich.  v.  Pusey,  237  111.  204,  207   (1908); 

190,     192      (1878)  ;      Heimbach     v.  Jacobsen  v.  Heywood  &  Morrill  Rat- 

Weinberg,  18  Mich.  48,  49   (1869);  tan  Co.,  236  111.  570,  573  (19QS). 
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an  appellate  court  settles  all  questions  of  fact  in  the  supreme 
court,  whether  the  judgment  was  rendered  by  all  or  a  majority 
of  the  justices.22  The  supreme  court  has  no  jurisdiction  to 
review  facts  in  a  case  appealed  from  the  appellate  court  in 
which  the  appellate  justices  are  divided  in  their  opinion,  as  sec- 
tion 120  of  the  new  Practice  act,  in  so  far  as  such  jurisdiction 
is  conferred,  is  class  legislation  and  unconstitutional.23  An 
appellate  court's  affirmance  of  a  judgment  that  is  based  upon 
the  findings  of  a  referee  is  as  conclusive  upon  the  supreme  court 
as  a  similar  affirmance  of  a  judgment  that  is  based  upon  a 
verdict  of  a  jury.24  That  portion  of  section  120  of  the  new 
Practice  act  which  authorizes  a  review  by  supreme  court  of  con- 
flicting questions  of  fact  where  the  appellate  court  reverses 
judgment  without  awarding  a  trial  de  novo  is  unconstitutional.25 

Under  Illinois  statute  making  an  appellate  court  judgment 
final  and  conclusive  as  to  all  matters  of  fact  in  controversy, 
controverted  questions  of  fact  are  considered  as  arising  from 
the  pleadings  and  not  from  the  evidence.  So  that  an  agreed 
case  made  up  after  the  pleadings  had  been  filed  or  a  case  in 
which  there  is  no  controversy  as  to  the  evidence  comes  as  much 
within  the  statute  as  any  other  case  in  which  there  is  an  actual 
trial.26 

In  appeals  from  the  appellate  court,  the  supreme  court  merely 
reviews  the  record  to  ascertain  whether  the  appellate  court  has 
properly  applied  the  law  to  the  facts  recited  in  its  judgment.27 
But  in  appeals  coming  directly  from  trial  courts,  the  supreme 
court  will  review  questions  of  fact  as  well  as  questions  of  law 
when  properly  presented.28  A  judgment  of  the  appellate  court 
is  not  conclusive  in  the  supreme  court  where  there  is  no  conflict 
in  the  evidence  upon  any  material  point.29  Questions  of  fact 
cannot  be  reviewed  in  the  supreme  court  under  Michigan 
practice.30 

22  Chicago  &  Eastern  Illinois  B.  25  Hecker  v.  Illinois  Central  K. 
Co.  v.  Schmitz,  211  111.  446,  454  Co.,  231  111.  574,  577  (1908). 
(1904)  ;  Kehoe  v.  Marshall  Field  Co.,  20  American  Exchange  National 
237  111.  470,  471  (1909)  ;  McGuire  Bank  v.  Chicago  National  Bank,  131 
v.  Guthmann  Transfer  Co.,  234  111.  111.  547,  550  (1889);  Smith  v.  Bill- 
125,  127  (1908)  ;  Stone  &  Co.  v.  ings,  169  111.  294,  296  (1897)  ;  Coth- 
Ferry,  239  111.  606,  609,  610  (1909)  ;  ran  v.  Ellis,  125  111.  496,  502  (1888). 
White  Walnut  Coal  Co.  v.  Crescent  27  Kehoe  v.  Marshall  Field  &  Co., 
Coal  &  Mining  Co.,  254  111.  368,  372  237  111.  471,  472. 

( I912 )  •  28  Strean  v.  Lloyd,  128  111.  493,  496 

23  Hackett  v.  Chicago  City  Ey.  Co.,       (1889). 

235  111.  116,  127  (1908).  29  Zeigler  v.  Illinois  Trust  &  Sav- 

24Leathe  v.  Thomas,  218  111.  246,       ings  Bank,  245  111.  180,  192   (1910). 

256  (1905).  30  Earle  v.  Westchester  Ins.  Co.,  29 
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5266  Finding  of  facts,  appellate  court 

An  appellate  court's  finding  of  facts  is  conclusive  upon  the 
supreme  court,  whether  the  judgment  of  the  lower  court  is  re- 
versed or  affirmed ;  and  in  case  such  a  finding  is  made  and  incor- 
porated in  the  judgment  of  the  appellate  court,  the  supreme 
court  can  only  determine  whether  the  appellate  court  has  prop- 
erly applied  the  law  to  the  facts  as  found  by  it,31  unless  the 
question  is  raised  in  the  trial  court  whether  there  is  evidence 
tending  to  prove  a  cause  of  action  or  a  defense,  when,  the  ruling 
thereon  raises  the  question  of  law  requiring  the  supreme  court 
to  examine  the  evidence,  without  weighing  it,  to  see  whether 
there  is  competent  testimony  which,  with  all  reasonable  infer- 
ences, fairly  tends  to  sustain  the  cause  of  action  or  the  defense.32 
The  supreme  court  is  not  bound  by  an  appellate  court's  finding 
where  that  court  has  found  the  facts  the  same  way  as  the  trial 
court  and  has  drawn  wrong  conclusions  of  law  from  them.33 
Whether  the  evidence  tends  to  support  an  appellate  court's 
findings  of  fact  is  a  question  of  law  and  is  not  open  for  review 
in  the  supreme  court,  unless  a  motion  to  direct  a  verdict  at  the 
close  of  all  the  evidence  was  made  in  the  trial  court,  and  an 
exception  was  taken  to  the  ruling  if  the  same  was  adverse.34 

5267  Finding  of  facts,  trial  court 

The  findings  of  fact  made  by  a  trial  court  upon  propositions 
submitted  to  it  are  not  reviewable  by  the  supreme  court,  in 
Illinois,  notwithstanding  the  1907  amendment  of  section  61  of 
the  Practice  act.35 

In  Michigan,  the  findings  of  fact  made  by  the  trial  court  are 
in  the  nature  of  a  special  verdict  and  are  conclusive  upon  the 
supreme  court,36  except  where  there  is  a  total  want  of  evidence 

Mich   414   417  (1874);  Eiley  v.  Lit-  &   French  Co.  v.   Kapaczynski,   218 

tlefield,  84  Mich.  22,  25   (1890).  111.  149,  152   (1905)  ;  Sec.  86,  Prac- 

3i  Toolen  v   Chicago  Towel  Supply  tice  act;  Chaplin  v.  Illinois  Terminal 

Co.,  222  111.  517,  519,  521   (1906).  E.    Co.,    227    111.    166,    167    (1907); 

32  National  Life  Ins.  Co.  v.  Metro-  First  National  Bank  v.  Bank,  221 
politan  Life  Ins.  Co.,   226   111.   102,  111.  319,  332   (1906). 

110  (1907)-   National  Life  Ins.  Co.  34  Seheevers  v.  Illinois  Central  E. 
v.   Metropolitan   Life   Ins.   Co.,    226  Co.,  235  111.  227,  229   (1908). 

111  111-    Eigdon   v.   More,   226   111.  35  Bare    v.    American    Forwarding 
382,  385   (1907)  ;   Berkowitz  v.  Chi-  Co.,  242  111.  298,  300   (1909). 

cago,  Terminal  Transfer  E.  Co.,  234  36  Bateman   v.   Blaisdel,   83    Mich. 

111.  450,  453   (1908);   Straus  v.  Citi-  357,    364    (1890);    Darling    Milling 

zens' Bank,  254  111.  185,  186  (1912).  Co.     v.    Chapman,     131     Mich.     684 

33  Peterson    v.    Sears,    Eoebuck    &  (1902). 
Co.,   242   111.   38,   40    (1909);    Wells 
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or  the  findings  are  contrary  to  the  undisputed  evidence.37  The 
findings  of  fact  will  not  be  disturbed  where  the  record  fails  to 
show  that  all  of  the  testimony  taken  upon  the  trial  is  included.38 

5268  Judgment,  affirmance,  scope 

An  assignment  of  error  in  the  supreme  court  that  the  appel- 
late court  erred  in  affirming  a  judgment  raises  every  question 
reviewable  in  the  supreme  court,  which  was  covered  by  the 
assignment  of  errors  in  the  appellate  court.39 

5269  Judgment,  amount 

The  amount  of  the  judgment  cannot  be  questioned  in  the 
supreme  court.40 

5270  Jurisdiction 

The  question  of  jurisdiction  of  the  subject  matter  resulting 
from  the  unconstitutionality  of  an  act  purporting  to  confer  juris- 
diction may  be  raised  for  the  first  time  in  the  supreme  court  on 
appeal  or  writ  of  error.41 

5271  Law,  questions 

The  finding  of  an  appellate  court  of  a  question  of  law  as  a 
question  of  fact  is  not  controlling  in  the  supreme  court.42 

5272  Law  and  fact,  mixed  questions 

Mixed  questions  of  law  and  fact  are  not  reviewable  in  the 
supreme  court  in  cases  that  come  to  it  from  appellate  courts.43 
Thus,  the  findings  of  an  appellate  court  upon  mixed  questions 
of  law  and  fact  are  conclusive  upon  the  supreme  court  and  are 
not  reviewable  by  it.44  So,  propositions  calling  for  a  decision 
upon  a  mixed  question  of  law  and  fact  cannot  be  reviewed  in 
the  superior  court.45 

37  First  National  Bank  v.  Walker,  42  Zeigler  v.  Illinois  Trust  &  Sav- 
115  Mich.  434,  439  (1897).  ings  Bank,  245  111.  180,  192  (1910)  ; 

38  Hoffman  v.  Buschman,  95  Mich.  Brush  v.  Carbondale,  229  111.  144,  149 
538,  539   (1893);  Lasley  v.  Preston,  (1907). 

157  Mich.  66   (1909).     '  43  Harrison  v.  Thackaberry,  248  111. 

39  "Van  Cleef  v.   Chicago,  240  111.      512,  519  (1911). 

318,  328  (1909).  44  McGovney  v.  Melrose  Park,  241 

4oCraney   v.   Union    Stock   Yards  111.  142,  144  (1909). 

&    Transit    Co.,    240    111.    602,    610  45  Bare   v.    American    Forwarding 

(1909).  Co.,  supra;  Dillon  v.  National  Coun- 

41  Aurora  v.  Schoeberlein,  230  HI.  cil,  244  111.  202,  207  (1910). 

496,  501  (1907). 
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5273  Opinion,  appellate  court,  res  judicata 

No  error  can  be  assigned  in  the  supreme  court  upon  the  ap- 
pellate court's  opinion  of  the  first  appeal.46  But  on  a  second 
appeal  the  fact  that  an  appellate  court  has  failed  to  follow  its 
former  opinion  in  the  same  case  may  be  assigned  as  error  in  the 
supreme  court  for  the  reason  that  the  first  opinion  constitutes 
res  judicata  on  the  second  appeal.47  A  prior  decision  of  an 
appellate  court  which  is  considered  by  that  court  as  the  law 
of  the  case,  is  not  binding  upon  the  supreme  court.48 

5274  Res  judicata 

The  doctrine  of  res  judicata  is  applicable  to  ejectment  cases 
brought  to  the  supreme  court  upon  appeal  from  a  judgment 
upon  a  second  trial  under  the  statute.49 

5275  Statute,  validity 

The  provision  of  the  constitution  that  a  statute  is  claimed 
to  contravene  must  be  specifically  pointed  out.50 

5276  Variance 

Upon  an  objection  for  variance  between  the  declaration  and 
the  proofs  the  supreme  court  will  not  weigh  the  evidence,  but 
will  consider  whether  there  is  evidence,  which  together  with 
all  the  inferences  that  legitimately  may  be  drawn  therefrom, 
fairly  tends  to  sustain  the  declaration.51 

5277  Verdict  against  evidence 

The  supreme  court,  in  Illinois,  will  not  consider  an  objection 
that  the  verdict  is  against  the  evidence.52  Neither  in  condemna- 
tion nor  in  special  assessment  proceedings  will  a  verdict  ren- 
dered by  a  jury  after  they  had  viewed  the  premises  be  disturbed 
on  appeal,  where  the  evidence  is  conflicting,  where  the  amount 
fixed  is  within  the  range  of  the  evidence,  and  where  it  is  not 

*«  Strodtmann  v.   Menard   County,  48  Bailey  v.  Robinson,  244  111.  16, 

15S  111.  155,  159   (1895)  ;  First  Na-  22   (1910). 

tional  Bank  v.  Miller,   235  111.   135,  49  Spitzer  v.  Sohlatt,  249  111.  416, 

145   (1908);  Ohio  &  Mississippi  Ry.  421   (1911). 

Co.  v.   Wangelin,    152   111.   138,    140  so  Seining  v.  Mueller,  248  111.  3S9, 

(1894)  ;  Traeger  v.  Mutual  Building  391  (1911). 

&    Loan    Ass'n.,    189    111.    314,    315  5i  Cicero  v.  Bartelme,  212  111.  256, 

(1901).  258   (1904). 

47  Penn    Plate   Glass   Co.   v.    Eice  s2  Jacobsen  v.  Heywood  &  Morrill 

Co.,  216  111.  567,  573  (1905).  Rattan  Co.,  236  111.  573. 
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apparent  that  the  verdict  is  the  result  of  prejudice,  passion, 
undue  influence,  or  other  improper  cause.53 

WAIVED  AND  ABANDONED  ERRORS 

5278  Appellate  court  cases 

Questions  which  have  been  waived  by  an  appeal  to  the  appel- 
late court  are  not  reviewable  in  the  supreme  court.54  In  a  case 
coming  to  the  supreme  court  from  the  appellate  court,  points 
which  were  not  presented  for  decision  in  that  court,  points  which 
were  presented  to  that  court,  and  assigned  but  which  were  not 
argued  nor  brought  to  its  attention,  and  points  which  were  not 
urged  on  the  written  motion  for  a  new  trial  are  waived.55  So,  in 
cases  appealed  from  the  appellate  court,  objections  to  the  tran- 
script of  record,  objections  to  the  filing  of  the  original  bill  of 
exceptions  instead  of  a  copy  thereof,  and  objections  to  the  manner 
of  taking  the  appeal  cannot  be  raised  for  the  first  time  in  the 
supreme  court.56 

In  the  absence  of  a  motion  for  leave  to  file,  and  the  filing  of 
certified  copies  of  the  briefs  filed  in  the  appellate  court,  it  can- 
not be  insisted  that  a  point  which  is  raised  in  the  supreme  court 
was  not  raised  in  the  appellate  court.57 

5279  Unargued  errors 

The  supreme  court  does  not  consider  points  or  errors  which 
have  been  assigned  but  which  are  not  argued  before  it.58 

53  South    Park    Commissioners    v.  Terre   Haute    E.    Co.,    221    111.    418, 

Aver,    245    111.     402,    404     (1910);  423    (1906);    Eeisch  v.   People,   229 

Spring    Creek   Drainage    District   v.  111.574,576  (1907);  Smythe  v.  Par- 

Elginf  Joliet  &  Eastern  Ry.  Co.,  249  isli  &  Co.,  237  111.  419,  420  (1908)  ; 

111.  260,  296  (1911).  Nagle   v.    Keller,   237    111.   431,   433 

5*Eogers   v.    St.   Louis-Carterville  (1908)  ;  Houren  v.  Chicago,  Mihvau- 

Coal  Co.,  254  111.  104,  109   (1912)  ;  kee  &  St.  Paul  Ry.  Co.,  236  111.  620, 

Pittsburgh,  O,  C.  &  St.  L.  Ev.  Co.  628    (1908)  ;    Lingle   v.    West   Park 

v.  Chicago,  242  111.  178,  185  (1909)  ;  Commissioners,     222     111.     284,     395 

Barnes  v.   Drainage   Commissioners,  (1906);   White  Walnut  Coal  Co.   v. 

221  111.  627,  629  (1906).  Crescent  Coal  &  Mining  Co.,  254  111. 

55  Central  Union  Bldg.  Co.  v.  Kol-  368,    373    (1912);    Colesar    v.    Star 

ander,   212   111.   27,   30,   35    (1904);  Ccal  Co.,-255  111.  532,  542   (1912). 

Dunn  v.  Crichfield,  214  111.  292,  299  56  Wegienska  v.  Studebaker  Bros. 

(1905)  ;  United  States  Wringer  Co.  Man'fg     Co.,     235     111.     296,     297 

v.  Cooney,  214  111.  520,  523  (1905)  ;  (1908). 

Chicago  &  Eastern  Illinois  E.  Co.  v.  57  Wurlitzer  Co.  v.  Dickinson,  247 

Coggins,   212   111.   369,  373    (1904);  111.   27,   30    (1910);    Supreme   Court 

Strodtmann  v.   Menard  County,   158  Eule  15  (III.). 

111.  155,  158   (1895);  Gratiot  Street  58  United    States   Wringer    Co.    v„ 

Warehouse  Co.  v.  St.  Louis,  Alton,  Cooney,  214  111.  523. 
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5280  Unassigned  errors 

Nor  will  the  supreme  court  consider  errors  which  have  been 
discussed  but  which  were  not  assigned.59 

PRACTICE 

5281  Advancing1  cause,  motion 

(Caption) 

And  now  come  the  appellees  and  move  the  court  to  advance 
this  cause  upon  the  docket  and  to  permit  the  argument  and  sub- 
mission of  the  same  at  the  present  term  of  this  court. 

Reasons  in  support  of  motion 

This  case  involves  the  constitutionality  of  the  act  entitled 
"An  Act  in  relation  to  the  payment  of  the  public  money  of 
the  state  into  the  state  treasury,"  approved  June  9,  1911  (Laws 
of  1911,  page  429).  This  act  requires  the  railroad  and  ware- 
house commission,  the  chief  inspector  of  grain,  all  deputy  in- 
spectors of  grain,  warehouse  registers  and  their  assistants  and 
a  large  number  of  other  executive  and  administrative  boards, 
commissions,  departments,  institutions  and  officers  of  the  state 
government  to  pay  into  the  state  treasury  all  moneys  received 
by  each  of  them  for  and  on  behalf  of  the  state  from  fees,  fines, 
penalties,  forfeitures,  rentals,  the  sales  of  property  or  from 
other  like  sources,  and  forbids  them  to  expend  any  money  so 
received  for  salaries,  expenses  or  for  any  other  purpose,  except 
upon  the  warrant  of  the  auditor  of  public  accounts  based  upon 
appropriations  from  the  state  treasury  made  bi-annually  by 
the  general  assembly. 

Prior  to  the  taking  effect  of  this  act  a  large  number  of  these 
executive  and  administrative  boards,  in  pursuance  of  laws  then 
in  force,  were  accustomed  to  collect  fees  and  other  moneys  and 
to  disburse  them  in  payment  of  salaries  and  other  expenses 
without  first  paying  them  into  the  state  treasury.  This  method 
of  transacting  business  the  general  assembly  determined  to 
change  and  for  that  purpose  passed  the  act  in  question. 

From  this  statment  it  is  apparent  that  a  speedy  determina- 
tion of  the  constitutionality  of  said  act  of  1911  is  of  the  highest 
importance  to  all  of  said  public  boards  and  officers,  who  can- 
not safely  proceed  with  the  performance  of  their  functions 
until  that  question  shall  be  determined. 

The  bill  in  this  case  was  filed  by of  the  city  of 

and  a  large  number  of  firms  and  corporations  en- 
gaged in  the  receiving  and  shipping  of  grain,  against  the  chief 
grain  inspector,  the  railroad  and  warehouse  commissioners  and 

59  Plumb  v.  Heela  Co.,  157  Mich. 
562,  571   (1909). 
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others  for  the  purpose  of  enjoining  the  defendants  from  carry- 
ing this  act  of  1911  into  effect,  and  particularly  enjoining  the 
chief  grain  inspector  from  paying  the  money  already  in  his 
hands,  as  well  as  fees  thereafter  collected,  into  the  state  treas- 
ury. A  temporary  injunction  was  granted  in  accordance  with 
the  prayer  of  the  bill  which  the  court,  although  it  dismissed  the 
bill  for  want  of  equity,  continued  it  in  force  pending  the  appeal. 
The  court  also  made  an  order  authorizing  the  chief  grain 
inspector,  pending  the  determination  of  the  suit,  to  use  the 
money  in  his  hands,  so  far  as  might  be  necessary,  in  the  pay- 
ment of  the  expenses  of  the  grain  inspection  department,  and 
this  order,  also,  the  court,  in  the  decree  dismissing  the  bill, 
continued  it  in  force  pending  the  appeal.  As  a  condition  of  the 
entering  of  this  order  the  court  required  the  parties  to  stipu- 
late, which  they  did  in  open  court,  that  the  appeal  should  be 

heard  at  the term,  19 . . ,  of  the  supreme  court,  if  the 

supreme  court  consented  to  so  hear  it. 

For  these  reasons  the  undersigned  respectfully  suggests  to 
the  court  that  the  public  interests  would  be  subserved  by  as 
speedy  a  hearing  and  determination  of  this  case  as  the  court 
may  find  convenient. 

Attorneys  for   

5282  Appearance,  effect 

A  general  appearance  in  the  supreme  court  cannot  confer  juris- 
diction to  hear  and  determine  the  cause  if  the  court  has  no  juris- 
diction of  the  subject  matter.60 

5283  Assignment  of  errors 

A  motion  to  be  permitted  to  assign  errors  must  be  made  before 
a  case  is  submitted  for  final  consideration.61 

5284  Continuance,  motion 

In  the  supreme  court  of  Illinois, 
Term,  19.. 


Appellee, 
v. 


Appeal  from   the  Appellate 

court, District. 

Heard  in  that  court  on  ap- 
peal from  the  circuit  court ; 

Honorable  jndge, 

Appellant,  j     Priding. 
Now  come  the  appellant  and  appellee  by  their  respective 
counsel  and  move  the  court  to  continue  this  cause  to  the 

so  Murphy  v.  People,  221  HI.  127,  «i  Schaeffer    v.    Burnett,    217    111. 

130   (1906).  84,  86   (1905). 
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term  of  this  court ;  and  in  support  of  said  motion 

they  present  their  stipulation  and  the  affidavits  of 

and 

Attorney  for  appellant. 

Attorney  for  appellee. 

For  convenience  of  both  parties  it  is  stipulated  that  the  above 

entitled  cause  may  be   continued  to   the    term 

of  said  court. 

Attorney  for  appellant. 

Attorney  for  appellee.62 

DISMISSAL 

5285  Practice 

A  motion  to  dismiss  for  want  of  jurisdiction  of  the  subject 
matter  may  be  made  after  the  filing  of  briefs,  and  will  be  taken 
by  the  supreme  court  with  the  case. 

5286  Notice 

(Caption) 

To 

Attorneys  for  appellants. 

You  are  hereby  notified  that  on  the day  of , 

19.  .,  at  the  opening  of  court  on  that  day,  we  shall  present  to 
the  court  a  motion,  a  copy  of  which  is  hereto  attached,  and 
suggestions  in  support  thereof. 


Attorneys,  etc. 
Keceived  a  copy,  etc. 

5287  Motion 

(Caption) 

Now  comes  ,  appellee  in  the  above  entitled 

cause,  by    ,  his  attorney,  and  enters  his  special 

appearance  only  and  for  the  sole  purpose  of  moving  to  dis- 
miss said  appeal  for  want  of  jurisdiction  in  this  court  to  enter- 
tain said  appeal ;  it  appearing  of  record  that  said  appeal"  was 
prayed  from  a  judgment  of  said  appellate  court  against  said 
appellant  for  less  than  one  thousand  dollars,  exclusive  of  costs, 

62  Attach  affidavit  showing  good 
reason  and  that  the  continuance  is 
not  sought  for  delay. 
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said  judgment  being  for  the  sum  only  of dollars  and 

cents. 

Therefore,  this  appellee  moves  the  court  to  dismiss  said  ap- 
peal with  costs  incurred  in  the courts  against  said 

appellant. 

Respectfully  submitted, 

Attorney  for  appellee. 

5288  Suggestions  in  support 

(Caption) 

We  respectfully  suggest  that  the  supreme  court  is  without 
jurisdiction  to  try  this  case,  and  in  support  thereof  urge  the 
following  reasons: 

1,  There  is  no  judgment  for  $1,000  or  more,  as  required  by 
section  8  of  the  act  creating  and  defining  the  jurisdiction  of 
the  appellate  courts,  and  it  does  not  appear  in  any  way,  from 
any  of  the  proofs  in  the  record,  or  by  any  certificate  of  the 
appellate  court  that  the  sum  or  value  involved  is  more  than 
$1,000  (Cite  authorities). 

2,  An  appeal  will  not  lie  to  the  supreme  court  to  review  the 
decision  of  the  appellate  court  in  an  action  of  forcible  detainer 
between  landlord  and  tenant,  where  the  record  contains  noth- 
ing to  show  that  the  sum  or  the  value  in  controversy  exceeds 
$1,000  (Cite  authorities). 

3,  The  amount  involved  in  such  action  will  be  determined 
by  the  rental  value  of  the  premises.  It  does  not  appear  in  the 
case  at  bar,  either  from  the  record  or  by  any  certificate  of  the 
appellate  court  that  the  rental  value  of  the  premises  exceeds 
$1,000  (Cite  authorities). 

4,  There  is  no  certificate  of  importance  from  the  appellate 
court. 


Attorneys  for  appellee. 

5289  Suggestions  in  opposition 

(Caption) 

And  now  comes  the  appellant, ,  by , 

his  attorneys,  and  by  way  of  suggestion,  in  opposition  to  the 
motion  of  appellee  to  dismiss  this  appeal  on  the  ground  that 
the  amount  in  controversy  does  not  equal  to  or  exceed  the  sum 
of  one  thousand  dollars,  respectfully  shows  that  this  case  was 
appealed  to  the  appellate  court  of  the  ....  district  from  a  ver- 
dict and  judgment  in  the  court  of county  for 

dollars,  and  that  the  appellate  court  in  its  opinion  decided  that 
the  judgment  should  be  reversed  for  an  error  in  the  last  in- 
struction for  the  appellee,  but  allowed  the  appellee  the  alter- 
native of  remitting  down  to  the  sum  of dollars  and  having 

the  judgment  of  the  lower  court  affirmed  for  that  amount  and 
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reversed  for  the  balance,  to  wit,  dollars.     This  the 

appellee  did,  and  the  appeal  comes  to  this  court  on  the  judg- 
ment as  above  of  the  appellate  court,  which  judgment  of  the 
appellate  court,  as  aforesaid,  the  appellant  has  included  in  his 
assignment  of  errors  in  the  bill  of  exceptions  filed  in  this  court. 
The  decisive  clause  in  the  judgment  order  of  the  appellate 
court  reads  as  follows:  (Insert  part  of  judgment  relied  upon). 
It  would  therefore  appear  that  the  judgment  order  of  the 
appellate  court  upon  its  face  shows  the  amount  in  controversy 
to  be  in  excess  of  the  sum  of  one  thousand  dollars.  By  this 
judgment  order  the  judgment  of  the  court  below  as  to  the  sum 
of dollars  was  affirmed  and  the  judgment  for  the  bal- 
ance, making  up  the  sum  of dollars,  was  annulled  and 

set  aside;  and  judgment  was  entered  accordingly. 

Thus  the  judgment  of  the  appellate  court  in  itself  directly  in- 
volves the  sum  of dollars,  in  that  it  affirms  the  judgment 

of  the court  for  the  sum  of dollars  and  reverses, 

annuls  and  sets  aside  the  judgment  in  excess  of  that  amount. 

The  contention  of  the  appellee  in  this  matter  must  be  upon 
its  face  that  the  judgment  of  the  appellate  court  does  not  show 
that  an  amount  equal  to  or  in  excess  of  one  thousand  dollars 
is  in  controversy ;  but  the  records  of  the  lower  court  absolutely 
show  more  than  that  amount.  This  being  so  his  motion  cer- 
tainly is  in  error  for  the  reason  that  the  final  order  of  the 
appellate  court  shows  in  itself  a  decision  and  judgment  dis- 
posing finally  of  the  amount  of dollars  (Cite  authorities 

and  discuss  them  briefly). 

We  would  therefore  respectfully  ask  the  court  to  dismiss  the 
motion  of  appellee. 


EXTENSION  OF  TIME 

5290  Jurisdiction 

In  Illinois,  an  application  for  an  extension  of  time  must  be 
made  to  the  court  or  to  one  of  the  justices  before  the  twenty  days 
preceding  the  term  of  court  at  which  the  record  is  by  law  required 
to  be  filed.03  After  the  time  fixed  by  statute  for  the  filing  of  a 
record  and  for  the  making  of  an  application  for  an  extension 
of  time,  has  expired,  the  supreme  court  has  no  power  to  extend 
the  time  of  filing  or  to  permit  the  record  to  be  filed.64  An  appli- 
cation for  a  further  extension  of  time  within  which  to  file  a 
complete  record  must  be  made  before  the  expiration  of  the  first 
extension.65 

63  Sec.  100,  Practice  act,  1907.  65  Sec.  100,  Practice  act  1907. 

6<  Sec.  100,  Practice  act  1907. 
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5291  Application  (Fla.) 

(Caption) 

Now  comes  the  relator  in  above  suit  and  respectfully  shows 
to  the  court  that ,  one  of  the  counsel  for  the  re- 
lator in  this  suit,  is  now  seriously  ill  with   and 

has  been  for  the  past  ;  that  his  condition  has 

been  such  that  he  could  not  be  advised  of  the  opinion  ren- 
dered hereon,  nor  can  he  be  consulted  within  the  time  al- 
lowed to  the  relator  within  which  to  further  plead  in  this 

cause ;  and  that  the  said  is  the  counsel  for  the 

relator  who  has  had  immediate  direction  and  control  of  this 
litigation. 

The  premises  considered,  the  court  is  respectfully  prayed 

to  grant  an  extension  of days  to  the  relator  within 

which  to  further  plead  in  this  cause. 


Attorney  for  relator. 


(Venue) 

Before    me,    the    undersigned    officer,    personally    appeared 

,  who  being  first  duly  sworn  deposes  and  says 

that  he,  the  affiant,  has  read  the  attached  application,  and 
that  the  facts  therein  stated  are  true. 

This  affiant  further  states  that  the  said by  rea- 
son of  his  illness  cannot  be  advised  or  consulted  with  in  ref- 
erence to  any  matters  of  business  whatever,  nor  does  affiant 
believe  that  he  will  be  able  to  give  his  consideration  to  the 
matter  of  further  pleas  in  the  foregoing  case  until  


Subscribed,  etc. 

The  attorneys  for  the  respondent  in  this  case  hereby  ac- 
cept service  of  the  foregoing  application  and  do  hereby  give 
their  consent  to  the  extension  therein  prayed  for. 

Dated,  etc. 


Attorneys  for  respondent. 


(Caption) 

Now  comes  the  attorney  representing  the  plaintiff  in  error 
in  the  above  entitled  .cause  and  shows  unto  the  court  that  the 

writ  of  error  in  the  above  case  is  returnable  to   ; 

that  the  trial  of  this  cause  in  the  circuit  court  occupied  from 

day  of to  the day  of ;  that 

was  the  official  stenographer  of  this  circuit 

and  as  such  stenographer,  took  the  testimony  in  said  cause; 
that  immediately  after  the  above  entitled  cause  was  con- 
cluded there  were  several  murder  cases  tried  and  the  official 
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stenographer  was  required  to  take  the  testimony  therein; 
that  the  testimony  in  this  cause  consisted  of  about  ....  type- 
written pages;  that  immediately  after  the  adjournment  of 
said  court  the  said  stenographer  proceeded  with  due  dili- 
gence to  transcribe  the  notes  of  the  testimony,  but  the  same 

was  not  completed  until  the    day   of    ;  that 

since  then  counsel  have  been  diligently  engaged  in  the  prepa- 
ration of  a  bill  of  exceptions  in  said  cause,  but  the  same  has 
not  been  completed;  that  it  has  been  deemed  advisable  to 
print  the  record  in  this  cause,  and  that  the  printer  informs 

counsel  that  it  will  take  at  least   days  from  the  date 

the  record  is  delivered  to  him  to  complete  the  printing  of  the 
same. 

Wherefore,  counsel  for  plaintiff  in  error  requests  this  court 
to  extend  the  time  for  filing  the  transcript  of  the  record 
therein  to  


Attorney  for  plaintiff  in   error. 


I,    ,    attorney  for   defendant   in    error   in    the 

above  entitled  cause,  have  read  the  foregoing  application 
and  believe  that  the  facts  are  truly  stated  therein,  and  I 
consent  that  the  court  may  extend  the  time  for  filing  the 
transcript  as  prayed. 


Attorney  for  defendant  in  error, 
c 


(Caption) 
Now   comes  the  plaintiff  in   error  in   the   foregoing   cause 

by    ,   his   attorney,   and   the   defendant   in   error 

in  said  cause  by ,  his  attorney,  and  agree  to  the 

extending  of  the  time  for  the  filing  of  the  transcript  of  the 
record  and  briefs  by  the  respective  parties  to  the  said  cause 

for  the  period  of days,  that  is,  to  wit,  until  the 

day  of  ,  19..;  and  the  said  parties  move  the  court 

for  an  order  extending  the  time  for  the  filing  of  said  tran- 
script of  record  and  briefs  in  accordance  with  this  agree- 
ment. 

(Signatures) 
5292  Application  (111.) 

In  the  Supreme  Court  of  the  state  of  Illinois, 

In  vacation  after  the   term,  19.  ., 

Before  Mr.  Justice 

In  Chambers. 

v.  I    Appeal,  etc. 

On  this day  of ,  19 .  . ,  comes  

appellant  in   the   above   entitled  cause   by    ,   his 
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attorney,  and  moves  the  court  for  an  extension  of  time  to  the 
day  of ,  19. .,  in  which  to  file  a  complete  rec- 
ord in  said  cause;  and  in  support  of  said  motion,  presents 

the  affidavit  of    and  tenders  herewith  a  short 

record  in  the  above  entitled  cause. 

Attorney  for  appellant. 

Order 

(Caption)  . 

Application  having  been  made  to  the  undersigned  justice 
of  the  supreme  court  of  the  state  of  Illinois  for  an  extension 
of  time  in  which  to  file  a  record  in  the  above  entitled  cause, 
and  said  application  being  supported  by  an  affidavit  showing 
good  cause  for  such  an  extension,  it  is  hereby  ordered  that 
the  time  for  filing  the  record  herein  be  and  it  is  hereby  ex- 
tended to    ,  19. .. 

Dated,  etc. 

Justice  of  the  supreme  court. 


5293  Oral  argument,  notice 

(Caption) 

,  Esq., 

Attorney  for  

You  will  please  take  notice  that  the  appell...   intends  to 
argue  the  above  entitled  cause  orally  when  the  same  is  reached 
on  the  calendar  in  the  supreme  court. 
Very  respectfully, 


Attorney    for 


5294  Questions  urged  in  appellate  court,  practice 

What  questions  were  urged  in  the  appellate  court  must  be 
shown  by  certified  briefs  filed  in  the  appellate  court,  in  accord- 
ance with  Rule  15  of  the  supreme  court,  and  not  by  affidavit.67 

5295  Questions  urged  in  appellate  court,  motion 

(Caption) 

And  now  comes  the  said  defendant  in  error  and  affirming 
that  it  is  necessary  on  the  consideration  of  the  petition  for  a 

rehearing  herein  and  especially  of  point   contained 

therein  to  determine  whether  a  certain  question  therein  men- 

66  Attach  to  proof  of  service. 

67  Gunning  v.  Sorg,  214  111.   616, 
622  (1905). 
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tioned  was  raised  in  the  appellate  court  moves  the  court  for 
leave  to  file  herein  a  duly  certified  copy  of  the  brief  of  said 
plaintiff  in  error  filed  in  the  said  appellate  court  tendered 
herewith. 


Attorney  for  defendant  in  error. 
b 


(Caption) 

And  now  comes  the  defendant  in  error  in  the  above  en- 
titled cause  by  his  attorneys,  and  asks  leave  to  file  in  this 
court  certified  copies  of  briefs  and  arguments  filed  and  used 
in  the  appellate  court  on  behalf  of  appellant  in  said  court. 

And  for  reason  of  this  motion  and  as  a  part  thereof  this 
defendant  in  error  shows  to  the  court  that  there  are  a  num- 
ber of  questions  presented  to  the  supreme  court  which  were 
not  presented  to  the  appellate  court,  and  many  assignments 
of  error  which  were  not  urged  in  the  appellate  court  are  now 
urged  by  defendant  in  error  in  this  court,  to  wit: 

1,  Plaintiff  in  error  assigns  as  error  in  this  court  the  giv- 
ing   of   plaintiff's    given   instruction.      Plaintiff   in 

error  did  not  urge  or  insist  or  in  any  manner  question  the 
giving  of  this  instruction  in  the  appellate  court  (Appellant's 
brief,  pp ). 

2,  Plaintiff  in  error  (brief  .  . .,  . .  .)  assigns  as  error  in  this 
court  the  giving  of  plaintiff's  instructions,  ,  be- 
cause these  instructions  contained  the  words  (Insert  words). 
This  particular  assignment  of  error  as  to  these  instructions 
was  not  suggested  in  any  way  as  error,  or  even  mentioned, 
in  appellant's  brief  and  argument  in  the  appellate  court. 

3,  Plaintiff  in  error  (brief )  assigns  it  as  error  to 

this  court  that  witness,  ,  was  asked  an  improper 

question  on  cross-examination.  This  was  not  assigned  or  in 
any  way  urged  as  error  by  appellant  in  the  appellate  court, 

as  shown  on  pages   inclusive,  where  all  of  the  errors 

relating  to  the  evidence  were  discussed  by  plaintiff  in  error 
in  its  brief  in  the  appellate  court. 

4,  Plaintiff  in  error  assigns  as  error  (Proceed  in  the  same 
way  with  all  other  questions  which  were  not  presented  in 
the  appellate  court). 

And  for  the  purpose  of  determining  what  questions  were 
really  raised  in  the  appellate  court  and  presented  in  that  court 
for  discussion,  the  defendant  in  error  asks  that  the  brief  and 
argument  of  the  appellant  in  the  appellate  court  may  be  filed 
in  this  court,  as  he  deems  it  quite  important  to  show  just 
what  matters  were  raised  in  that  court. 


Attorney  for  defendant  in  error. 
(Verification) 
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5296  Transcript,  erroneous  appeal 

The  filing  of  the  transcript  upon  a  transfer  of  an  erroneous 
appeal  from  the  appellate  court  is  governed  by  section  102  and 
not  by  section  100  of  the  new  Practice  act.68 

BRIEFS 

5297  Number 

More  than  one  brief  on  each  side  of  a  case  is  a  violation  of 
Rule  15  of  the  Illinois  supreme  court.69 

5298  Requisites,  practice 

Briefs  for  the  supreme  court  of  Illinois  should  present  only 
such  questions  as  are  reviewable  by  that  court.70  The  supreme 
court  will  not  consider  points  which  are  not  specifically  pointed 
out  in  the  original  brief.71  Briefs  which  include  questions  that 
are  not  reviewable  by  the  supreme  court  will  be  stricken  from  the 
files.72  In  discussing  evidence,  the  principal  or  leading  facts 
alone  which  the  evidence  tends  to  prove  should  be  stated  so  that 
it  can  be  seen  how  a  question  of  law  discussed  arises  upon  the 
record.  Such  briefs  must  not  contain  copies,  at  length,  of  the 
evidence.73 

5299  Additional  authorities 

Additional  authorities  may  be  cited  to  the  supreme  court  after 
the  filing  of  the  original  brief  and  argument,  upon  first  obtain- 
ing leave  for  that  purpose.74 

JUDGMENT 

5300  Advisement,  vacation 

In  cases  taken  by  the  supreme  court  under  advisement  judg- 
ment may  be  entered  in  vacation.75 

68  People  v.  Eitel,  231  111.  38,  39  73  Schwitters  v.  Springer,  233  111. 

(1907).  434. 

89  Thomas  v.  First  National  Bank,  74  Chicago    &   Eastern    Illinois    R. 

213  111.  261,  267   (1904).  Co.     v.     Burridge,     211     111.     9,     15 

70Nonn  v.   Chicago  City  Ry.  Co.,  (1904). 

232  111.  378,  383  (1908);  Schwitters  75  Bills  v.   Stanton,  69  111.  51,  54 

v.  Springer,  233  111.  432,  434  (1908).  (1873)  ;  Sec.  14,  C.-37,  Hurd's  Stat. 

7i  Welsh  v.  Shumway,  232  Til.  54,  1909,  p.  664. 
86  (1908). 

72  Chicago  City  Ry.  Co.  v.  Nonn, 
229  111.  191,  193  (1907). 
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5301  Judgment  in  supreme  court  of  Illinois 

A  judgment  will  be  entered  in  the  supreme  court,  without  re- 
manding the  case,  if  all  the  facts  in  the  case  are  before  it.70  In 
cases  tried  by  a  court  without  a  jury,  the  supreme  court  has  no 
power  to  enter  judgment  for  a  larger  amount  than  that  recov- 
ered below,  unless  a  proposition  of  law,  on  the  measure  of  dam- 
ages, was  submitted  in  the  trial  court  and  refused  by  it.77  In 
cases  originally  commenced  in  the  supreme  court,  a  final  judg- 
ment will  be  rendered,  whether  the  issues  be  that  of  law  or  that 
of  fact.  After  a  case  has  been  submitted  on  issues  of  law,  no 
issues  of  fact  will  be  considered.78 

In  a  ease  which  has  been  affirmed  by  the  appellate  court  with- 
out passing  upon  assignments  of  error,  the  right  to  have  the 
appellate  court  pass  upon  the  errors  may  be  waived  by  stipula- 
tion in  the  supreme  court  that  the  judgment  of  the  appellate 
court  shall  be  considered  as  a  judgment  of  affirmance  upon  all 
of  the  errors  assigned,  and  thereby  avoid  the  delay  that  would 
arise  from  a  remandment  of  the  case  to  the  appellate  court.79 

5302  Remittitur 

An  error  in  the  amount  recovered  may  be  obviated  in  the 
supreme  court  by  a  remittitur.80  In  actions  of  ejectment  on  a 
first  appeal  a  new  trial  cannot  be  prevented  by  entering  a 
remittitur  in  the  supreme  court.81 

5303  Reversal  and  remandment,  appellate  court 

Upon  the  reversal  of  a  judgment  of  the  appellate  court  on  a 
question  of  jurisdiction  alone,  the  supreme  court  will  remand 
the  case  to  the  appellate  court  for  further  proceedings  where 
the  appellate  court  has  failed  to  consider  other  questions  raised 
upon  the  record.82  So,  a  cause  will  be  remanded  to  the  appel- 
late court  when  its  judgment  is  erroneous  and  it  has  power  to 

76  Conway  v.  Chicago,  237  111.  128,  77  111.  562,  565  (1875) ;  Sec.  Ill, 
139    (1908).  Practice     act     1907;     Schwitters    v. 

77  Sandoval  Zinc  Co.  v.  New  Am-       Springer,  236  111.  271,  276. 
sterdam  Casualty  Co.,  235  111.  306,          si  Lowe  v.  Foulke,  103  111.  58,  59 
313  (1908).  (1882);    Strean   v.    Lloyd,    128    111. 

78  People  v.  Wells,  255  111.  450,  493,  496  (1889);  Sec.  35,  c.  45, 
455  (1912).  Hurd's  Stat.  1909,  p.  947. 

79  Grubb  v.  Milan,  249  111.  456,  82  Simpson  Fruit  Co.  v.  Atchison, 
462  (1911).  Topeka  &  Santa  Fe  Ry.  Co.,  245  111. 

so  Cheney  v.  City  National  Bank,       596,  598  (1910). 
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correct  the  errors  and  to  enter  a  proper  judgment,  although 
there  are  no  cross-errors.83 

5304  Reversal  and  remandment,  trial  court,  directions 

In  ordinary  civil  actions  at  common  law,  the  supreme  court 
has  power  to  reverse  a  judgment  and  remand  the  cause  with 
directions  to  the  trial  court  to  enter  a  proper  judgment  only 
where  the  error  has  occurred  after  the  rendition  of  the  verdict. 
Upon  a  reversal  for  errors  intervening  prior  to  the  entry  of 
the  judgment,  the  remandment  must  be  for  a  trial  de  novo.8* 
A  venire  facias  de  novo  will  not  be  awarded  where  the  verdict 
of  the  jury  is  correct,  and  no  error  has  intervened  for  which  it 
should  be  set  aside  and  a  new  trial  awarded,  except  in  the  rendi- 
tion of  the  proper  judgment ;  but  the  case  will  be  remanded  with 
instructions  to  enter  a  proper  judgment.85 

FORMS 

5305  Caption 

At  a  supreme  court  begun  and  held  at  Springfield  on 

the day  of ,  19. .,  within  and  for  the  state  of 

Illinois. 

Present ,  Chief  Justice. 

,  Justice  ,  Justice 

,  Justice  ,   Justice. 

,  Justice  ,  Justice. 

,  Attorney  General. 

,  Sheriff. 

,  Clerk. 

Be  it  remembered,  to  wit,  on  the  day  of  , 

19. .,  the  same  being  one  of  the  days  of the  term  of 

court  aforesaid,  the  following  proceedings  were,  by  said  court, 
had  and  entered  of  record,  to  wit : 

1      Error  to 

No v.  \      


5306  Clerk's  certificate 


State  of  Illinois,)  gg. 
Supreme  Court.f 
I,   ,  clerk  of  the  supreme  court  of  the  state  of 

83  Harty  Bros.  v.  Polakow,  237  111.  ss  McNulta  v.  Ensch,  134  111.  46, 

559,  567  (1909).  56   (1890). 

s*Eigdon  v.  More,  242  111.  256. 
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Illinois,  and  keeper  of  the  records  and  seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  (final  order, 
opinion,  etc.)  of  the  said  supreme  court  in  the  above  entitled 
cause,  of  record  in  my  office. 

In  witness  whereof,  I  have  set  my  hand  and  affixed  the  seal 

of  the  said  supreme  court,  at  Springfield,  this   day  of 

,  19... 


Clerk  of  the  Supreme  Court. 

5307  Affirmance 

(Caption) 

And  now,  on  this  day,  this  cause  having  been  argued  by 
counsel,  and  the  court  having  diligently  examined  and  in- 
spected, as  well  the  record  and  proceedings  aforesaid,  as  the 
matters  and  things  therein  assigned  for  error,  and  being  now 
sufficiently  advised  of  and  concerning  the  premises,  for  that  it 
appears  to  the  court  now  here,  that  neither  in  the  record  and 
proceedings  aforesaid,  nor  in  the  rendition  of  the  judgment 
aforesaid,  is  there  anything  erroneous,  vicious  or  defective, 
and  that  in  that  record  there  is  no  error :  therefore,  it  is  con- 
sidered by  the  court  that  the  judgment  aforesaid  be  affirmed 
in  all  things,  and  stand  in  full  force  and  effect,  notwithstand- 
ing the  said  matters  and  things  therein  assigned  for  error. 
And  it  is  further  considered  by  the  court,  that  the  said  .... 

recover  of  and  from  the  said costs  by 

in  this  behalf  expended,   and  that    

have  execution  therefor.    (Attach  clerk's  certificate) 

5308  Reversal 

(Caption) 

And  now,  on  this  day,  this  cause  having  been  argued  by 
counsel,  and  the  court  having  diligently  examined  and  in- 
spected, as  well  the  record  and  proceedings  aforesaid,  as  the 
matters  and  things  therein  assigned  for  error,  and  being  now 
sufficiently  advised  of  and  concerning  the  premises,  are  of 
opinion  that  in  the  record  and  proceedings  aforesaid,  and  in 
the  rendition  of  the  judgment  aforesaid,  there  is  manifest 
error:  therefore,  it  is  considered  by  the  court  that,  for  that 
error,  and  others  in  the  record  and  proceedings  aforesaid,  the 

judgment  of  the  court  in  this  behalf  rendered,  be 

reversed,  annulled,  set  aside,  and  wholly  for  nothing  esteemed, 

and  that  this  cause  be  remanded  to  the    court  of 

for  such  other  and  further  proceedings  as  to  law 

and  justice  shall  appertain.     And  it  is  further  considered  by 

the  court,  that  the  said   recover  of  and  from  the 

said costs,  by in  this  behalf  expended,  and 

that   have  exeuction  therefor.     (Add  clerk's  cer- 
tificate) 
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REHEARING 

5309  Judgment,  correction 

In  Illinois,  within  six  months  of  an  adjourned  term  the 
supreme  court  has  power  to  vacate  an  erroneous  judgment  and 
to  enter  up  a  proper  judgment  without  ordering  a  rehearing.80 


5310  Petition  (111.) 

(Caption) 

Now  comes   ,  appellee  in  the  above  entitled 

cause,  by ,  its  attorneys,  and  respectfully  peti- 
tions the  court  to  vacate  and  set  aside  its  order  entered  herein 
on  the day  of ,  19 .  . ,  and  to  grant  a  rehear- 
ing of  said  cause ;  and  in  support  of  said  petition  the  appellee 
presents  the  points  and  reasons  hereto  attached. 


Attorney  for  appellee.87 
Notice 
In  the  supreme  court  of  the  state  of  Illinois. 


Appellant, 
v. 


Appeal  from court  of 

. . .  county ,  number 

Appellee. 

To  

Attorney  for  appellant, 

,  clerk  of  Illinois  supreme  court, 

official  reporter  of  Illinois  supreme  court. 

You  are  hereby  notified  that (appellee)  in  the 

above  entitled  cause  intends  to  make  application  for  a  rehear- 
ing of  said  cause. 


Dated 


Received  a  copy,  etc. 


Attorneys  for  appellee. 


86  Lucas  v.  Farrington,  21  HI.  31,  printed  on  the  first  page  of  the 
33  (1858);  Sec.  15,  c.  37,  Hurd's  points  and  authorities  in  its  snp- 
Stat.  1909,  p.   664.  port. 

87  The  foregoing  petition  may  be 
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b 
(Caption) 
To  

Clerk  of  the  Supreme  Court. 
You  are  hereby  notified  that  we  shall  apply  to  the  court  for 
a  rehearing  of  the  above  entitled  case,  and  you  are  respect- 
fully requested  to  place  said  case  on  the  rehearing  docket. 
Attorneys  for  appell .  . . 

5311  Stay  order,  practice 

On  filing  a  petition  for,  and  the  granting  of,  a  rehearing,  an 
order  will  be  entered  staying  the  proceedings.88 

PROCEDENDO 

5312  Writ 

State  of  Illinois,  ) 
Supreme   Court.    \ ss' 

The  people  of  the  state  of  Illinois  to  the  appellate  court  of 
Illinois, district,  greeting : 

Whereas,  in  a  certain  plea,  which  was  before  the  appellate 

court  of  Illinois,    district,  between   and 

,  the  judgment  of  said  appellate  court  was  ren- 
dered in  favor  of  the  said and  against  the  said 

and  the  said  having  prayed  an 

appeal  to  the  said  supreme  court,  which  was  granted  by  the 
said  appellate  court  on entering  into  bond,  accord- 
ing to  law;  and  the  said  supreme  court  having  affirmed  the 

judgment  of  the  said  appellate  court  of  Illinois,   

district : 

We,  therefore,  command  you,  and  every  one  of  you,  that  you 
proceed  with  effect,  according  to  law,  to  final  execution  of  the 

judgment  of  the  said  appellate  court  against  the  said , 

notwithstanding  the  said  appeal. 

Witness ,  chief  justice  of  the  supreme  court, 

and  the  seal  thereof,  at  Springfield,  this day  of , 

in  the  year  of  our  Lord  nineteen  hundred  and 

Clerk  of  the  Supreme  Court. 

WRIT  OF  ERROR  FROM  UNITED  STATES  SUPREME  COURT 

5313  Petition  and  order 

United  States  of  America,  } 
State  of   \ 

To  the  honorable  ,  associate  justice  of  the  su- 
preme court  of  the  United  States. 

Your  petitioner, ,  respectfully  shows  that  on 

ss  Gage  v.  People,  213  HI.  247,  349 
(1905). 


3096  ANNOTATED    FORMS    OP    PLEADING    AND    PRACTICE 

the day  of ,  19. .,  in  a  certain  cause  pending 

in  the court  of  the  county  of .  . ,  in  the  state 

of ,  wherein  your  petitioner  wqs  plaintiff,  and  one 

was  defendant,  a  final  judgment  was  rendered 

against  your  petitioner  and  in  favor  of  the  said 

for  the  sum  of dollars,  from  which  said  judgment  your 

petitioner  prosecuted  a  writ  of  error  to  said  court  from  the 

appellate  court  for  the district  of  said  state,  where  the 

said  judgment  was  affirmed  on  the   day  of  , 

19..;  that  your  petitioner  removed  said  judgment  and  the 
record  therein  by  writ  of  error  to  the  supreme  court  of  the  state 

of  ,  and  that  the  said  last  mentioned  court  on  the 

day  of ,  19 . . ,  rendered  its  final  order  and 

judgment  therein,  in  and  by  which  said  final  order  and  judg- 
ment it  was  ordered  and  adjudged  that  the  judgment  therein 
of  the  said  appellate  court  be  affirmed  in  all  things  and  stand 
in  full  force  and  effect,  notwithstanding  the  matters  and  things 
therein  assigned  for  error  by  your  petitioner;  that  the  said 
supreme  court  of  said  state  also  adjudged  the  costs  in  said 
proceeding  against  your  petitioner  and  ordered  that  the  said 
defendant  therein  have  execution  therefor;  all  of  which  mat- 
ters and  things  will  more  fully  appear  by  reference  to  the  rec- 
ord and  proceedings  in  said  cause. 

Your  petitioner  further  shows  that  the  said  supreme  court 

of  the  state  of is  the  highest  court  of  said  state 

of in  which  a  decision  in  said  suit  could  be  or 

might  have  been  had. 

And  your  petitioner  claims  the  right  to  remove  said  judg- 
ment of  the  said  supreme  court  of  the  state  of   

to  the  supreme  court  of  the  United  States  by  writ  of  error 
under  and  by  virtue  of  section  709  of  the  Revised  Statutes  of 
the  United  States,  because  in  said  cause,  in  which  said  judg- 
ment for  dollars  was  so  rendered  against  this  peti- 
tioner in  said court  of county  and 

was  so  affirmed  by  said  appellate  court  and  by  said  supreme 
court  of  said  state,  the  defendant  therein  sought  to  enforce, 
upon  pleas  in  set-off  against  this  petitioner,  the  very  same 
alleged  claim  and  demand  against,  and  alleged  undertaking 
by  this  petitioner  that  was  the  subject  matter  of  a  suit  by 
said  defendant  in  error  against  this  petitioner  in  the  circuit 

court  of  the  United  States  for  the  southern  district  of , 

wherein  judgment  was  rendered  thereon  for  this  petitioner, 
the  defendant  therein ;  and  because  the  said  supreme  court  of 
said  state,  in  affirming  the  judgment  and  order  herein  or  the 

said  appellate  court  for  the district  affirming  the  said 

judgment  rendered  against  this  petitioner  in  the  cause  afore- 
said by  the  said  court  of , county  in 

said  state,  failed  to  give  due  force  and  effect  to  the  said  judg- 
ment so  rendered  for  this  petitioner  upon  the  very  same  claim 
and  demand  in  the  said  circuit  court  of  the  United  States  for 
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the  southern  district  of ;  and  because  By  so  affirm- 
ing the  said  judgment  herein  against  this  petitioner  by  the 

said  appellate  court  for  the district  and  permitting 

it  to  stand  in  full  force  and  effect  and  permitting  the  said 

judgment  for dollars  entered  against  this  petitioner 

in  the  said . .  court  of  said  county  to  stand  in  full 

force  and  effect,  and  by  rendering  a  judgment  for  costs  herein 
against  this  petitioner  and  awarding  execution  thereon,  the 

said  supreme  court  of  the  state  of has  deprived 

this  petitioner  of  a  right  and  immunity  secured  to  him  by 
said  judgment  in  his  favor  of  the  said  circuit  court  of  the 

United  States  for  the  southern  district  of upon 

the  very  same  claim  and  demand,  which  said  right  and  immu- 
nity under  the  judgment  of  said  circuit  court  of  the  United 
States,  being  an  authority  exercised  under  the  United  States, 
was  specially  set  up  and  claimed  therein  by  this  petitioner; 
and  because  the  said  judgment  rendered  in  favor  of  your  peti- 
tioner in  the  said  circuit  court  of  the  United  States  for  the 

southern  district  of on  the  very  same  claim  and 

demand  on  which  the judgment  of  the  said court 

of  said  county  was  based  was  res  judicata  and  a 

bar  to  the  said  action  in  the  said   court  of  said 

county ;  and  because  said  judgment  of  said 

supreme  court  of  the  state  of was  rendered  against 

your  petitioner  without  due  process  of  law ;  and  because  said 
judgment  so  rendered  against  your  petitioner  in  said  supreme 

court  of  said  state  of did  not  accord  full  faith  and 

credit  to  the  judgment  rendered  in  favor  of  your  petitioner 
by  the  said  circuit  court  of  the  United  States  for  the  southern 

district  of upon  the  very  same  claim  and  demand. 

All  of  which  matters  and  things  will  more  fully  appear  by 
the  record  of  the  proceedings  in  said  cause,  which  is  now 
herewith  submitted  unto  your  honor. 

"Wherefore,  your  petitioner  prays  the  allowance  of  a  writ 

of  error  to  said  supreme  court  of  the  state  of   

returnable  into  the  supreme  court  of  the  United  States;  and 
that  a  writ  of  supersedeas  may  issue  out  of  and  under  the 
seal  of  the  said  supreme  court  of  the  United  States  to  the  said 

supreme  court  of  the  state  of commanding  it  and 

all  persons  acting  under  its  authority  to  surcease,  desist  and 
refrain  from  all  further  proceedings  herein,  and  that  a  citation 

may  be  awarded  to  the  said  ,  the  defendant  in 

error  in  said  proceedings  in  the  said  supreme  court  of  the 
state  of  

And  your  petitioner  will  ever  pray,  etc., 


Petitioner. 
Attorneys  for  petitioner. 
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Let  the  writ  of  error  issue  as  prayed,  to  operate  as  a  super- 
sedeas on  giving  bond  in  the  sum  of dollars. 

Done  at  the  city  of  Washington,  this of ,  19 . . . 


Associate  justice  of  the  supreme 
court  of  the  United  States. 


United  States  of  America]  ss 
State  of  Illinois.        \ 

To  the  honorable ,  chief  justice  of  the  supreme 

court  of  the  state  of  Illinois. 

The  petition   of respectfully   shows   that  on 

the day  of ,  19. . ,  the  supreme  court  of  the 

state  of  Illinois  rendered  a  final  judgment  against  this  peti- 
tioner in  a  certain  cause  wherein ,  by ,  his  next 

friend,  was  plaintiff,  and  this  petitioner  was  defendant,  affirm- 
ing a  judgment  of  the  court  of county, 

Illinois,  for  the  sum  of  dollars,  and  costs,  and 

awarded  execution  thereon ;  that  on   ,  19 . . ,  said 

court  denied  to  this  petitioner  a  rehearing  of  said  cause,  as 
will  appear  by  reference  to  the  record  and  proceedings  in  said 
cause,  and  that  said  court  is  the  highest  court  of  said  state 
in  which  a  decision  in  said  suit  could  be  had. 

And  this  petitioner  claims  the  right  to  remove  said  judg- 
ment to  the  supreme  court  of  the  United  States  by  writ  of 
error,  under  section  709  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  the  act  of  February  18,  1875,  because 
there  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  the  state  of  Illinois,  on  the  ground 
of  its  being  repugnant  to  the  constitution,  treaties  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  its  validity. 

And  because  this  petitioner  claimed,  and  still  claims  title, 
right,  privilege  or  immunity  under  the  constitution  of  the 
United  States,  and  the  decision  is  against  such  title,  right, 
privilege  or  immunity  specially  set  up  and  claimed  by  this 
petitioner,  under  such  constitution,  as  appears  by  the  record 
of  the  proceedings  in  said  cause,  which  is  herewith  submitted. 

Wherefore,  this  petitioner  prays  the  allowance  of  a  writ  of 
error,  returnable  into  the  supreme  court  of  the  United  States, 
and  for  citation,  and  an  order  fixing  the  amount  of  a  super- 
sedeas bond. 

Attorney  for  petitioner. 

(Venue) 

Let  a  writ  of  error  issue  upon  the  execution  of  a  bond  by 

to in  the  sum  of dollars, 

such  bond  when  approved  to  operate  as  a  supersedeas. 

Dated,  etc.  

Chief  justice  supreme  court,  Illinois.89 

89  Attach  assignment  of  errors. 
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5314  Writ 

United  States  of  America,  ss: 

The  president  of  the  United  States  of  America,  to  the  hon- 
orable the  judges  of  the  supreme  court  of  the  state  of , 

greeting : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi- 
tion of  the  judgment  of  a  plea  which  is  in  the  said  supreme 
court  before  you,  or  some  of  you,  being  the  highest  court  of 
law  or  equity  of  the  said  state  in  which  a  decision  could  be 

had  in  the  said  suit  between  ,  plaintiff  in  error, 

and  ,  defendant  in  error,  wherein  was  drawn  in 

question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision  was  against 
its  validity ;  or  wherein  was  drawn  in  question  the  validity  of 
a  statute  of,  or  an  authority  exercised  under,  said  state,  on 
the  ground  of  its  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  was  in  favor  of 
its  validity;  or  wherein  was  drawn  in  question  the  construc- 
tion of  a  clause  of  the  constitution,  or  of  a  treaty,  or  statute 
of,  or  commission  held  under  the  United  States,  and  the  deci- 
sion was  against  the  title,  right,  privilege,  or  exemption  spe- 
cially set  up  or  claimed  under  such  clause  of  the  said  consti- 
tution, treaty,  statute,  or  commission;  a  manifest  error  hath 

happened  to  the  great  damage  of  the  said as  by 

his  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same  to  the  supreme  court  of  the  United  States, 
together  with  this  writ,  so  that  you  have  the  same  in  the  said 

supreme  court  at  Washington,  within   days  from  the 

date  hereof,  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  supreme  court  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right,  and  accord- 
ing to  the  laws  and  customs  of  the  United  States,  should  be 
done. 

Witness  the  honorable    ,   chief  justice   of  the 

United  States,  the  day  of in  the  year  of  our 

Lord  nineteen  hundred  and 


Clerk  of  the  supreme  court  of  the  United  States. 
Allowed  by: 


Associate  justice  of  the  supreme 
court  of  the  United  States. 
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5315  Citation 

United  States  of  America,  ss: 
To ,  greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  supreme  court  of  the  United  States,  at  Washington,  within 

days  from  the  date  hereof,  pursuant  to  a  writ  of  error, 

filed  in  the  clerk's  office  of  the  supreme  court  of  the  state 

of  ,  wherein  is  plaintiff  in  error  and 

you  are  defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  rendered  against  the  said  plaintiff  in  error 
as  is  in  the  said  writ  of  error  mentioned,  should  not  be  cor- 
rected, and  why  speedy  justice  should  not  be  done  to  the  par- 
ties in  that  behalf. 

Witness  the  honorable ,  associate  justice  of  the 

supreme  court  of  the  United  States,  this day  of , 

in  the  year  of  our  Lord  nineteen  hundred  and 


(Seal)  Associate  justice   of  the   supreme 

court  of  the  United  States. 

Return 

On  this day  of  ,  in  the  year  of  our  Lord 

nineteen  hundred  and ,  personally  appeared   . 

before  me,  the  subscriber,  and  made  oath  that  he  delivered  a 
true  copy  of  the  within  citation  to 

Sworn,  etc. 

5316  Bond 

Know  all  men  by  these  presents,  that  we,  ,  as 

principal,  and ,  as  surety,  are  held  and  firmly 

bound  unto in  the  penal  sum  of  dol- 
lars, good  and  lawful  money  of  the  United  States,  for  the  pay- 
ment  of   which,    well   and   truly   to   be   made,    we,    the    said 

and  said ,  bind  ourselves,  our  heirs, 

executors,  administrators  and  successors,  jointly,  severally 
and  firmly  by  these  presents. 

Witness  our  hands  and  seals  this day  of , 

19... 

The  condition  of  the  above  obligation  is  such  that,  whereas 

the  above  named  did,  on  the   day  of 

,  19 . . ,  and  of  the  term  of  the 

court  held  in  and  for  the  county  of in  the  state  of 

Illinois,  19 . . ,  recover  a  judgment  against  the  above  bounden 

for  the  sum  of dollars  and 

cents  ($ ),  together  with  costs  of  suit,  which  said  judg- 
ment was  affirmed  by  the  appellate  court  for  the  

district  of   on  the   day  of  ,  19 . . , 
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and  which  said  judgment  of  affirmance  by  said  appellate  court 

was  affirmed  by  the  supreme  court  of on  the 

day  of  ,  19 .  .  ;  and  whereas,  the  said   

has  sued  out  a  writ  of  error  from  the  supreme  court  of  the 
United  States  to  reverse  the  said  judgment  rendered  in  said 

cause  by  the  supreme  court  of  the  said  state  of 

Now,  therefore,  if  the  said  shall  duly  prose- 
cute said  writ  of  error  and  pay  or  cause  to  be  paid  the  amount 
of  said  judgment  and  all  judgments,  costs,  interest  and  dam- 
ages which  the  said  supreme  court  of  the  United  States  shall 
adjudge  against  him  in  case  said  judgment  shall  be  affirmed, 
and  shall  abide  the  order  and  judgment  of  said  supreme  court 
of  the  United  States  in  this  behalf,  then  this  obligation  is  to 
be  void;  otherwise  to  remain  in  full  force  and  effect. 

(Signatures  and  seals) 

Corporate  acknowledgment 
State  of   


County  of f 

On  this day  of before  me,  a  notary  public 

in  and  for  said  county  and  state,  appeared ,  per- 
sonally known  to  me,  who  being  by  me  first  duly  sworn,  did 

say  that  he  is  the  agent  and  attorney  in  fact  of , 

a  corporation  organized  under  the  laws  of  the  state  of , 

and  that  the  seal  affixed  to  foregoing  instrument  is  the  cor- 
porate seal  of  said  corporation  and  that  the  said  instrument 
was   signed   and   sealed    on    behalf   of    said    corporation    by 

authority  of  its  board  of  directors ;  and  the  said 

acknowledged  said  instrument  to  be  the  free  act  and  deed 
of  said  corporation. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  notarial 
seal  the  day  and  year  first  above  written. 

Notary  public. 
My  commission  expires 

I  further  certify  that  under  the  laws  of  the  state  of 

I  have  the  authority  to  administer  oaths.90 

Approved, 19 . . , 

Justice  United  States  supreme  court. 

5317  Assignments  of  error 

(Caption) 

Now  comes  the  said  plaintiff  in  error  and  respectfully  sub- 
mits that  in  the  record,  proceedings,  decision  and  final  judg- 

90  Add  acknowledgment  of  surety. 
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merit  of  the  said  supreme  court  of  in  the  above 

entitled  cause  there  is  manifest  error  in  this,  to  wit: 

1,  Said  supreme  court  of   erred  in  affirming 

the  judgment  of  the  appellate  court  for  the district  of 

entered  in  the  above  entitled  cause  on ,  19 . . . 

2,  Said  supreme  court  of erred  in  not  reversing 

the  said  judgment  of  said  appellate  court. 

3,  Said  supreme  court  of erred  in  not  holding 

that  the  pleas  of  set-off  presented  no  defense  to  the  action 
of  plaintiff  in  error,  and  that  the  court  had  no  jurisdiction  to 
entertain  them ;  and  in  holding  that  demands  upon  simple  con- 
tracts might  be  set  off  by  the  defendant  in  error  herein  upon 
the  judgments  in  his  favor  upon  which  this  suit  was  brought. 

4,  Said  supreme  court  of erred  in  not  holding 

that  the  indebtedness  of  the  to  the  defendant  in 

error,  could  not  be  set  off  by  the  defendant  in  error  against 
the  judgments  in  favor  of  the  plaintiff  in  error  upon  which 
this  suit  was  brought,  and  in  affirming  the  judgment  against 
the  plaintiff  in  error  based  upon  the  claim  of  the  defendant  in 
error  that  the  plaintiff  in  error  had  assumed  and  agreed  to  pay 
such  indebtedness. 

5,  Said  supreme  court  of  erred  in  not  holding 

that  the  question  of  the  liability  of  plaintiff  in  error  to  pay 

the  defendant  in  error  the  debt  due  him  by  the 

was  determined  in  favor  of  plaintiff  in  error  in  the  suit  brought 
by  said  company  for  the  use  of  defendant  in  error  against 

plaintiff  in  error  in  the court  of county 

and  removed  by  the  latter  to  the  circuit  court  of  the  United 

States  for  the   district  of ,  in  which 

judgment  was  rendered  in  favor  of  the  plaintiff  in  error  herein, 
which  judgment  was  affirmed  by  the  circuit  court  of  appeals, 
and  that  therefore  that  question  was  in  this  suit  res  judicata. 

6,  Said  supreme  court  of erred  in  holding  that 

the  exceptions  to  the  referee's  report  and  error  assigned 
thereon  were  too  general  to  properly  raise  the  question  of 
res  judicata. 

7,  Said  supreme  court  of erred  in  holding  the 

judgment  entered  in  said  cause  in  the court  of 

county  was  based  upon  the  first  and  second  pleas 

by  the  defendant  in  error ;  and  in  holding  that  the  finding  and 
judgment  herein  are  as  well  supported  by  the  first  as  by  either 
the  third  or  fourth  plea;  and  in  holding  that  there  was  suffi- 
cient testimony  to  authorize  a  recovery  under  the  first  plea 
independent  of  the  judgment  of ,  19 . . . 

8,  Said  supreme  court  of erred  in  holding  that 

the  finding  herein  of  the  referee  and  the  judgment  based 
thereon  could  stand  on  the  first  and  second  pleas,  and  in  not 
holding  that  they  were  based  solely  upon  the  third  and  fourth 
pleas;  and  in  affirming  the  judgment  of  said  appellate  court 
therein  without  reference  to  the  third  or  fourth  pleas ;  and  in 
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holding  that  there  was  evidence  tending  to  or  that  was  suffi- 
cient to  prove  the  first  and  second  pleas. 

9,  Said  supreme  court  of erred  in  not  holding  that 

the  claim  and  demand  of  the  defendant  in  error  herein  was 
the  very  same  claim  and  demand  which  was  adjudicated 
between  the  parties  hereto  in  the  circuit  court  of  the  United 

States  for  the   district  of   ;  and  in 

not  holding  that  the  judgment  entered  in  said  last  mentioned 
cause  for  the  plaintiff  in  error  herein  was  a  bar  to  a  recovery 
by  the  defendant  in  error  herein. 

10,  Said  supreme  court  of erred  in  its  judgment 

entered  herein  because  the  said  judgment  fails  to  accord  full 
faith  and  credit  to  the  said  judgment  entered  in  the  said  cir- 
cuit court  of  the  United  States  for  the   district 


11,  Said  supreme  court  of erred  in  its  judgment 

entered  herein  because  the  said  judgment  fails  to  give  or 
accord  due  force  and  effect  to  the  said  judgment  entered  in 

the  said  circuit  court  of  the  United  States  for  the 

district  of  

12,  The  said  judgments  of  the  said  supreme  court  of 

and  of  said  appellate  court  and  of  said    court  of 

county  deprive  the  said  plaintiff  in  error  of  the 

right,  title  and  immunity  secured  to  him  by  the  said  judgment 
in  his  favor  of  the  said  circuit  court  of  the  United  States  for 
the  southern  district  of  

13,  The  said  last  mentioned  judgment  of  the  circuit  court 

of  the  United  States  for  the  district  of   

was  res  judicata  and  a  bar  to  any  recovery  herein,  and  the 
said  supreme  court  of erred  in  not  so  holding. 

14,  The  said  judgment  of  said  supreme  court  of  

was  rendered  against  said  plaintiff  in  error  without  due  pro- 
cess of  law. 


Attorneys  for  plaintiff  in  error. 


(Caption) 

Now  comes  the  above  defendant  in  error  and  files  herewith 
its  petition  for  a  writ  of  error,  and  says  that  in  the  record, 
proceedings,  decision  and  final  judgment  of  the  supreme  court 
of  the  state  of  Illinois  in  the  above  entitled  matter,  there  is 
manifest  error  in  this,  to  wit,  the  supreme  court  of  Illinois 
erred  in  holding  and  deciding  that  section  eleven  of  an  act  of 
the  general  assembly  of  the  state  of  Illinois,  entitled  "An  Act, 

etc.    (Give  title  in  full),  approved   ,  19..,  in  force 

,  19.  .,  is  valid.     The  validity  of  said  section  eleven 

of  said  act  was  denied  and  drawn  in  question  by  the  defend- 
ant in  error  on  the  ground  of  its  being  repugnant  to  the  pro- 
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visions  of  section  one   of  the  fourteenth  amendment  to   the 

constitution  of  the  United  States. 

The  said  errors  are  more  particularly  set  forth  as  follows : 
The  supreme  court  of  Illinois  erred  in  that  it  did  not  hold 

and  decide  said  section  eleven  of  said  act  to  be  void  for  the 

reason  that:  . 

1,  Said  act  (section  eleven  thereof),  as  construed  and  inter- 
preted by  the  supreme  court  of  Illinois,  did  abridge  the  privi- 
leges and  immunities  of  this  defendant  in  error,  as  guaranteed 
by  section  one  of  the  fourteenth  amendment  of  the  Federal 
constitution. 

2,  Said  act  (section  eleven  thereof),  as  construed  and  inter- 
preted by  the  supreme  court  of  Illinois,  violated  the  provision 
guaranteeing  due  process  of  law,  and, 

3,  Said  act  (section  eleven  thereof),  as  construed  and  inter- 
preted by  the  supreme  court  of  Illinois,  violated  the  provision 
guaranteeing  the  equal  protection  of  the  laws. 

For  which  errors  the  defendant  in  error,    , 

prays  that  the  said  judgment  of  the  supreme  court  for  the 

state  of  Illinois  rendered  the  day  of  ,  19 .  . , 

be  reversed,  and  a  judgment  rendered  in  favor  of  the  defend- 
ant in  error, ,  for  costs. 

Attorneys  for  defendant  in  error. 
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IN  GENERAL 


5318  Constitutional  provision,  scope 

The  municipal  court  amendment  to  the  constitution  of  Illi- 
nois affects  or  modifies  other  provisions  of  the  constitution  only 

3107 
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in  so  far  as  it  is  necessary  to  give  effect  to  the  amendment.  The 
constitutional  prohibition  of  local  or  special  legislation  relating 
to  changes  of  venue  is  in  no  way  affected  or  modified  by  the 
municipal  court  constitutional  amendment.1 

5319  Municipal  courts,  nature  and  origin 

A  muncipal  court  is  a  city  court  within  the  terms  of  the  Prac- 
tice and  the  Appellate  Court  acts.2  The  municipal  court  of 
Chicago  was  created  under  the  constitutional  provision  relating 
to  courts  in  cities  and  incorporated  towns,  and  not  under  the 
special  amendment  of  the  constitution  relating  to  that  court.3 

5320  Organization 

A  city  which  covers  territory  that  is  situated  in  two  coun- 
ties cannot  avail  itself  of  the  act  concerning  the  organization 
of  city  courts,  as  that  would  violate,  among  others,  the  constitu- 
tional provision  that  those  who  are  accused  of  crime  must  be 
tried  by  juries  which  are  selected  from  the  county  or  district, 
which  cannot  extend  beyond  the  limits  of  a  single  county,  in 
which  the  offense  alleged  has  been  committed,  and  as  that  would 
also  be  destructive  of  the  uniformity  of  jurisdiction,  powers, 
proceedings  and  practice  of  similar  courts.4 

JURISDICTION 

5321  Mechanic's  lien 

The  municipal  court  of  Chicago  has  jurisdiction  of  an  action 
of  assumpsit  brought  by  a  sub-contractor  to  enforce  a  mechanic's 
lien  against  the  owner  and  contractor.5 

5322  Personal  injury  cases 

Personal  injury  cases  in  which  the  amount  claimed  does  not 
exceed  one  thousand  dollars  are  within  the  jurisdiction  of  the 

iFeigen  v.  Shaeffer,  256  111.  493,  *  People    v.    Kodenberg,    254    111. 

495   (1912);   See.  34,  art.  4,  Const.  386,   390,   393    (1912);    Laws   1901, 

1870   (HI.);   Sec.  22,  art.  4,  Const.  p.  136;  Sees.  4,  5,  Bill  of  Rights; 

1870  (HI.).  See.  29,  art.  6,  Const. 

2  People  v.  Cosmopolitan  Fire  Ins.  5  Harty  Bros.  v.  Polakow,  237  111. 
Co.,  246  111.  442,  446  (1910);  Peo-  559  (1909);  See.  2,  Municipal  Court 
pie    v.    Hibernian    Banking    Ass  'n,  act. 

245  111.  523,  524  (1910). 

3  People  v.  Cosmopolitan  Fire  Ins. 
Co.,  246  111.  447. 


MUNICIPAL  COURTS  3109 

municipal  court  of  Chicago  as  cases  of  the  fourth  class.6  This 
is  based  upon  the  right  of  a  party  to  waive  the  tort  and  proceed 
on  the  contract  where  he  has  the  election  of  remedies  between 
the  two  forms  of  actions,  and  upon  the  fact  that  an  action  for 
personal  injuries  involves  the  element  of  contract  from  the  con- 
tract of  carriage  and  the  element  of  tort  from  the  existence  of 
negligence. 

5323  Territorial 

The  municipal  court  of  Chicago,  being  a  city  court,  has  no 
territorial  jurisdiction  beyond  the  limits  of  the  city ;  and  neither 
the  constitution  nor  its  amendments  empower  the  legislature  to 
extend  such  jurisdiction.7 

PARTIES 

5324  Foreign  corporations 

No  compliance  with  foreign  corporation  laws  is  necessary  to 
enable  foreign  corporations  to  sue  or  to  be  sued  in  municipal 
courts  in  transitory  actions.8  Therefore,  a  foreign  corporation 
which  can  be  served  with  process  in  the  city  of  Chicago  is  suable 
in  the  municipal  court.9 

BILL  OF  PARTICULARS 

5325  Object 

The  object  of  a  statement  of  claim  is  to  inform  the  opposite 
party  of  the  nature  of  the  demand  sued  upon  and  to  limit  the 
evidence  under  it.  A  party  cannot  make  one  claim  in  his  state- 
ment and  recover  upon  another  without  an  amendment.10 

5326  Requisites,  misnaming  action 

A  statement  of  claim  which  gives  the  dates  upon  which  an 
offense  is  alleged  to  have  been  committed  is  sufficient,  without 

«  Maiss    v.    Metropolitan    Amuse-  s  Simpson  Fruit  Co.  v.   Atchison, 

ment    Ass'n,    241    111.    177    (1909);  T.  &  S.  F.  Ry.  Co.,  245  111.  596,  597 

Chudnovski  v.   Eckels,   232  111.  312,  (1910). 

320  (1908);  Sec.  2,  Municipal  Court  9  Simpson   Fruit   Co.   v.   Atchison, 

act.  T.  &  S.  F.  Ry.  Co.,  supra. 

7  Wilcox  v.  Conklin,  255  111.  604,  io  Walter   Cabinet   Co.  v.   Russell, 

607  (1912);  Sec.  1,  art.  6,  Constitu-  250  111.  416,  420   (1911). 
tion;    Par.    6,    sec.    28,    Municipal 
Court  act,  invalid. 
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disclosing  the  name  of  the  person  upon  whom  the  offense  was 
committed,  or  stating  that  his  name  is  unknown.11  Misnaming 
an  action  of  the  fourth  class,  or  that  of  tort,  does  not  effect  the 
plaintiff's  rights,  if  upon  the  hearing,  the  plaintiff  appears  to 
be  entitled  to  recover  and  the  court  has  jurisdiction  of  the  per- 
son of  the  defendant  and  the  subject  matter  of  the  litigation.12 

FORMS 

5327  Automobile  injury 

(Caption) 

Plaintiff's  claim  is  for  injuries  sustained  on ,  19. ., 

at  the  corner  of   street  and   avenue,  at 

the  intersection  of  said  street,  said  injuries  being  occasioned 
by  and  through  the  negligence  of  the  defendant  in  operating 
and  driving  a  certain  automobile,  said  negligence  of  the 
defendant  being  the  operation  of  said  automobile  at  an  undue 
or  high  rate  of  speed  across  a  busy  thoroughfare;  and  fur- 
ther by  reason  of  the  defendant's  failing  to  sound  a  horn  or 
other  warning  of  his  approach;  and  further  by  reason  of  the 
defendant  running  his  said  machine  down  the  wrong  side  of 
the  street ;  and  further  by  reason  of  the  defendant  running  his 
machine  at  an  undue  speed  past  and  around  a  certain  street 

car  then  standing  at  said  crossing,    ,  making  it 

impossible  for  plaintiff  to  see  or  escape  from  the  said  automo- 
bile ;  and  by  reason  of  the  failure  of  the  defendant  to  properly 
manage  and  control  his  said  automobile,  and  to  apply  brakes 
and  stop  the  same  within  a  proper  time  and  distance,  and 
such  negligence  of  the  defendant  further  consisted  in  his  neg- 
ligent, careless  and  unskillful  management  and  control  of  said 
automobile;  by  reason  of  which  negligence  of  the  defendant, 
the  plaintiff,  while  in  the  exercise  of  due  care,  was  struck  by 
said  automobile  and  injured,  both  internally  and  externally, 
and  was  obliged  to  and  did  incur  large  sums  of  money  for 
doctors'  bills  and  medicines,  and  sustained  financial  loss  of 
wages  and  salary,  during  a  period  of,  to  wit,   months. 

Said  internal  and  external  injuries  aforesaid  consisted  of 
the  striking,  bruising  and  wounding  of  the  left  side  of  the 
plaintiff,  and  the  injuring  and  hurting  of  her  left  arm  and 
left  leg,  by  reason  of  which  she  sustained  great  pain,  and  her 
left  ankle  and  left  knee  were  rendered  sore  and  stiff,  and 
permanently  weak,  injured  and  impaired. 

The  head  of  the  plaintiff  was  also  injured,  bruised  and  cut ; 
and  since  said  accident  the  plaintiff  has  had  fainting  spells 
and  headaches,  pains  in  and  about  her  head  and  eyes;  and  the 

ii  People  v.  Dunn,    255   111.    289,  12  Edgerton  v.  Chicago,  Rock  Isl- 

292  (1912)  ;  People  v.  Zito,  237  111.      and,  &  Pacific  Ry.  Co.,  240  111.  311, 
434  (1909).  313   (1909). 
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shock  and  fall  also  impaired  the  internal  organs  and  func- 
tions of  the  plaintiff,  and  have  impaired  her  general  health.13 

Attorneys  for  plaintiff. 

5328  Bridge-tender's  negligence 

(Caption) 

For  that,  whereas,  the  said  heretofore  on, 

to  wit,  the day  of ,  19.  .,  at in  the 

county  and  state  aforesaid,  was  lawfully  possessed  of  a  cer- 
tain steamboat  or  vessel,  called ,  of  great  value, 

to  wit,  the  sum   of    dollars,  which  was  then  and 

there  lawfully  lying  safely  and  properly  moored  at  what  is 

commonly  known  as dock,  situated  on  the  east  side 

of  the   river,  between streets,  for 

the  purpose  of  discharging  freight ;  and  the  said  city  of 

was  also  then  and  there  possessed  of  a  certain  bridge,  com- 
monly known  as  the street  bridge,  which  said  bridge 

was  then  and  there  under  the  control,  care,  direction,  govern- 
ment and  management  of  divers  servants  of  the  said  city,  who 
were  then  and  there  operating  the  same;  nevertheless,  the 
said  city  then  and  there,  by  its  said  servants,  so  carelessly 
and  improperly  operated,  directed  and  moved  said  bridge  that 
by  and  through  the  mere  carelessness,  negligence  and  improper 
conduct  of  the  said  city  by  its  said  servants  in  that  behalf, 
said  bridge  was  then  and  there  swung  and  struck  with  great 
force  and  violence  upon  and  against  the  said  steamboat,  and 
thereby  then  and  there  greatly  broke  to  pieces,  damaged  and 
injured  the  bulwarks,  plate  and  stanchions  on  the  port  side 
of   said  boat;    and   by   reason   of   the   premises   it,    the    said 

has  been  forced  and  obliged  to  pay  out  and 

expend,  and  has  necessarily  paid  out  and  expended,  to  wit, 
the  sum  of dollars,  in  and  about  repairing  the  dam- 
ages so  done  to  said  steamboat,  as  aforesaid. 

Attorneys  for  plaintiff. 

5329  Fire  caused  by  negligence 

(Caption) 

Plaintiff's  claim  is  for  loss  and  damage  by  fire  sustained 
by  him  to  his  frame  building  which  formerly  stood  on  rear 

of  lot   ,  block    ,  being  the  northwest  corner  _  of 

avenues,    county,  Illinois,  and  which 

was  destroyed  by  fire  on  the  morning  of   ,  19. ., 

through  no  fault  or  neglect  of  the  plaintiff,  but  by  reason  of 
the  negligence  of  the  defendant  in  blocking  and  closing  of 

is  Morton  v.  Pusey,  237  111.  26,  33 
(1908). 
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the  crossing  at  avenue,  and  said  defendant's  rail- 
road tracks  in  the  said  city  of ,   county, 

Illinois,  by  leaving  and  permitting  to  remain  across  said  pub- 
lic highway  a  train  consisting  of  a  large  number  of  freight 
cars  belonging  to  or  in  the  charge,  custody  and  control  of 
the  defendant,  whereby  the  fire  department  of  the  said  city 

of were  detained  and  prevented  from  passing  over 

said  public  highway  for  a  long  space  of  time,  and  in  the  mean- 
time the  fire,  which  was  in  an  adjacent  building,  was  com- 
municated to  the  plaintiff's  building  and  destroyed  and  dam- 
aged the  same;  whereas,  had  the  said  fire  department  been 
able  to  pass  over  said  crossing  upon  arriving  there,  the  fire 
would  have  been  extinguished  before  it  was  communicated 
to  the  plaintiff's  property;  that  by  reason  of  such  negligence 
said  plaintiff's   property   was   damaged   to   a   large   amount, 

to  wit,  the  sum  of   dollars ;  wherefore  he  brings 

his  suit. 


5330  Loss  of  goods  by  carrier 

(Caption) 

Plaintiff's  claim  is  for  the  loss  of  the  following  goods,  wares 
and  merchandise,  delivered  by  the  plaintiff  to  the  defendant 

on  or  about ,  19 . . ,  to  be  carried  by  the  defendant 

from  ,  Illinois,  to  ,  and  there  to  be  deliv- 
ered to   for  plaintiffs,  to  wit :   ,  of 

the  value  of dollars. 


Attorneys,  etc. 

5331  Loss  of  goods  by  innkeeper 

(Caption) 

Plaintiff's  claim  is  against  defendant  as  an  innkeeper  for 
loss  of  the  following  personal  property:  (Describe  same),  mis- 
cellaneous articles,  on  or  about   ,  19 .  . . 


Attorney  for  plaintiff. 

5332  Sale  of  poison  without  prescription 

(Caption) 

Plaintiff's  action  is  to  recover  a  penalty  for  a  sale  of  cocaine, 
to  wit,  hydro-chlorate,  to  wit,  a  preparation  containing  cocaine, 

made  on,  to  wit,  the   day  of   ,  19 . . ,  at  the 

city  of    ,  without  then  and  there  having  for  said 

sale  the  written  prescription  of  a  licensed  physician  or  licensed 
dentist,  licensed  under  the  laws  of  the  state  of  Illinois,  in  vio- 
lation of  the  provisions  of  paragraphs  32a  and  32b,  chapter 
91,  Revised  Statute  of  the  state  of  Illinois,  being  sections  14a 
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and  14b  of  an  act  entitled  •"  An  Act  to  regulate  the  practice 
of  pharmacy,"  in  the  said  state  of  Illinois. 

Plaintiff  claims  that  said  sale  was  made  subsequent  to  the 
conviction  of  the  said  defendants  for  a  prior  violation  of  the 
provisions  of  said  paragraphs,  and  the  amount  of  penalty- 
claimed  is  a  sum  not  to  exceed dollars.14 

PRACTICE 

5333  Change  of  venue,  application 

In  a  municipal  court  action  of  the  fourth  or  fifth  class,  a 
litigant  has  the  right  to  a  change  of  venue  upon  a  proper  appli- 
cation made  in  accordance  with  the  general  practice  prevailing 
in  courts  of  record,  the  special  provision  of  the  Municipal  Court 
act  relative  to  changes  of  venue  being  unconstitutional.15 

5334  Demand  for  jury,  time 

A  demand  for  a  jury  is  in  apt  time  if  made  immediately 
upon  the  vacation  and  annulment  of  a  judgment  by  confession, 
accompanied  by  the  legal  fees.16 

* 

5335  Demand  for  jury 

(Caption) 

And  now  comes  the  plaintiff, ,  by , 

her  attorneys,  and  demands  a  jury  trial  of  the  above  entitled 
cause. 

Attorneys  for 

5336  Interrogatories 

(Caption) 

Interrogatories  to  be  answered  by  said  defendant,  or  by  any 
director,  officer,  superintendent,  or  managing  agent  of  said 
defendant,  familiar  with  the  facts. 

1,  State  whether  or  not  on  the  day  of  , 

19 .  . ,  the  defendant was,  and  since  has  continued 

to  be,  a  corporation,  doing  what  is  commonly  called  an  express 
business,  and  engaged  in  the  business  of  transporting  for  hire, 

as  a  common  carrier,  goods  and  merchandise  from , 

Illinois,  to   ,  and  other  points  in  the  United  States? 

2,  State   whether   or  not    ,   the    defendant, 

i*  People  v.  Zito,  supra.  Co.    v.    Kirsner,    245    111.    431,    434 

is  Feigen  v.  Shaeffer,  256  111.  403 ;  (1910);    Par.   5,  sec.   56,   Municipal 

Sec.  39,  Municipal  Court  act   (111.);  Court    act    (Hurd's    Stat.    1909,    p. 

Sec.  22,  art.  4,  Const.  1870   (111.).  726). 
16  Morrison    Hotel    &    Restaurant 
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received  from ,  the  plaintiffs,  on  or  about , 

19 . . ,  at  ,  Illinois,  certain  merchandise  to  be  deliv- 
ered by  the  defendant  to  at  ? 

3,  If  you  answer  the  last  question  in  the  affirmative,  state 
whether  or  not  a  receipt  in  writing  was  issued  and  delivered 

by  said to  said for  said  shipment. 

If  so,  how  was  said  merchandise  received  by  the  defendant 
for  shipment  described  in  said  receipt? 

4,  If  you  say  in  answer  to  the  above  interrogatories,  that 

the  defendant  did  receive  from  the  plaintiffs cases  of 

goods,  on  or  about  the  said  date,  to  be  shipped  to 

at ,  state  whether  there  was  a  failure  on  the  part  of 

the  defendant  to  deliver of  said  cases  of  goods  to 

said ? 

5,  If  you  say  there  was  a  failure  to  deliver   of 

said  cases  to at ,  state  whether  or  not 

said  case  was  ever  returned  or  delivered  to  the  plaintiffs,  or 
any  one  on  their  behalf? 

5337  Answer 

(Caption) 

1,  Answer  to  interrogatory  first.     Yes. 

2,  Answer  to  interrogatory  second.     Yes. 

3,  Answer  to  interrogatory  third.  This  affiant  has  no  knowl- 
edge whether  a  receipt  in  writing  was  issued  and  delivered 

by  said to  said  for  said  shipment 

or  not,  as  no  records  are  kept  of  receipts;  and  if  one  was 
issued  it  would  be  within  the  knowledge  of  the  plaintiffs  or 
the  recollection  of  the  defendant's  agent  who  issued  it. 

4,  Answer  to  interrogatory  fourth.  This  affiant  is  unable 
to  say  whether  said  merchandise  was  delivered  to  the  con- 
signee at  the  destination  or  not. 

(Venue) 

,  being  first  duly  sworn,  deposes  and  says  that 

he  is  superintendent  of and  that  the  answers  to 

the  above  interrogatories  are  true. 

Subscribed,  etc. 

DEFENSES 

5338  Abatement,  practice 

The  strict  rules  of  pleading  in  abatement  do  not  apply  to  the 
municipal  court  of  Chicago,  as  the  question  of  jurisdiction  must 
be  raised  in  that  court  by  motion  to  dismiss,  supported  by 
affidavit.17 

it  Wilcox  v.  Conklin,  255  HI.  604, 
609   (1912). 
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5339  Affidavit  of  merits,  denial 

In  cases  of  the  fourth  class,  the  plaintiff  is  not  in  default  for 
want  of  an  affidavit  of  merits  of  defense  until  the  court  has 
made  an  order  fixing  the  time  within  which  the  affidavit  must 
be  filed.18 

5340  Assignment,  denial 

Under  the  act  of  March  2,  1839,  an  assignment  of  a  note  had 
to  be  put  in  issue  by  affidavit,  even  before  a  justice  of  the  peace, 
because  it  was  said  that  the  legislature  would  not  have  intended 
that  a  greater  degree  of  proof  should  be  required  in  justice 
cases  than  was  necessary  in  courts  of  record.19  It  follows, 
therefore,  that  a  like  affidavit  would  be  necessary  in  municipal 
courts. 

TRIAL 

5341  Instructions,  oral 

The  statutory  provision  which  makes  it  discretionary  with 
municipal  judges  to  give  oral  or  written  instructions  is  con- 
stitutional.20 

5342  Charge,  practice 

It  is  proper  to  orally  charge  the  jury  in  a  municipal  court 
by  one  continuous  and  connected  charge.21  An  objection  to 
an  oral  charge  or  instruction,  or  any  portion  of  it,  must  be 
specific.22 

JUDGMENT 

5343  Abbreviations 

Following  the  practice  of  justices  of  the  peace,  abbreviated 
forms  of  orders  which  are  intelligible,  are  valid;  the  word 
" order"  including  all  orders,  interlocutory  and  final.23 

is  Walter  Cabinet  Co.  v.  Russell,  21  Greenburg  v.  Childs  &  Co.,  243 

250  111.  419;   Municipal  Court  Rule  HI.  110,  115  (1909). 

18.  22Pecararo   v.    Halberg,    246    111. 

is  Archer  v.  Bogue,  3  Scam.  526,  95,97  (1910). 

528    (1842);    Hudson  v.  Dickinson,  23  Chicago    v.    Coleman,    254    111. 

12  111.  407  (1851).  338,  340   (1912);  Par.  325,  sec.  62, 

20  Morton  v.  Pusey,  237  111.  26.  Hurd's  Stat.  1911,  p.  375. 
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5344  Forms 

(Caption) 

This  day  again  come  the  parties,  and  thereupon  this  cause 
coming  on  for  hearing  by  the  court  Avithout  a  jury,  and  the 
court  having  heard  the  evidence,  testimony  of  witnesses  and 
arguments  of  counsel,  and  being  now  fully  advised  in  the 
premises,  finds  the  defendant  guilty;  and  thereupon  the  court 
assesses  the  plaintiff's  damages  at dollars. 

It  is  therefore  considered  by  the  court  that  the  plaintiff 

have  and  recover  of  the  defendant  the  said  sum  of 

dollars  for  his  damages,  together  with  his  costs  and  charges 

by  him  herein  expended  taxed  at dollars;  and  that 

he  have  execution  therefor. 

Whereupon,  the  defendant  moves  the  court  for  a  stay  of 
execution  herein,  which  motion  is  allowed  by  the  court  upon 
the  defendant  filing  its  stay  bond  herein  in  the  penal  sum  of 

dollars,  together  with  bill  of  exceptions  in  sixty 

days. 

b 
(Caption) 

(Insert  appearances,  etc.,  and  continue)  :  It  is  therefore 
considered  by  the  court  that  the  plaintiff  have  and  recover 
of  the  said  defendant  upon  the  verdict  heretofore  rendered 

herein,  the  said  sum  of dollars  for  their  damages, 

and  also  their  costs  and  charges  by  them  herein  expended, 

taxed  at  dollars,  and  that  they  have  execution 

therefor. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court   as  part   of  the   within   judgment    that   the    defendant 

stand  committed  to  the  county  jail  of 

county  until  said  fine  and  costs  shall  have  been  paid,  or  until 
the  said  defendant  shall  have  been  otherwise  discharged 
according  to  law.  And  it  is  further  ordered  by  the  court 
that  a  warrant  issue  herein  against  said  defendant. 

5345  Vacating  jurisdiction 

The  municipal  court  of  Chicago  has  thirty  days  from  the 
rendition  of  a  judgment  in  which  to  modify,  alter,  or  vacate 
the  judgment;  or  it  may  retain  jurisdiction  of  the  case  for  that 
purpose  beyond  that  period  by  motion  and  proper  continuances. 
After  the  expiration  of  the  thirty  days  or  immediately  upon 
taking  final  action  in  a  case  which  has  been  retained  by  con- 
tinuance over  the  thirty  days,  the  court  loses  jurisdiction,  and 
does  not  retain  it  for  another  thirty  days  from  the  final  action 
taken,  such  as  a  court  that  has  stated  terms  would  retain.24 

2*  People  v.  Wells,  255  111.  450,  111.456,461  (1911);  Sec.  21  Munici- 
453    (1912) ;    Grubb   v.   Milan,    249      pal  Court  act. 
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APPEAL 

5346  Jurisdiction,  generally 

No  appeal  can  be  taken  from  judgments  of  the  municipal  court 
without  statutory  authority,  notwithstanding  the  constitutional 
provision  which  confers  certain  appellate  jurisdiction.25 

5347  Jurisdiction,  certificate  of  importance 

Cases  of  the  fourth  class  may  be  appealed  to  the  supreme  court 
upon  a  certificate  of  importance.26 

5348  Jurisdiction,  tax  judgment 

A  municipal  court  judgment  for  taxes  is  reviewable  upon  writ 
of  error  issued  directly  from  the  supreme  court.27  Section  23  of 
the  Municipal  Court  act  being  inapplicable  and  unconstitu- 
tional.28 

5349  Bill  of  exceptions;  statute,  validity- 
Section  22  of  the  Municipal  Court  act  of  Chicago,  as  amended 

by  the  act  of  June  3,  1907,  in  so  far  as  it  authorizes  the  filing  of 
records  in  the  appellate  court,  is  unconstitutional  and  void.29 

5350  Bill  of  exceptions,  first  class  cases 

The  filing  of  a  bill  of  exceptions  in  cases  of  the  first  class  in 
municipal  courts  is  governed  by  the  same  rules  as  control  cases 
in  the  circuit  courts.30  Since  1907,  the  time  within  which  to  pre- 
sent, sign  and  file  bills  of  exceptions  in  cases  of  the  first  class  in 
the  municipal  court  of  Chicago,  cannot  be  extended,  by  stipula- 
tion or  otherwise,  beyond  the  sixty  days  of  the  entry  of  the  final 
order  or  judgment.31 

5351  Bill  of  exceptions,  fourth  class  cases 

No  more  than  one  extension  of  time  is  permissible  in  cases  of 
the  fourth  class  within  which  to  file  a  bill  of  exceptions ;  and  this 

25  People  v.  Gartenstein,  248  111.  -*  David  v.  Commercial  Mut.  Aec. 
546,    553    (1911);    Sec.    26,    art.    6,       Co.,  243  111.  43,  48  (1909). 

Const.  1870.  30  Hill  Co.  v.  United  States  Fidel- 

26  Eockhill  v.  Congress  Hotel  Co.,  itv  &  Guaranty  Co.,  250  111.  242,  245 
237  111.98,100(1908).  (1911);    Sec.    38,    Municipal    Court 

27  People    v.    Hibernian    Banking  act. 

Ass'n,  245  111.  524;   Sec.  118,  Prac-  si  Haines  v.  Knowlton   Danderine 

tice  act  1907.  Co.,  248   HI.   259,  262    (1911)  ;   Sec. 

28  People  v.  Hibernian  Banking  38,  Municipal  Court  act,  as  amended 
Ass'n,  supra.  (Hurd's  Stat.  1909,  p.  718). 
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extension  must  be  granted  within  thirty  days  of  the  rendition  of 
the  judgment.32  The  time  for  filing  the  statement  or  the  stenog- 
rapher's report  in  cases  of  the  fourth  class  cannot  be  extended 
after  thirty  days  from  the  judgment,  even  by  stipulation  of  the 
parties.33 

5352  Certificate  concerning  validity  of  ordinance 

A  certificate  concerning  the  validity  of  an  ordinance  for  the 
purpose  of  direct  appeal  to  the  supreme  court  may  be  made  part 
of  the  bill  of  exceptions.  Commence  the  bill  of  exceptions  and 
continue  as  in  other  cases  down  to  and  including  propositions  of 
law,  and  then  say : 

"And  the  court  thereupon  found  the  issues  for  the  defendant; 
to  which  action  of  the  court  the  plaintiff  then  and  there  duly 
excepted. 

And  thereupon,  the  court  entered  judgment  on  said  finding ;  to 
which  action  of  the  court  in  so  entering  judgment  on  said  finding 
the  plaintiff  then  and  there  duly  excepted. 

And  thereupon,  the  plaintiff  prayed  an  appeal  from  the  said 
judgment  of  said  court  to  the  supreme  court  of  Illinois. 

And  the  court  now  here  certifies  to  the  supreme  court  of  Illi- 
nois that  this  is  a  case  in  which  the  validity  of  a  municipal 
ordinance  is  involved,  and  that  in  the  opinion  of  this  court,  public 
interest  requires  that  an  appeal  be  allowed  from  the  judgment 
of  this  court  directly  to  the  supreme  court. 

And  thereupon,  the  plaintiff's  appeal  is  allowed  to  the  supreme 
court  upon  its  filing  its  bill  of  exceptions  within  ....  days.  For- 
asmuch as  the  matters,"  etc.  (as  in  other  bills  of  exception). 

5353  Stay  bond 

34  The    condition    of    the    above    obligation    is    such,    that, 

whereas,  the  said   for  his  use  and  for  the  use 

of  the did  on  the day  of ,  19 ... , 

in  the  municipal  court  of  in  the  state  aforesaid, 

recover  a  judgment  against  the  above  bounden  for 

the  sum  of   dollars,  and  costs  of  suit,  to  review 

which  said  judgment  of  the  said  municipal  court  of , 

the  said    intends  within    days  from 

32  Lassers  v.  North  German  Lloyd  34  Precede  this  by  usual  obliga- 
S.  S.  Co.,  244  111.  570,  572   (1910);       tion. 

Par.  6,  sec.  23,  Municipal  Court  act. 

33  Wurlitzer  Co.  v.  Dickinson,  247 
111.  27,  29   (1910). 
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,  19 . . ,  to  sue  out  a  writ  of  error  from,  the  appellate 

court  of  the   district  of  said  state : 

Now,  therefore,  if  in  case  a  writ  of  error  to  review  said 

judgment  shall  not  be  sued  out  within  days  from  the 

date  thereof,  the  said  shall  perform  and  comply 

with  said  judgment  and  pay  all  money  thereby  required  to  be 
paid;  or  if,  in  case  a  writ  of  error  to  review  said  judgment 

shall  be  sued  out  within   days  from  the  date  thereof, 

and  said  judgment  shall  be  affirmed  by  said  appellate  court, 

the  said    shall   perform  and  comply  with   said 

judgment,  and  pay  all  money  thereby  required  to  be  paid,  and 

all  costs  which  may  be  awarded  the  said    for 

his  use  and  for  the  use  of  the   in  said  appellate 

court,  then  this  obligation  shall  be  void;  otherwise  to  remain 
in  full  force  and  virtue. 

(Signature  and  seals) 

Approved : 


Judge  of  municipal  court  of 
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ABATEMENT, 

at  common  law,  552 

bankruptcy,  pleading,  598 

bankruptcy,  waiver,  598 

death,  non-surviving  action,  plea,  596 

defendant's  Christian  name,  588  (p.  216) 

demurrer,  withdrawal,  221 

ejectment,  revival  in  name  of  heirs,  1860 

false  return,  584  et  seq. 

form  of  action,  waiver,  554  (p.  196) 

highway  commissioners,  208 

Illinois,  552 

jurisdiction,  556   (p.  197) 

jurisdiction  of  the  court,  plea,  requisites,  566 

jurisdiction  of  the  court,  practice,  566 

jurisdiction  of  the  person,  plea,  nature,  567 

jurisdiction  of  the  person,  plea,  requisite,  568  et  seq. 

jurisdiction  of  the  person,  pleas,  577  et  seq. 

misjoinder  of  actions,  waiver,  554  (p.  196) 

misjoinder  of  parties,  587 

misjoinder  of  parties,  ex  delicto  actions,  587 

misnomer,  588 

misnomer,  capias,  346 

misnomer,  correction,  221 

misnomer,  plea,  District  of  Columbia,  590 

misnomer,  plea,  requisites,  589 

misnomer,  replication,  nature,  591 

nature  of  right,  553 

nonjoinder  of  parties,  186  (p.  60),  198,  556  (p.  197),  587 

nonjoinder  of  parties,  ex  delicto  actions,  587 
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nonjoinder  of  parties,  waiver,  554   (p.  196) 

nul  tiel  corporation  defendant,  practice,  592 

nul  tiel  corporation  defendant,  requisites  of  plea,  592 

parties,  designation,  179 

partners,  587 

pendency  of  another  suit,  pleading,  606 

plea,  defined,  551 

plea  or  motion,  practice,  555,  556 

plea,  requisites,  557  et  seq. 

pleading,  right,  553 

pleading,  time,  exception,  595 

pleading,  waiver,  317 

plene  administravit,  plea,  608 

premature  action  ex  contractu,  555 

statute,  petition,  597 

suggestion  of  death  and  substitution  in  ejectment    (111.), 

1867 
variance  between  writ  and  declaration,  554  (p.   196) 
variance  between  writ  and  declaration,  plea,  594 
waiver,  554 

writ,  nature  of  plea,  582 
writ,  requisites  of  plea,  583 

ABATEMENT  OF  THE  WRIT, 

nature  of  plea,  582 
requisites  of  plea,  583 

ABBREVIATED  FORMS, 

power  of  court  to  prescribe,  349 

ABDUCTION, 

statute  of  limitations,  70 

ABSQUE  HOC, 
denial,  378 

ABSTRACT  OF  RECORD, 

appeal  and  error,  5133  et  seq. 
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ACCEPTANCE  OF  ORDER, 
Narr.   (111.),  947 

ACCEPTOR, 

bill  of  exchange,  liability,  963 

ACCIDENT, 
action,  1435 

ACCIDENT  INSURANCE, 
Narr.   (111.),  1032 

ACCORD  and  SATISFACTION, 
acceptance,  709 
defined,  708 
pleading,  710 

pleading  in  case  and  in  trespass,  1390,  2073 
plea  ((assumpsit),  1141 
plea  (case),  1391 
plea,  requisites,  711 
proof,  745 
with  one  joint  wrongdoer,  effect,  1678 

ACCOUNT, 

amended  report  of  auditors,  2166 

credits,  948 

declaration,  general   (111.),  2157 

declaration,  partnership   (HI.),  2158 

exceptions  to  report,  2164 

judgment,  2168 

motion  for  judgment,  1267 

oath  of  auditors,  2162 

order  setting  aside  and  re-reference,  2165 

order  to  account,  etc.,  2161 

plea,  plene  computavit,  2159 

replication  to  plea  of  plene  computavit,  216G 

report  of  auditors,  2163 

summons,  practice,  2156 

ACCOUNTING, 
action,  956 
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ACCOUNT  OF  PERSONAL  INJURIES, 
Michigan,  1463  (p.  798) 

ACCOUNT  STATED, 
Narr.  (111.),  951 
promise,  950 

ACCOUNT  STATED  AND  SEIZURE, 

affidavit  describing  property   (Miss.),  954 
affidavit  of  amount  due  (Miss.),  953 
Narr.  (Miss.),  952 
writ  (Miss.),  955 

ACKNOWLEDGEMENT, 

corporation,  4895  (p.  2908) 

ACT  OP  GOD, 
defined,  13 

ACTION, 

abandonment  of  condemnation  proceedings,  1281 

abuse  of  process,  1333 

accident,  1435 

accounting,  956 

account  stated,  950 

accrual,  7,  56 

administrator  de  bonis  non,  188 

administrator's  bond,  security  for  costs,  226 

aliens,  personal  injuries,  1449 

appeal  bond,  gist,  1726 

appliance  and  machinery,  1454 

assigned  property,  replevin,  2001 

assignment,  parties,  189 

attractive  machinery,  1497 

attractive  nuisance,  1497 

bailment,  961 

bailment,  replevin,  1995 

balance  of  account,  948 

bond  of  receiver  in  bankruptcy,  1761 

bond,  third  persons,  1716 


INDEX  3125 

[references  are  to  sections] 

ACTION— continued 

breach  of  remedial  statute,  1264 

bridge-tender's  negligence,  1509 

building  contract,  architect's  certificate,  967 

capias,  326 

caption,  211,  note  60 

cattle-guards,  1274 

change  of  grade,  1278 

charitable  institutions,  respondeat  superior,  1447 

civil  service,  new  charges,  "991 

commencement  by  declaration,  325 

commencement,  effect,  59 

commencement  of  suit,  274 

commencement,  what  is,  60 

common  law  and  statutory,  nature,  9 

conditional  sale,  replevin,  1996 

conservator,  195 

conspiracy  concerning  local  improvement,  1284 

conspiracy  in  restraint  of  trade,  1286 

constable's  bond,  1729 

construction  of  tramway  track  in  mine,  1586 

contract,  breach,  981 

contract,  corporation,  190 

contract,  parties,  legal  and  equitable  title,  177 

contract,  third  person's  benefit,  983 

contract,  third  person's  benefit,  parties,  182 

contract,  void  as  to  some,  parties,  197 

contractor's  bond,  personal  injuries,  1062 

contributory  negligence,  1440 

counties,  191 

court  clerk's  bond,  1733 

covenant,  maintenance,  1702 

covenant  of  title,  1705 

cutting  timber,  1734 

damages  to  highways  and  bridges,  1307 

dangerous  condition  in  mine,  1576 

dangerous  premises,  invitation,  1524 

debt,  maintenance,  1714 
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defective  telephone  pole,  1533 

defective  tools  or  machinery  in  mine,  1585 

demand,  necessity,  12 

detinue,  maintenance,  1830 

detinue,  maintenance  in  Illinois,  1831 

detinue,  maintenance  in  Michigan,  1832 

discontinuance,  effect,  34 

discontinued  school  district,  1093 

discrimination  in  insurance  rates,  1737 

diseased  cattle  running  at  large,  1273 

dissolved  corporations,  statute  of  limitations,  69 

distress  for  rent,  3144 

drainage  delinquent  tax,  986 

drainage  inadequate,  1290 

ejection  from  railroad  train,  2057 

ejectment,  maintenance,  1857 

ejectment,  maintenance,  consolidated  company,  1859 

ejectment,  maintenance,  lessee,  1861 

ejectment,  maintenance,  mortgagee  and  trustee,  1862 

ejectment,  maintenance,  tenants  in  common,  1863 

ejectment  to  recover  part  of  right  of  way,  1878 

electric  light  injury,  1529 

ex  delicto,  corporation,  190  (p.  61) 

ex  delicto,  joinder  of  parties,  198 

ex  delicto,  parties,  177  (p.  58) 

executor's  bond,  security  for  costs,  226 

extra  work,  municipal  employee,  996 

failure  to  construct  gates  at  railroad  crossings,  1600 

failure  to  feed  and  water  cattle  in  transit,  1381 

failure  to  provide  trapper  in  mine,  1587 

failure  to  supply  props  after  demand  by  miner,  1583 

fairs  and  carnivals,  1545 

false  imprisonment,  1337 

fees  of  officers,  constables,  1001 

fire  insurance,  arbitration,  1003 

fire  insurance,  statute  of  limitations,  78 

forcible  detainer,  3382  et  seq. 
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foreign  corporations,  163 

foreign  corporations,  failure  to  qualify,  728 

forms  of  action  abolished,  effect,  8 

for  personal  injuries  under  Mines  and  Miners'  act,  nature, 

1571  (p. 965) 
fraud  and  deceit,  1297 
fraudulent  concealment,  57 
gaming,  1014 
gaming,  detinue,  1846 
goods  in  transit,  22 

guardian's  bond,  security  for  costs,  226 
hazardous  occupation,  1556 
heirs  or  devisees,  42 
highway  commissioners,  parties,  208 
husband  and  wife,  194 
illegal  contract,  23 
implied  assumpsit,  982 
inadequate  fire  protection,  1309 
injunction  bond,  1742 
injurious  manufactured  articles,  1570 
injury  and  death  in  another  state,  1470 
injury  at  depot  grounds,  1525 
injury  caused  by  aerial  swing,  1631 

injury  from  obstruction  of  public  street  by  licensee,  1620 
injury  to  cattle,  2052 
injury  to  reversion,  1361 

injury  while  getting  on  and  off  moving  street  car,  1591 
injury  while  riding  bicycle,  1620  (p.  1072) 
injury  while  stepping  on  moving  train  of  steam  cars,  1590 
insufficient  replevin  bond,  1360 
insurance,  debt,  1744 
insurance,  parties,  1025 
insurance  policy,  1043  (p.  463) 

intoxication,  nature  and  scope  of  action,  parties,  1312 
intoxication,  parties,  1746 
intoxication,  principal  and  surety,  1313 
joint  and  several  obligations,  37 


3128  INDEX 

[references  are  to  sections] 
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joint  and  several  obligations,  parties,  196,  197 

joint  wrongdoers,  43,  199 

law  governing,  358 

legatee,  200 

loss  of  goods,  22 

malicious  attachment,  1335 

malicious  injunction,  1339 

malicious  prosecution,  maintenance,  1331 

manufactured  articles,  replevin,  1997 

minor  and  adult,  63 

money,  etc.,  lost  at  gaming,  1740 

money  had  and  received,  1056 

money  paid  under  protest,  1056 

mortgaged  property,  replevin,  1999 

municipality,  respondeat  superior,  1448 

new,  8 

new,  correction  of  misnomer,  221 

new,  what  is,  60 

new,  what  is  not,  61 

next  of  kin,  1465 

nonresident,  statute  of  limitations,  64 

nonresidents,  venue,  Michigan,  173 

nonresidents,  venue,  West  Virginia,  174 

obstructing  navigation,  1345 

obstructing  public  street,  railroad,  1347 

Odd  Fellows,  parties,  209  (p.  66) 

official  bond,  demand,  1754 

overflow  of  lands  from  defective  embankments,  1353 

overflow  of  lands  from  drainage  channel,  1351 

overflow  of  lands  from  levee,  1355 

partners,  203 

paving  under  viaduct,  1060 

penal  bonds,  security  for  costs,  226 

penalties,  foreign,  26 

personal  injuries,  husband  and  wife,  1450 

personal  representatives,  42 

pleading  libelous  matter,  1328 
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private  nuisance,  1342 

professional  services  rendered  in  another  state,  1066 

promissory  note,  fictitious  payee,  1071 

promissory  notes,  1071 

protecting  property  from  another's  negligence,  1598 

public  improvement,  1359 

public  nuisance,  1343 

public  officer,  997 

purchase  price,  38 

quare  clausum  fregit,  possession,  2040 

registration  bond  fund,  1762 

religious  organizations,  205 

rent,  assignee  of  lease,  1081 

replevin  bond,  1763 

replevin,  maintenance,  1965 

replevying  attached  property,  1994 

respondeat  superior,  1445 

respondeat  superior,  gist,  1446 

return  bond  in  replevin,  44 

reversion  in  property  condemned,  1876 

revival,  552 

scenic  railway  injury,  1606 

school  district,  discontinued,  206 

seduction,  1363 

severance,  186  (p.  60) 

sheriff,  statute  of  limitations,  65 

shipping,  refusal,  30 

sidewalk  injury,  1610 

special  assessment,  1097 

special  bail,  36 

stairway  and  passageway  injury,  1616 

state  board  of  health,  207 

statutory  penalties,  1768 

stolen  property  in  hotels,  etc.,  1308 

street  crossing  injury,  1618 

strikes,  1375 

subcontractor,  1053 
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ACTION — continued 

suggestion  of  further  breeches  in  action  of  debt,  assignment, 

nature,  1829 
surety,  27 

surety  bond,  parties,  1715 

taxes,  agents  and  personal  representatives,  1769 
taxes  paid  under  protest,  1100 
taxes  paid  under  void  sale,  1102 
telegraph  poles,  rental,  29 
tenants  in  common,  1104 
theory  of  the  case,  1 
townships,  parties,  208 
transitory,  venue,  fiction,  420 
transitory,  venue,  Illinois,  171 
transitory,  venue,  Maryland,  172 
transitory,  venue,  Michigan,  173 
transitory,  West  Virginia,  174 
trespass,  2039  et  seq. 
trespass,  force,  2039 
trespass  on  or  injury  to  land,  1106 
trover,  2120  et  seq. 
turpentine,  replevin,  2000 
unfenced  right  of  way,  1549 
unguarded  machinery,  injury,  1636 
uninsulated  wires  causing  injury,  1620 
unsafe    condition   of   elevators,    halls,    stairways   or   other 

approaches,  1538 
unsafe  premises,  invitation,  1597 
use  and  occupation,  1108 

use  and  occupation,  proportionment  of  rent,  1109 
venue,  160 

venue,  nonresident  partners,  168 
venue,  railroad  companies,  169 
vicious  animals,  1385 
violation  of  game  law,  1739 
violation  of  ordinance,  1444 
violation  of  statute,  1444 

words  tending  to  bring  into  public  hatred,  contempt  or 
ridicule,  1325 
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written  contract,  981 
wrongful  death,  distinctions,  1641 
wrongful  death,  nature,  1640 
wrongful  discharge,  992 

ACTS, 

May  14,  1903  (111.),  invalid,  20 

ADDITIONAL  COUNT, 
commencement,  523 
notice,  necessity,  519 
statute  of  limitations,  517 
useless,  when,  527 

ADDITIONAL  PLEA, 

commencement,  885 

ADMINISTRATION, 

•    accounts,  amendment,  2347 
accounts,  jurisdiction,  partnership,  2344 
accounts,  partnership,  2345 
accounts,  pleading,  nature,  2346 
adjudication  notice   (111.),  2278 
adjudication  notice  (Md.),  2280 
adjudication  notice   (Mich.),  2284 
adjudication  notice,  proof   (111.),  2279 
adjudication  order  (Mich.),  2283 
adjudication,  petition   (Mich.),  2282 
adjudication,  report  and  approval   (Md.),  2281 
administrator  de  bonis  non,  188 
administrator,  stranger,  2172 
annual  account  (Md.),  2354 
annual  account  (Miss.),  2355 
appeal,  application  and  notice  (Mich.),  2233 
appeal;  bond,  requisites,  2235 
appeal,  jurisdiction,  2232 
appeal,  order  (Va.),  2234 
application  for  letters  of  administration  (Fla.),  2181 
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application  for  letters  of  administration   (111.),  2182 
application  for  letters  of  administration   (Md.),  2183 
application  for  letters  of  administration  (Miss.),  2186 
application  for  letters  of  administration  (Va.),  2187 
application  for  letters  of  administration  (W.  Va.),  2189 
application  for  letters  of  administration,  general   (D.  C), 

2180 
application  for  letters  of  administration,  general   (Mich.), 

2184 
application  for  letters  of  administration,  special    (Mich.), 

2185 
application  for  letters  of  administration  to  collect  (D.  C), 

2179 
application  for  letters  testamentary  (Fla.),  2193 
application  for  letters  testamentary  (111.),  2194 
application  for  letters  testamentary  (Md.),  2195 
application  for  letters  testamentary   (Mich.),  2196 
application  for  letters  testamentary    (Miss.),  2197 
application  for  letters  testamentary,  personal  property,  let- 
ters alone  (D.  C),  2190 
application  for  letters  testamentary,  personal  property,  let- 
ters and  guardian  (D.  C),  2191 
application  for  letters  testamentary,  real  and  personal  prop- 
erty (D.  C),  2192 
appointment  of  trustee,  petition   (111.),  2315 
authority  to  mortgage,  petition   (Mich.),  2314 
appraisal  (111.),  2264 
appraisal  (Md.),  2264 
appraisal  (Mich.),  2264  (p.  1465) 
appraisement,  warrant  and  oath  (111.),  2262 
appraisement,  warrant  and  oath  (Md.),  2262  (p.  1461) 
appraisement,  warrant  and  oath  (Mich.),  2262  (p.  1462) 
approval  of  administrator's  report,  effect,  2362 
approval  of  final  report,  notice,  necessity,  2363 
approval  of  final  report  or  account,  appeal,  scope,  2366 
approval  of  final  report,  order  refusing  to  vacate,  appeal, 

2365 
approval  of  final  report,  petition  to  vacate,  nature,  2364 
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bond  as  administrator   (Fla.),  2237 

bond  as  administrator  (111.),  2239 

bond  as  administrator   (Miss.),  2244 

bond  as  administrator  de  bonis  non  (Md.),  2243 

bond  as  administrator  to  collect  (111.),  2238 

bond  as  administrator  to  collect  (Md.),  2241 

bond  as  administrator  with  will  annexed  (111.),  2240 

bond  as  administrator  with  will  annexed  (Md.),  2242 

bond  as  executor  (Fla.),  2245 

bond  as  executor  (111.),  2246 

bond  as  executor  (Md.),  2247 

bond  as  executor  (Miss.),  2248 

claim,  allowance,  appeal,  scope,  2298 

claim,  allowance,  classification,  2296 

claim,  allowance,  res  judicata,  2297 

claim,  execution  of  instrument,  admission,  2293 

claim,  nature,  2276 

claim,  objections,  nature,  2295 

claim,  promissory  notes  as  bequests,  2277 

claim,  removal  of  cause,  application,  practice,  2292 

claim,  setting  allowance  aside,  appeal,  2301 

claim,  setting  allowance  aside,  jurisdiction,  2299 

claim,  setting  allowance  aside,  practice,  2300 

claim,  statute  of  limitations,  2294 

compelling  accounting,  answer  (Md.),  2351 

compelling  accounting;  answer,  necessity,  2350 

compelling  accounting,  order  (Md.),  2349 

compelling  accounting,  petition  (Md.),  2348 

compelling  accounting,  petition  to  try  issues  (Md.),  2353 

compelling  accounting,  replication   (Md.),  2352 

distribution,  notice  necessity,  2367 

distribution,  notice  of  appeal  (Mich.),  2369 

distribution,  order  allowing  appeal   (Mich.),  2370 

distribution  order,  annulment,  2368 

final  account  (D.  C),  2358 

final  account  (Mich.),  2361 

final  account,  administrator  to  collect  (111.),  2359 

final  account,  attorney's  fees,  2356 
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[references  are  to  sections] 
ADMINISTRATION— continued 

final  account,  compensation  to  administrator,  practice,  2357 

final  account,  order  approving  (Mich.),  2361  (p.  1524) 

first  and  final  account  (111.),  2360 

guardian  ad  litem,  answer,  2204 

guardian  ad  litem,  order  appointing,  2203 

heirship,  petition  and  order  (Mich.),  2269 

inventory  (D.  C),  2266 

inventory  (111.),  2267 

inventory  (Mich.),  2268 

inventory,  benefit  insurance,  2265 

jurisdiction,  155 

jurisdiction,  circuit  courts,  153 

jurisdiction,  county  and  probate  courts,  155 

jurisdiction,  courts,  2174 

jurisdiction,  foreign  wills,  2175 

jurisdiction,  testamentary  trusts,  2176 

letters  of  administration  (Pla.),  2251 

letters  of  administration  (Md.),  2254 

letters  of  administration  (Miss.),  2257 

letters  of  administration,  general  (D.  C),  2250 

letters  of  administration,  general  (111.),  2253 

letters  of  administration,  general  (Mich.),  2256 

letters  of  administration,  special  (Mich.),  2255 

letters  of  administration  to  collect  (D.  C),  2249 

letters  of  administration  to  collect  (111.),  2252 

letters  testamentary  (Fla.),  2258 

letters  testamentary  (111.),  2259 

letters  testamentary  (Md.),  2260 

letters  testamentary  (Miss.),  2261 

necessity,  2169 

nomination  (W.  Va.),  2188 

notice  of  publication,  necessity,  2198 

notice  of  sale  of  realty  (111.),  2325 

notice  of  sale  of  realty  (Md.),  2325 

notice  or  citation  (D.  C),  2200 

notice  or  citation  (111.),  2200  (p.  1419) 

notice,  waiver  and  consent  to  sale  of  realty  (Mich.),  2317 

oath  as  administrator  (Fla.),  2237   (p.  1443) 

oath  as  administrator  (111.),  2239  (p.  1445) 
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[references  are  to  sections] 
ADMINISTRATION— continued 

oath  as  administrator  (Miss.),  2244 

oath  as  administrator  to  collect  (111.),  2238  (p.  1444) 

oath  as  administrator  to  collect  (Md.),  2241 

oath  as  executor  (Miss.),  2248 

order  admitting  will  to  probate  (Md.),  2231 

order  admitting  will  to  probate,  appeal,  jurisdiction,  2232 

order  appointing  administrator  to  collect  (D.  C),  2219 

order  approving  report  of  sale  (111.),  2329 

order  confirming  report  of  sale  (Mich.),  2335 

order  for  publication  (D.  C),  2199 

order  for  publication  (111.),  2199  (p.  1417) 

order  for  publication  (Mich.),  2199   (p.  1418) 

order  granting  letters  of  administration  (D.  C),  2220 

order  granting  letters  of  administration  (Fla.),  2221 

order  granting  general  letters  of  administration    (Mich.), 

2223 
order  granting  letters  of  administration  (W.  Va.),  2224 
order  granting  letters  testamentary  (Fla.),  2227 
order  granting  letters  testamentary  (111.),  2229 
order  granting  letters  testamentary,  general  (D.  C),  2225 
order  granting  letters  testamentary  on  certified  copy  (Fla.), 

2228 
order  granting  letters  testamentary,  real  and  personal  prop- 
erty (D.  C),  2226 
order  granting  special  letters  of  administration    (Mich.), 

2222 
order  nisi  on  report  of  sale  (Md.),  2331 
order  of  default  and  reference  on  petition  to  sell  realty 

(D.  C),  2320 
order  of  publication  on  petition  to  sell  realty  (D.  C),  2318 
order  of  publication  on  petition  to  sell  realty  (Mich.),  2318 
order  of  sale  of  realty  (D.  C),  2324 
order  of  sale  of  realty  (111.),  2324  (p.  1504) 
order  of  sale  of  realty;  appeal,  jurisdiction,  2336 
order  ratifying  sale  (Md.),  2333 
order  ratifying  sale,  notice  of  appeal  (Md.),  2337 
order  refusing  letters  testamentary  (111.),  2230 
partnership,  2170 
pending  appeal,  application  (Mich.),  2236 
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[references  are  to  sections] 
ADMINISTRATION— continued 
petition,  dismissal,  2173 

petition  for  possession  of  personal  property  (111.),  2275 
power  of  attorney  from  heir  to  settle  estate  (W.  Va.),  2207 

(p.  1425) 
probating  will,  attestation  clause,  witnesses,  2209 
probating  will,  law  and  fact,  2208 

probating  will,  mental  capacity,  inquest  of  lunacy,  2210 
probating  will,  physical  inability,  2211 
probating  will,  testator's  signature,  comparison,  2212 
proof  of  claim  (D.  C),  2285 
proof  of  claim  (111.),  2286 
proof  of  claim  (Md.),  2287 
proof  of  claim  (Mich.),  2289 
proof  of  claim  (Miss.),  2290 

proof  of  claim,  presenting  and  filing  (Mich.),  2288 
proof  of  claim,  Virginia  practice,  2291 
proof  of  probate  (Fla.),  2213 
proof  of  probate  (Miss.),  2218 

proof  of  probate,  custodian's  affidavit  (Md.),  2216 
proof  of  probate,  dedimus  (111.),  2214 
proof  of  probate,  interrogatories  (111.),  2215 
proof  of  probate,  subscriber's  affidavit  (Md.),  2217 
proof  of  service  (D.  C),  2202 
proof  of  service  (Mich.),  2201 
proof  of  service  by  publication  (D.  C),  2319 
protest  and  application,  sole  heir  or  distributee  (W.  Va.), 

2207 
protest  and  opposition,  devisee,  petition  (111.),  2205 
protest,  next  of  kin,  petition  (W.  Va.),  2206 
publisher's  certificate  (Md.),  2326 
refusal,  2171 
release  (Md.),  2302 
report  of  sale  (111.),  2328 
report  of  sale  (Md.),  2330 
report  of  sale  (Mich.),  2334 
report  of  sale,  exceptions  (Md.),  2332 
report  of  sale,  filing,  2327 

report,  property  not  subject  to  appraisement  (III),  2263 
revocation  of  letters,  answer  (Md.),  2272 


INDEX  3137 

[references  are  to  sections] 
ADMINISTRATION— continued 

revocation  of  letters,  order  (111.),  2273 

revocation  of  letters,  order,  appeal,  2274 

revocation  of  letters,  petition  (111.),  2271 

revocation  of  letters,  petition  (Md.),  2271  (p.  1474) 

revocation  of  letters,  practice,  2270 

sale  for  distribution,  petition  (Mich.),  2313 

sale  of  personalty,  order  (D.  C),  2304 

sale  of  personalty,  order  (Md.),"2304 

sale  of  personalty,  petition  (D.  C),  2303 

sale  of  personalty,  report  on  account  of  sale  (D.  C),  2305 

sale  of  personalty,  report  on  account  of  sale   (Md.),  2305 

sale  or  mortgage  of  realty;  claims,  nature,  evidence,  2306 

sale  or  mortgage  of  realty;  claims,  res  judicata,  2307 

sale  or  mortgage  of  realty,  devastavit,  2321 

sale  or  mortgage  of  realty;  dower,  ante-nuptial  contract, 

2322 
sale  or  mortgage  of  realty;  jurisdiction,  2309 
sale  or  mortgage  of  realty;  parties,  administrator,  2310 
sale  or  mortgage  of  realty;  parties,  executor,  revocation  of 

power,  2311 
sale  or  mortgage  of  realty;  setting  fraudulent  conveyance 

aside,  2308 
sale  or  mortgage  of  realty;  unrecorded  deed,  delivery,  2323 
sale  to  pay  debts,  petition  (D.  C),  2312 
sale  to  pay  debts,  petition  (111.),  2312  (p.  1494) 
setting  sale  aside,  practice,  2338 
summons  on  petition  to  sell  realty  (111.),  2316 
title,  executor,  192 

waiver  and  relinquishment  (111.),  2177 
waiver  and  relinquishment  (Md.),  2178 
waiver  of  citation  upon  application  for  letters  testamentary 

(D.  C),  2190  (p.  1410),  2192  (p.  1412) 
widow's  award,  appeal  bond  (111.),  2343 
widow's  award,  appraisement  (111.),  2340 
widow's  award,  order  (111.),  2341 
widow's  award,  order  (Mich.),  2341 
widow's  award;  order,  appeal,  jurisdiction,  2342 
widow's  award,  petition  (111.),  2339 
widow's  award,  petition  (Mich.),  2339 
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[references  are  to  sections] 
ADMINISTRATOR'S  BOND, 
action,  demand,  1724 
breach,  denial,  plea  (111.),  1773 
fraudulent  conversion,  plea  (111.),  1774 
Narr.  (111.),  1725 

non-damnificatus,  plea  (111.),  1775 
nul  tiel  record,  plea  (111.),  1776 
performance,  plea  (111.),  1777 
security  for  costs,  226 
statute  of  limitations,  73 
waste,  denial,  plea  (111.),  1778 

ADMITTING  PART  OF  CLAIM, 

plea,  commencement,  886 

ADOPTION, 

approval  by  county  agent  (Mich.),  2376  (p.  1531) 

consent  (111.),  2376  (p.  1530) 

decree  (111.),  2378 

decree  requisites,  2377 

insane  spouse,  2373 

jurisdiction,  presumption,  2374 

petition  (111.),  2376 

petition  (Mich.),  2376  (p.  1530) 

petition  requisites,  2375 

proceeding,  nature,  2371 

statute,  construction,  2372 

AD  QUOD  DAMNUM, 
writ,  nature  (p.  1533) 

ADVERSE  POSSESSION, 
notice,  when,  1901 
proof,  712 
tacking,  1899 
tenant  at  will,  1900 

AERIAL  SWING, 

injury,  action,  1631 
injury,  Narr.  (Va.),  1632 
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[references  are  to  sections] 
AFFIDAVIT, 

account  stated  and  seizure,  amount  due  (Miss.),  953 

account  stated  and  seizure,  describing  property  (Miss.),  954 

additional  cost  bond,  requisites,  250 

affirmation,  4331 

attachment,  2699  et  seq. 

attachment  in  aid,  2793  et  seq. 

capias,  absconding  (Va.),  330 

capias,  assault  and  battery,  331 

capias,  conversion,  332 

capias,  false  representations  (111.),  333 

capias,  false  representations  (Mich.),  333  (p.  117) 

capias,  form  of  action,  346 

common  source  of  title,  1931 

denying  execution  of  instrument,  proof,  862 

denying  execution  of  promissory  note,  nature,  902 

detinue  (Va.),  1833 

detinue  (W.  Va.),  1834 

good  faith  (Fla.),  265 

nonresidence,  4330 

nonresidence,  requisites,  4329 

of  plaintiff's  claim,  account  (Miss.),  1103  (p.  534) 

of  plaintiff's  claim,  indorsee  v.  maker  (D.  C),  1075  (p.  502) 

of  plaintiff's  claim,  payee  v.  maker  (W.  Va.),  1076  (p.  505) 

of  plaintiff's  claim,  taxes  (D.  C),  1099 

of  rent  due,  in  action  of  ejectment  (Md.),  (p.  1250) 

poor  person  (D.  C),  254 

poor  person  (111.),  257 

poor  person  (Miss.),  259 

poor  person  (W.  Va.),  260 

proof  of  fire  loss,  1002 

publication,  321 

replevin,  1973  et  seq. 

requisites,  form,  4325 

requisites,  oath,  4328 

requisites,  parts,  4326 

requisites,  title,  4327 

secondary  evidence  in  ejectment,  1936 

verification,  agent,  4332 

verification,  corporation,  4333 
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[references  are  to  sections] 

AFFIDAVIT— continued 

verification,  on  information  and  belief,  4334 
verifying  plea  (D.  C),  899 
verifying  plea  (Fla.),  900 

AFFIDAVIT  OF  AMOUNT  DUE, 
in  action  of  debt  (W.  Va.),  1759 

in  action  on  administrator's  bond  (111.),  1725  (p.  1157) 
West  Virginia,  1759 

AFFIDAVIT  OF  CLAIM, 
amendment,  490 

automobile  insurance,  960  (p.  357) 
District  of  Columbia,  1135 
filing,  486,  489 
Illinois,  1136 
Maryland,  1137 
Michigan,  practice,  1138 
nature  and  effect,  485 
objections,  practice,  491 
persons  making,  487 
West  Virginia,  1139 
requisites,  488 

AFFIDAVIT  OF  DEFENSE, 

affidavit  of  merits,  1238  et  seq. 

AFFIDAVIT  OF  GOOD  FAITH, 
Florida,  664 
Illinois,  639 
Maryland,  640 
West  Virginia,  641 

AFFIDAVIT  OF  MERITS, 

additional,  904 

demurrer,  practice,  637 

failure  to  use  diligence   in  action  upon  promissory  note 

(111.),  1195  (p.  587) 
foreign  corporations,  903  (p.  329) 
Illinois,  906,  1239 
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[references  are  to  sections] 
AFFIDAVIT  OF  MERITS— continued 
Illinois,  necessity,  1238 
limiting  demand  to,  904 
Maryland,  1240 
Michigan,  necessity,  1241 
Mississippi,  1242 
nature  and  effect,  902 
necessity,  903 
object,  901 
requisites;  905 
scope,  Illinois,  721 
swearing  to,  903 
Virginia,  1243 
West  Virginia,  1244 

AFFIDAVIT  OF  SERVICE, 
District  of  Columbia,  505 
Michigan,  505 
notice  terminating  lease  (111.),  1872 

AFFIRMATION, 
form,  4331 

AGENCY, 

benefit  insurance,  1033 
foreign  corporations,  309 

AGISTER'S  LIEN, 

plea  requisites,  1142 

AGREED  AND  SETTLED  CASE, 

appearance,  plea  and  joinder  (Md.),  2386 
compromise  agreement  (Md.),  2387 
declaration  (Md.),  2385 
power  of  attorney  (Md.),  2384 
satisfaction  of  judgment  (Md.),  2388 

AGREED  CASE, 

affidavit  of  good  faith,  necessity,  2383 
compromise  of  tort  action  (Va.),  2389  et  seq. 
jurisdiction,  2379 
submission  (111.),  2382 
submission,  nature  and  scope,  2380 
submission,  requisites,  2381 
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[references  are  to  sections] 
AGREEMENT  TO  DISMISS, 
practice,  713 

AIR  SHAFT, 

improper  construction,  etc.,  Narr.  (111.),  1495 

ALIENATION, 

husband's  affections,  Narr.  (111.),  1269 
wife's  affections,  Narr.  (Mich.),  1270 

ALIENS, 

personal  injuries,  action,  1449 
statute  of  limitations,  62 

ALIMONY, 

foreign  decree,  action,  1748 
Narr.  (Va.),  957 

ALLEGATION  AND  PROOF, 

objection,  practice,  366  (p.  135) 
variance,  waiver,  366  (p.  135) 

ALTERATION  OF  INSTRUMENT, 
pleading,  714,  745 

AMENDED  DECLARATION, 
commencement,  524 
discontinuance,  516 
effect  of  amendment,  526 
leave  to  plead,  881 
new  cause  of  action,  422,  517 
notice,  520 
notice,  necessity,  519 
same  cause  of  action,  test,  434 
statute  of  limitations,  60,  517 

AMENDMENT, 

ad  damnum,  513 

affidavit  in  attachment,  2710  et  seq. 

appeal  record,  4337 
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[references  are  to  sections] 
AMENDMENT— contin  ued 
bill  of  particulars,  876 
cause  of  action,  4338 

Christian  name  of  next  of  kin,  1490  (p.  809),  1493 
copy  of  instrument  sued  on,  484 
count,  immaterial  matter,  515 
count  stricken  from  files,  514 
covenant  to  assumpsit,  motion,  4351 
declaration,  512 
declaration  in  ejectment,  1887 
declaration,  notice,  520 
declaration,  notice,  necessity,  519 

declaration  to  cover  damages  under  act  of  1905,  1493 
defective  return,  725 
defective  return,  notice,  725 
defects  and  omissions,  4339 
erasures  and  interlineations,  practice,  4344 
errors  of  fact,  practice,  3113 
form  of  action,  limitation,  4340 
jurisdiction,  4336 

memoranda,  bill  of  exceptions,  4345 
memoranda,  stenographer's  notes,  4346 
misnomer,  221 

motion  for  leave,  practice,  4347 
new  cause  of  action,  517 
notice,  after  judgment,  practice,  4343 
notice,  after  term,  necessity,  4342 
notice,  during  term  and  vacation,  necessity,  4341 
order,  conditions,  4348 

order  granting,  intervening  rights,  practice,  4350 
order  granting  or  refusing,  effect,  4349 
parties,  after  verdict,  210 
plea  in  abatement,  562 
plea,  requisites,  908 

plea  to  the  jurisdiction  of  the  person,  575 
record,  summons  and  pleadings,  order,  4352 
refiling  count,  517 
return,  313  ei  seq. 
statute,  scope,  4335 
stipulation,  518 
summons,  319 
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[references  are  to  sections] 

AMUSEMENT  PARKS, 

aerial  swing,  injury,  action,  1631 

ANSWER, 

guardian  ad  litem  to  petition  for  letters  testamentary,  2204 
jurisdiction  of  the  person,  witness'   privilege    (Md.),  581 

(p.  210) 
to  petition  to  revoke  letters  (Md.),  2272 

APPEAL, 

from  justice  of  the  peace,  2395  et  seq. 

judgment   sustaining    demurrer,    petition    (W.    Va.),    693 

(p.  255) 
plaintiff  in  action  for  tort,  1433 
theory  of  the  case,  2  (p.  5) 

APPEAL  AND  ERROR, 

abstract  of  record,  evidence,  5135 

abstract  of  record,  general  requisites,  5133 

abstract  of  record,  index,  5137 

abstract  of  record,  instructions,  5136 

abstract  of  record,  pleadings,  declaration,  5134 

additional  authorities,  motion,  5168 

affidavit  of  nonresidence   (111.),  5005 

affirmance  and  reversal,  practice,  5193 

affirmance  by  operation  of  law,  5192 

amicus  curiae,  motion,  5169 

appeal  and  writ  of  error,  nature  and  distinctions,  4831 

appeal  as  writ  of  error,  practice,  4865 

appeal,  effect,  4832 

appeal  from  circuit  court  commissioner,  affidavit   (Mich.), 

4870 
appeal,  generally,  4833 
appeal,  Illinois  practice,  4864 
appeal,  order  or  judgment,  nature,  4834 
appeal,  several  actions  and  judgments,  4835 
appearance  (D.  C),  5165 
appearance  (111.),  5166 
appearance  (Miss.),  5167 
assignment  of  errors  (Fla.),  5101 
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[references  are  to  sections] 
APPEAL  AND  ERROR— continued 
assignment  of  errors  (111.),  5102 
assignment  of  errors  (Mich.),  5103 
assignment  of  errors   (Miss.),  5104 
assignment  of  errors,  amendment,  practice,  5107 
assignment  of  errors,  nature  and  scope,  5096 
assignment  of  errors,  necessity,  5097 
assignment  of  errors,  practice,  5098 
assignment  of  errors,  requisites,  definiteness,  5099 
assignment  of  errors,  requisites,  instructions,  5052 
assignment  of  errors,  requisites,  signature,  5100 
bill  of  exceptions,  4900  et  seq. 
bond  (D.  C),  4882 
bond  (Fla.),  4883 
bond  (111.),  4885 
bond  (Md.),  4886 
bond  (Va.),  4893 
bond  (W.  Va.),  4895 
bond,  circuit  court  appeal  (Mich.),  4889 
bond,  circuit  court  appeal,  requisites,  4888 
bond,  circuit  court  commissioner's  appeal  (Mich.),  4887 
bond,  corporate  authority  of  principal,  certificate,  4896 
bond,  corporate  authority  of  surety,  certificate,  4897 
bond,  execution,  attorney  in  fact,  4880 
bond,  execution,  joint  defendants,  4881 
bond,  extension  of  time,  jurisdiction,  4878 
bond,  long  form  (Miss.),  4890 
bond,  objections,  practice,  4898 
bond,  order  striking,  appeal,  4899 
bond,  short  form  (Miss.),  4891 
bond,  surety,  nonresident,  4879 
briefs,  evidence,  quoting,  5138 
briefs,  instructions  and  propositions  of  law,  5139 
briefs,  points,  discussion,  5140 
briefs,  oral  argument  (Fla.),  5141 
briefs,  oral  argument,  Illinois  practice,  5142 
briefs,  oral  argument,  Mississippi  practice,  5143 
briefs,  proof  of  service  (Fla.),  5144 
briefs,  proof  of  service  (111.),  5145 
briefs,  proof  of  service  (Miss.),  5146 
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[references  are  to  sections] 
APPEAL  AND  ERROR—  con  tinned 

briefs,  substitution  of  corrected,  motion  (111.),  5147 

case  agreed  reviewable  on  writ  of  error,  4836 

case  made,  4986  et  seq. 

case  tried  without  a  jury  reviewable  on  writ  of  error,  4837 

certificate  for  direct  appeal  (111.),  4972 

certificate   for   transmission   of   original   documents    (III), 

4973 
certificate  of  mailing  (111.),  5007 
certificate  of  publication  (111.),  5008 
citation  (D.  C),  4994 
citation  (Fla.),  4995 
confession  of  errors,  stipulation,  5180 
consolidation,  motion,  5171 
consolidation,  notice,  5170 
consolidation,  stipulation,  5171 
consolidation,  suggestions  in  support,  5172 
cost  bond,  5009 
costs,  5234 
costs,  additional,  application   (111.),  5195 
costs,  additional,  objection,  5196 
costs,  remittitur,  5197 
cross-errors,  5115 
cross-errors,  abstract  of  record,  additional,  5111 
cross-errors,  motion  for  leave,  5114 
cross-errors,  necessity,  5110 
cross-errors,  order,  5116 
cross-errors,  several  judgments,  5112 
cross-errors,  waiver,  5113 

default  judgment  reviewable  on  writ  of  error,  4838 
delay,  damages,  5194 
demurrer,  5105 

diminution  of  record,  certificate  of  correction,  5132 
diminution  of  record,  motions  and  suggestions,  5129 
diminution  of  record,  stipulation  and  order.  5131 
diminution  of  record,  writ  unnecessary,  5130 
dismissal,  appeal  bond  insufficient,  practice,  5148 
dismissal,  appeal  improper,  practice,  5149 
dismissal,  appeal  improvident,  practice,  5150 
dismissal,  assignment  of  errors,  practice,  5151 
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[references  are  to  sections] 
APPEAL  AND  ERROR— continued 
dismissal,  jurisdiction,  5152 
dismissal,  mandate  instanter,  motion,  5164 
dismissal,  motion  (D.  C),  5156 
dismissal,  motion  (Fla.),  5157 
dismissal,  motion  (111.),  5158 
dismissal,  motion  (Md.),  5159 
dismissal,  motion   (Miss.),  5160 
dismissal,  plaintiff  in  error,  practice,  5153 
dismissal,  short  record,  5161 
dismissal,  statute  of  limitations,  5154 
dismissal,  suggestions  in  opposition,  5162 
dismissal,  suggestions  not  to  set  aside  order  awarding  pro- 
cedendo, 5163 
dismissal,  transcript,  filing,  5155 
dissolved  corporation,  4845 
ejectment  reviewable  on  writ  of  error,  4839 
errors,  ad  damnum,  5023 
errors,  amendment,  5024 
errors,  appeal  bond,  5025 
errors,  argument,  limiting,  5026 
errors,  arrest  of  judgment,  5027 
errors,  bill  of  exceptions,  absence,  5028 
errors,  bill  of  exceptions,  extension  of  time,  5029 
errors,  cause  of  action,  omission  to  prove  same,  5030 
errors,  change  of  venue,  5031 
errors,  co-defendant  or  third  party,  5016 
errors,  complaining  party,  5017 
errors,  conduct  of  counsel,  5032 
errors,  contradicting  record,  5018 
errors,  declaration,  defective  counts,  5033 
errors,  declaration  insufficient,  5034 
errors,  declaration,  presumption,  5035 
errors,  default  judgment,  5036 
errors,  demurrer  immaterial,  5037 
errors,  demurrer  undisposed,  5038 
errors,  demurrer,  waiver,  5039 
errors,  discretionary  matters,  5040 
errors,  dismissal  of  suit,  5041 
errors,  evidence,  incompetent,  withdrawal,  5042 
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[references  are  to  sections] 
APPEAL  AND  ERROR — continued 
errors,  evidence,  sufficiency,  5043 
errors,  fact,  5044 
errors,  formal,  5046 
errors,  form  of  action,  5045 
errors,  instructions,  abstract,  5047 
errors,  instructions  disregarding  counts,  5048 
errors,  instructions  inaccurate,  5049 
errors,  instructions,  limiting  number,  5050 
errors,  instructions,  mutual  error,  5051 
errors,  instructions,  prejudicial,  estoppel,  5053 
errors,  instructions,  refused,  5054 
errors,  instructions,  selection,  5055 
errors,  judgment,  consent,  5056 
errors,  judgment,  erroneous,  5057 
errors,  judgment  favorable,  5058 
errors,  judgment,  form,  5059 
errors,  jurisdiction,  5060 
errors,  memorandum  to  jury,  5061 
errors,  misjoinder  of  courts,  5062 
errors,  newspaper  reports,  5063 
errors,  new  trial,  granting,  5064 
errors,  new  trial,  refusing,  5065 
errors,  new  trial,  practice,  5066 
errors,  oral  instructions,  5067 
errors,  misnomer,  5068 
errors,  mutual,  5019 
errors,  nonjoinder,  5069 
errors,  not  raised  in  the  trial  court,  5020 
errors,  objections  and  exceptions,  5021 
errors,  peremptory  instruction,  practice,  5071 
errors,  peremptory  instruction,  waiver,  5070 
errors,  placita,  5072 
errors,  pleading,  defects  cured,  5074 
errors,  plea,  sufficiency,  5073 
errors,  prejudicial,  test,  5014 
errors,  propositions  of  law,  5075 
errors,  reasons  for  judgment,  5076 
errors,  referee's  report,  5077 
errors,  remarks,  counsel,  5078 
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[references  are  to  sections] 
APPEAL  AND  ERROR— continued 
errors,  remarks,  judge,  5079 
errors,  remittitur,  5080 
errors,  res  judicata,  jurisdiction,  5081 
errors,  rules  of  court,  disregarding,  5082 
errors,  second  writ  of  error,  practice,  5015 
errors,  security  for  costs,  5083 
errors,  striking  plea,  5084 
errors,  statute  of  limitations,  5085 
errors,  statute,  validity,  5086 
errors,  theory  of  the  case,  5087 
errors,  trial,  order  of,  5088 
errors,  unproved  counts,  5089 
errors,  variance,  5090 
errors,  veniremen,  examination,  5091 
errors,  verdict,  uncertainty,  5092 
errors,  waiver  and  abandonment,  5022 
errors,  want  of  title  in  plaintiff  in  ejectment  may  be  raised 

at  any  time,  1915  (p.  1258) 
errors,  withdrawal  of  counts,  refusal,  5093 
errors,  witnesses,  number,  limiting,  5094 
errors,  witnesses,  refusal  to  permit  to  answer,  5095 
execution,  praecipe  (111.),  5215 
execution,  praecipe   (Mich.),  5215  (p.  3045) 
execution,  quashing,  motion,  5216 
ex  parte  proceedings,  4847 
grievance  essential,  4844 
guardian  ad  litem,  motion,  5179 
joinder  in  error,  5109 
joinder  in  error,  nature,  5108 
judgment  of  affirmance,  res  judicata,  778 
judgment  of  reversal,  res  judicata,  778 
jurisdiction,  amount  involved,  4849 
jurisdiction,  commencement,  4858 
jurisdiction,  consent,  4846 
jurisdiction,  deposit,  waiver,  4859 
jurisdiction,  franchise,  4850 
jurisdiction,  freehold,  4851 
jurisdiction,  ordinance,  4852 
jurisdiction,  practice,  4853 
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[references  are  to  sections] 
APPEAL  AND  ERROR — continued 

jurisdiction,  revenue  and  taxation,  4854 

jurisdiction,  statute  and  constitution,  4855 

jurisdiction,  test,  4857 

jurisdiction,  waiver,  4856 

law  governing,  4830 

mandate,  directions,  practice,  5203 

mandate,  remanding  order,  scope,  5204 

matters  not  of  record,  4911  et  seq. 

motion  to  strike,  5106 

notice  (Va.),  4875 

notice  of  publication  (111.),  5006 

nwn6  pro  tunc  judgment,  practice,  5202 

order  allowing  appeal,  necessity,  4860 

order  for  appeal  (D.  C),  4861 

order  for  appeal,  defendant,  and  affidavit  (Md.),  4868 

order  for  appeal,  plaintiff  (Md.),  4869 

original  documents,  withdrawal,  motion,  5217 

party  in  contempt,  4848 

petition  for  appeal  (Miss.),  4873 

petition  for  leave,  requisites,  4871 

petition  for  writ  of  error  (Va.),  4876 

petition  for  writ  of  error  (W.  Va.),  4877 

praecipe  (Fla.),  4863 

praecipe  (Mich.),  4872 

praecipe,  appellate  court  (111.),  4866 

praecipe  for  record  (D.  C),  5010 

praecipe  for  record  (Fla.),  5011 

praecipe  for  record  (111.),  5012 

praecipe  for  record  (W.  Va.),  5013 

praecipe,  supreme  court  (111.),  4867 

quashing  writ,  motion  (Fla.),  5173 

record,  amendment,  5128 

record,  amendment,  scope,  5127 

record  party,  4843 

rehearing,  application  (D.  C),  5206 

rehearing,  application  (Fla.),  5207 

rehearing,  application   (111.),  5208 

rehearing,  application   (Mich.),  5209 

rehearing,  argument,  5211 
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[references  are  to  sections] 
APPEAL  AND  ERROR — continued 
rehearing,  granting,  effect,  5212 
rehearing,  grounds,  5205 
rehearing,  second  application,  5213 
rehearing,  stay  order  (111.),  5214 
rehearing,  suggestions  of  errors   (Miss.),  5210 
release  of  errors,  mandate  to  try  issue  of  fact,  5187 
release  of  errors,  motion  to  certify  question  of  fact,  5186 
release  of  errors,  pleading,  5181 
release  of  errors,  plea,  5183 
release  of  errors,  plea  requisites,  5182 
release  of  errors,  replication,  5184 
release  of  errors,  similiter,  5185 
reply  brief,  objection  to  striking,  5191 
reply  brief,  requisites,  5189 
reply  brief,  service,  acknowledgment,  5190 
return  to  scire  facias  (111.),  4998  (p.  2966) 
return  to  writ  of  error  (Fla.),  4997  (p.  2965) 
return  to  writ  of  error  (111.),  5000  (p.  2970) 
reversal  and  remandment,  effect,  5201 
reversal  and  remandment,  judgment  (Mich.),  5200 
reversal  and  remandment,  motion,  5199 
reversal  and  remandment,  remittitur,  practice,  5198 
scire  facias  (Fla.),  4996 
scire  facias,  supreme  court  (111.),  4998 

severance,  motion,  5174 

severance,  suggestions  in  support,  5175 

special  appeal,  petition  (D.  C),  4862 

special  assessment  proceeding,  practice,  4840 

special-tax  judgment  reviewable  on  writ  of  error,  4841 

statute  of  limitations,  pleading,  5188 

statutory  proceedings  not  reviewable  on  writ  of  error,  4842 

substitution,  appellant,  5176 

substitution,  attorney,  5177 

substitution,  co-plaintiff  (Mich.),  5178 

summons  (Miss.),  5001 

supersedeas,  bond  (111.),  4999  (p.  2968) 

suspending  bond  (W.  Va.),  4894 

supersedeas,  motion  (111.),  4999 

supersedeas,  order  (111.),  4999   (p.  2968) 
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[REFERENCES  ARE  TO  sections] 
APPEAL  AND  ERROR— continued 
theory  of  the  case,  6 
transcript  of  record,  entitling,  5120 
transcript  of  record,  filing,  limitation,  5125 
transcript  of  record,  filing,  nature  of  record  required,  5124 
transcript  of  record,  filing,  second  term,  5126 
transcript  of  record,  instructions,  numbering,  5122 
transcript  of  record,  parts,  5119 
transcript  of  record,  placita,  5121 
transcript  of  record,  practice,  Florida,  5117 
transcript  of  record,  practice,  Michigan,  5118 
transcript  of  record,  service,  acknowledgment  (Fla.),  5123 
writ  and  supersedeas  (Va.),  5002 
writ  and  supersedeas  (W.  Va.),  5004 
writ  of  error  (Fla.),  4997 
writ  of  error  (111.),  5000 
writ  of  error  (Miss.),  4874 
writ  of  error  (Va.),  5003 

APPEAL  BOND, 
action,  gist,  1726 
declaration  requisites,  1727 
judgment,  validity,  1779 
nul  tiel  record,  pleading,  1780 
widow's  award  (111.),  2343 

APPEAL  CASE, 

appearance  (111.),  2401 

bill  of  particulars,  discretion,  2402 

dismissal  and  affirmance,  practice,  2409 

appeal,  order  (W.  Va.),  2411 

appeal,  petition   (W.  Va.),  2410 

general  issue  (W.  Va.),  2405 

judgment  admitting  will  to  probate  (111.),  2408 

judgment    admitting    will    to    probate     (W.    Va.),    2408 

(p.  1550) 
judgment  admitting  will  to  probate,  requisites,  2407 
jurisdiction,  scope,  2396 
misnomer,  waiver,  2403 
motion  to  quash  (Md.),  2400 
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[references  are  to  sections] 
APPEAL  CASE— continued 
proceeding,  nature,  2395 
recoupment,  2404 
summons  (D.  C),  2398 
summons  (Va.),  2398 
summons,  necessity,  2397 
supersedeas  (111.),  2399 
verdict  (Va.),  2406 
verdict  (W.  Va.),  2406 

APPEARANCE, 

appointment  of  attorney,  Michigan,  541  (p.  189) 

authority,  practice,  535 

authority,  presumption,  535 

constructive,  542 

constructive,  instances,  543 

defects  in  process,  waiver,  270 

general,  536,  et  seq. 

infants,  practice,  534 

in  person  and  by  attorney,  practice,  533 

jurisdiction,  waiver,  146 

Michigan,  practice,  541 

right,  time,  537 

special,  545 

special,  waiver,  536,  544 

substitution,  Illinois,  550 

substitution,  Michigan,  550  (p.  193) 

substitution,  necessity,  549 

withdrawal,  District  of  Columbia,  548 

withdrawal,  effect,  547 

withdrawal,  Illinois,  548 

APPELLATE  COURT, 
affirmance,  effect,  5235 
affirmance,  order,  5240 
appeal,  assignment  of  errors,  5256 
appeal,  bill  of  exceptions,  practice,  5254 
appeal,  bond,  5253 

appeal,  certificate  of  importance,  5241 
appeal,  certificate  of  importance,  necessity,  5248 
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[references  are  to  sections] 
APPELLANT  COURT— continued 

appeal,  certificate  of  importance,  not  grantable,  5247 
appeal,  certificate  of  importance,  petition,  limitation,  5249 
appeal,  certificate  of  importance,  petitions,  5250 
appeal,  final  judgment,  reversal  and  remandment,  practice, 

5245 
appeal,  motion,  5246 
appeal,  motion  to  approve  bond,  5252 
appeal,  praecipe  for  record,  5255 
appearance  (111.),  5221 
bill  of  exceptions,  motion  to  strike,  5224 
bill  of  exceptions,  motion  to  strike,  practice,  5223 
bill  of  exceptions,  objections,  waiver,  5222 
caption  and  clerk's  certificate,  5239 
dismissal,  order,  5225 
final  judgment,  practice,  5229 
finding  of  facts,  court's  duty,  5236 
finding  of  facts,  issues,  5237 
finding  of  facts,  ultimate  facts,  surplusage,  5238 
hearing  before  full  bench,  petitionx  5227 
hearing  before  full  bench,  right,  5226 
judgment  of  reversal,  res  judicata,  778 
jurisdiction,  evidence,  5218 
jurisdiction,  res  judicata,  5219 
jurisdiction,  statute,  validity,  5220 
procedendo,  5244 

rehearing,  granting,  practice,  5242 
rehearing,  notice,  5243 
remittitur,  practice,  5230 

reversal  and  remandment,  practice,  5231,  5232 
reversal,  order,  5241 

reversal  without  remandment,  practice,  5233 
taking  case,  order,  5228 

APPLIANCE  AND  MACHINERY, 
duty  to  provide,  1454 

APPLIANCES  OR  INSTRUMENTALITIES, 
declaration  requisites,  1496 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC., 
amendment,  leave,  2621 
amendment,  making,  2623 
amendment,  scope,  2620 
amendment,  tax  levy,  2622 
appeal  and  error,   affidavit  upon  writ  of  error,  practice, 

2648 
appeal  and  error,  assignment  of  errors  (111.),  2651 
appeal  and  error,  bill  of  exceptions,  necessity,  2650 
appeal  and  error,  deposit  of  amount  of  judgment,  waiver, 

2649 
appeal  and  error,  jurisdiction,  2647 
appearance,  general,  waiver,  2419 
burden  of  proof,  2626 
certificate  of  publication  (111.),  2627 
delinquent  list  (111.),  2418  (p.  1559) 
filing  objections,  Illinois,  2619 

forms  of  objections,  certificate  of  completion  (111.),  2614 
forms  of  objections,  drainage  assessment  (111.),  2615 
forms  of  objections,  drainage  assessment  before  justice  of 

the  peace  (111.),  2616 
forms  of  objections,  estoppel  by  judgment  (111.),  2617 
forms  of  objections,  general  (111.),  2613 
forms  of  objections,  general  (Mich.),  2613  (p.  1606) 
forms  of  objections,  sidewalk  (111.),  2618 
general  objections,  admission  and  waiver,  2557 
general  objections,  appropriation,  2558 
general  objections,  bonds,  constitutional  limitation,  2559 
general  objections,  certificate  of  publication,  filing,  2561 
general    objections,    certificate    of    publication,    sufficiency, 

2560 
general  objections,  certificate  of  tax  levy,  amendment,  2562 
general  objections,  defenses  applicable  to  others,  2563 
general  objections,   delinquent  list,   jurisdictional,   waiver, 

2564 
general  objections;   delinquent  list,   requisites  and  notice, 

2565 
general  objections;  delinquent  report,  filing,  2567 
general  objections;  delinquent  report,  seal,  2566 
general  objections;  description  of  property,  2568 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 

general  objections;  double  taxation,  railroad  track,  2569 

general  objections;  exemption,  parsonage,  2570 

general  objections;  exemption,  school  property  or  funds, 

2571 
general  objections;  exemption,  school  rents,  2572 
general  objections;  extension  and  reduction,  county  clerk's 

power,  2574 
general  objections;  extension  and  reduction,  extending,  rate 

of  tax,  fraction,  2582 
general  objections ;  extension  and  reduction,  extending  road 

and  bridge  special  tax,  2581 
general    objections;    extension    and    reduction,    extending 

road  and  bridge  tax,  valuation,  2580 
general  objections;  extension  and  reduction,  law  govern- 
ing, validity,  2573 
general  objections;  extension  and  reduction,  scaling,  city 

tax,  2576 
general  objections;  extension  and  reduction,  scaling,  hard 

road  tax,  2577 
general  objections;  extension  and  reduction,  scaling,  levee 

tax,  2578 
general  objections;  extension  and  reduction,  scaling,  taxing 

district,  2575 
general  objections;  extension  and  reduction,  scaling,  void 

tax,  2579 


general  objections: 
general  objections 
general  objections; 
general  objections: 
general  objections: 
general  objections 
general  objections: 
general  objections: 

2589 

general  objections ;  payment  of  tax  by  others,  2590 
general  objections;  personal  property  tax  charged  against 

real  estate,  2591 
general  objections;  persons  and  property,  2592 
general  objections;  publication  of  assessment,  2593 


forfeiture  record,  2583 
jurisdiction,  waiver,  2584 
tax-payer's  name,  error  in,  2585 
notice  of  application,  2586 
ordinance,  2587 
organization,  2588 
overvaluation,  2602 
ownership  of  property,  burden  of  proof, 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 
general  objections;  right  of  way,  railroad  track,  2594 
general  objections;  right  to  be  heard,  2595 
general  objections;  set-off,  2596 
general  objections;  statute,  compliance,  repeal,  2597 
general  objections;  taxing  power,  constitutional  limitation, 

2598 
general  objections;  valuation,  assessed,  2599 
general  objections;  valuation,  board  of  review,  2600 
general  objections;  valuation,  legislative  power,  2601 
general  objections;  variance,  notice  and  judgment,  2603 
general  objections;  viewing  premises,  2604 
general   objections;   void   and  voidable   tax,   curative    t>ct. 

2605 
general  objections;  vote,  lack  of,  2606 
general  objections;  warrant,  necessity,  2607 
general  objections;  warrant,  requisites,  2608 
general  objections;  warrant,  return,  2609 
hearing,  2625 

judgment,  illegal  portion  of  tax,  2631 
judgment,  partial  reversal,  2632 
judgment,  reduction,  drainage  assessment,  2633 
judgment,  requisites,  amount,  certainty,  2637 
judgment,  requisites,  costs,  printer's  fees,  2639 
judgment,  requisites,  interest,  2638 
judgment,  requisites,  jurisdictional  clause,  2636 
judgment,  requisites,  signature,  2640 
judgment  requisites,  sufficiency,  2635 
judgment,  several  judgments  unauthorized,  2634 
judgment  upon  remandment  (111.),  2646 
jurisdiction,  presumption,  2413 
motion  for  judgment,  renewal,  2630 
motion  to  strike  objection,  practice,  2624 
notice  (111.),  2417 
notice,  description,  2416 

objections;  city  tax,  appropriation  ordinance,  2420 
objections;  city  tax,  certified  copy  of  ordinance,  2421 
objections;  county  tax,  additional  levy,  meeting,  2422 
objections;  county  tax,  additional  levy,  resolution,  2423 
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[REFERENCES  ARE  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 

objections;   county  tax,   appropriation   ordinance,   passage, 
2425 

objections;   county  tax,   appropriation  ordinance,   publica- 
tion, 2426 

objections;  county  tax,  appropriation  ordinance,  requisites, 
2424 

county  tax,  assessments,  2427 

county  tax,  bridges,  2428 

county  tax,  building,  2429 

county  tax,  building  and  incidental,  2430 

county  tax,  coal,  light  and  water,  2431 

county  tax,  county  farm,  2432 

county  tax,  county  jail,  2433 

county  tax,  county  jail  fund  account,  2434 

county  tax,  county  purposes,  2435 

county  tax,  county  treasurer,  2436 

county  tax,  court  expenses,  etc.,  2437 

county  tax,  court  and  jail,  2438 

county  tax,  court  house,  2439 

county  tax,  current  expenses,  2440 

county  tax,  election  expenses,  2441 

county  tax,  fees  of  county  officers,  2442 

county  tax,  general  fund,  2444 

county  tax,  incidental  and  contingent,  2445 

county  tax,  janitor's  salary,  2446 

county  tax,  judiciary  and  boarding  prisoners, 


objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 

2447 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 
objections 


county  tax,  jury  service,  2448 

county  tax,  lack  of  funds,  2443 

county  tax,  levy,  2449 

county  tax,  miscellaneous  purposes,  2450 

county  tax,  ordinary  expenses,  2451 

county  tax,  paupers  and  poor,  2452 

county  tax,  printing,  2453 

county  tax,  public  building  account,  2454 

county  tax,  resolution  requisites,  2455 

county  tax,  salaries  of  county  appointees,  2456 

county  tax,  salaries  of  officers,  2457 

county  tax,  state  institutions,  2458 


!! 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 
objections;  county  tax,  unpaid  claims,  2459 
objections;  county  tax,  workhouse,  2460 
objections;    drainage    additional    assessment,    jurisdiction, 

cost  of  work,  2488 
objections;  drainage  additional  assessment,  necessity,  2489 
objections;  drainage  additional  assessment,  notice  defectsy 

2490 
objections;     drainage    assessment,     advance    indebtedness, 

2462 
objections;  drainage  assessment,  amount  necessary  and  re- 
quired, 2463 
objections;  drainage  assessment,  appeal  pending,  2464 
objections;   drainage  assessment,   appropriation   ordinance, 

2465 
objections;  drainage  assessment,  benefits,  2466 
objections;  drainage  assessment,  bonds,  2467 
objections;  drainage  assessment,  certificate  of  levy,  2468 
objections;  drainage  assessment,  classification,  fraud,  2470 
objections;  drainage  assessment,  classification  roll,  change, 

2469 
objections;    drainage    assessment,    confirmation    of    assess- 
ment, 2471 
objections;  drainage  assessment,  contract,  publication,  2472 
objections;  drainage  assessment,  corporate   existence,  2473 
objections;  drainage  assessment,  drains  unconnected,  2474 
objections;    drainage    assessment,    including    lands   unlaw- 
fully, 2475 
objections;  drainage  assessment,  interest,  omission  of,  2476 
objections;  drainage  assessment,  jurisdiction,  2477 
objections;    drainage    assessment,    meetings,    jurisdiction, 

2478 
objections;   drainage   assessment,  meetings,   notice,   2479 
objections;  drainage  assessment,  notice  or  demand,  2480 
objections;  drainage  assessment,  organization,  2481 
objections;  drainage  assessment,  outlets,  2482 
objections;  drainage  assessment,  plans,  2483 
objections;  drainage  assessment,  scope  of  objections,  2461 
objections;  drainage  assessment,  statement  of  cost,  2484 
objections;  drainage  assessment,  statute,  validity,  2485 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 

objections;  drainage  assessment,  treasurer's  report,  verifica- 
tion, 2486 

objections;  drainage  assessment,  work  unauthorized,  2487 

objections;  library  tax,  2491 

objections;  park  tax,  jurisdiction,  2492 

objections;  park  tax,  law  governing,  2493 

objections  requisites,  interest  in  land,  proof,  2611 

objections  requisites,  several  owners,  practice,  2610 

objections  requisites,  signing,  2612 

objections;  road  and  bridge  tax,  additional  levy,  authority, 
scope,  2494 

objections;  road  and  bridge  tax,  additional  levy,  certificate, 
amendment,  2495 

objections;  road  and  bridge  tax,  bonds,  payment,  2496 

objections;  road  and  bridge  tax,  cash  and  labor  systems, 
2497 

objections;   road   and   bridge   tax,   certificate,   amendment, 
2501 

objections;  road  and  bridge  tax,  certificate,  delivery,  2499 

objections;  road  and  bridge  tax,  certificate,  filing,  2500 

objections;  road  and  bridge  tax,  certificate,  requisites,  2498 

objections;  road  and  bridge  tax,  change  of  township  organi- 
zation, proof,  2502 

objections ;  road  and  bridge  tax,  county  aid,  authority,  2503 

objections;  road  and  bridge  tax,  county  aid,  levy,  scope, 
2505 

objections;  road  and  bridge  tax,  county  aid,  petition,  2504 

objections;   road  and  bridge   tax,   hard   roads,   certificate, 
filing,  2511 

objections;   road   and   bridge  tax,  hard   roads,   certificate, 
sufficiency,  2510 

objections;  road  and  bridge  tax,  hard  roads,  levy,  amount, 
2508 

objections;  road  and  bridge  tax,  hard  roads,  levy,  extent, 
2509 

objections;  road  and  bridge  tax,  hard  roads,  notice,  ballot, 
2507 

objections;  road  and  bridge  tax,  hard  roads,  petition,  re- 
quisites, 2506 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 

objections;  road  and  bridge  tax,  hard  roads,  record,  2512 
objections;  road  and  bridge  tax,  overseer's  affidavit,  2513 
objections;  road  and  bridge  tax,  record  requisites,  2514 
objections;    road    and    bridge    tax,    special    tax,    nature, 

validity,  2515 
objections;  school  tax,  additional  levy,  2516 
objections;  school  tax,  authority,  limitation,  2517 
objections;  school  tax,  building  purposes,  proof,  2518 
objections;  school  tax,  certificate,  amendment,  2520 
objections;  school  tax,  certificate,  waiver,  2519 
objections;  school  tax,  sinking  fund,  2521 
objections;  special  tax,  benefits,  2523 
objections;  special  tax,  certificate  of  completion,  2524 
objections;  special  tax,  certificate  of  first  voucher,  2525 
objections;  special  tax,  contract,  presumption,  2526 
objections;  special  tax;  demand,  non-resident,  2527 
objections;  special  tax,  engineer's  estimate,  2528 
objections;  special  tax,  improvement  different,  2529 
objections;  special  tax,  instalments,  objection,  nature,  2530 
objections;  special  tax,  interest,  2531 
objections;  special  tax,  jurisdiction,  person,  2532 
objections;  special  tax,  new  assessment,  premature,  2533 
objections;  special  tax,  notice  of  confirmation,  2536 
objections;  special  tax,  notice  of  ordinance,  2537 
objections;  special  tax,  notice  of  rebate,  2538 
objections;  special  tax,  notice  to  property  owners,  2535 
objections;  special  tax,  notice,  validity  of  statute,  2534 
objections;  special  tax,  objections,  scope,  2522 
objections;  special  tax,  ordinance,  2539 
objections;  special  tax,  owner's  petition,  2540 
objections;  special  tax,  res  judicata,  2541 
objections;  special  tax,  tax  list,  2542 

objections;  special  tax,  variance,  description  of  improve- 
ment, waiver,  2543 
objections;  special  tax,  warrant  recall,  continuance,  2544 
objections;  town  tax,  amounts,  2545 

objections;  town  tax,  auditor's  certificate,  requisites,  amend- 
ment, evidence,  2546 
objections;  town  tax,  bonds,  interest,  2547 
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[references  are  to  sections] 
APPLICATION  FOR  JUDGMENT,  ETC.— continued 

objections;  town  tax,  future  compensation  and  expenses, 

2548 
objections;  town  tax,  misprision,  2549 
objections;  town  tax,  outstanding  indebtedness,  2550 
objections;  town  tax,  purpose,  2551 
objections;  town  tax,  town  clerk's  certificate,  amendment, 

2554 
objections;  town  tax,  town  clerk's  certificate,  filing,  2553 
objections;   town  tax,   town   clerk's   certificate,   requisites, 

2552 
objections;  village  tax,  appropriation  ordinance,  2555 
objections;    village    tax,    certified    ordinance,    amendment, 

2556 
order  for  hearing  (Mich.),  2418  (p.  1561) 
order  overruling  objections  (111.) ,  2643 
order  sustaining  and  overruling  objections  (111.),  2645 
order  sustaining  objections  (111.),  2644 
order  taking  under  advisement  (111.),  2641 
ordering  sale  (Mich.),  2642 
petition  (111.),  2418 
petition  (Mich.),  2418  (p.  1560) 
petition,  filing,  2415 
pleading  and  practice,  2414 

prima  facie  case,  collector,  stipulation,  practice,  2628 
proceeding,  nature,  2412 
propositions  of  law,  2629 

APPROPRIATIONS, 

constitutional  power,  715 

ARBITRATION, 

arbitrator's  oath,  certificate,  2655 

arbitrator's  oath,  insurance,  2656 

award,  construction,  intendments,  2663 

award,  general,  2657 

award,  insurance,  2658 

award,    construction,    possible    and    impossible    conditions, 

2664 
bond,  2652 
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[references  are  to  sections] 
ARBITRATION— continued 
demand,  2659 

notice  of  motion  to  show  cause,  etc.,  2660 
order  making  submission  rule  of  court,  2661 
order  overruling  motion  to  set  aside,  etc.,  2662 
submission,  general,  2653 
submission,  insurance,  2654 

ARREST, 

public  officer  without  warrant,  1392 

ARREST  FOR  DEBT, 

affidavit  (111.),  2665 

appeal,  creditor's  bond  (111.),  2682 

appeal,  debtor's  bond  (111.),  2681 

appeal,  jurisdiction,  2680 

bail  or  appearance  bond  (IU.)>  2673 

citation  (111.),  2666 

debtor's  schedule  and  claim  of  exemption  (111.),  2671 

discharge,  grounds,  2668 

election  of  remedies,  35 

habeas  corpus,  36 

judgment  releasing  debtor  (111.),  2679 

order  of  release,  2674 

plea  denying  malice   (111.),  2675 

release,  notice  (111.),  2672 

release,  petition  (111.),  2669 

release,  proceeding,  nature,  2667 

schedules  (111.),  2670 

trial,  jury,  2676 

verdict,  guilty,  2677 

verdict,  not  guilty,  2678 

ARREST  OF  JUDGMENT, 

exceptions  (Mich.),  4760 
grounds,  declaration,  construction,  4746 
grounds,  declaration,  demurrer,  waiver,  4748 
grounds,  declaration,  several  counts,  4749 
grounds,  defective  declaration,  4747 
grounds,  defective  pleas,  4754 
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[references  are  to  sections] 
ARREST  OF  JUDGMENT— continued 
grounds,  formal  defects,  4750 
grounds,  form  of  action,  variance,  4751 
grounds,  letters  testamentary  and  administration,  4753 
grounds,  misnomer,  defendant,  4752 
grounds,  nature  and  scope,  4745 
Michigan  practice,  4759 
motion  (111.),  4756 
motion  (Md.),  4757 

motion  in  nature  of  writ  of  error  coram  nobis,  3116 
motion  requisites,  4755 
order  (Md.),  4758 
order,  costs,  4762 
order,  practice,  4761 

ASSAULT  AND  BATTERY, 

justification,  railroads,  2075 
Narr.  (D.  C),  2049 
Narr.  (Md.),  2049  (p.  1323) 
Narr.  (W.  Va.),  2049  (p.  1324) 
statute  of  limitations,  71 

ASSIGNMENT, 

action,  parties,  189 

claim  for  use  and  occupation,  Narr.  (Md.),  958 
partnership  account  or  note,  Narr.  (Mich.),  959 
right  of  action  for  personal  injuries  (Miss.),  1693 

ASSIGNMENT  AND  RETAINER, 

in  action  for  personal  injuries  (Miss.),  1694 

ASSIGNMENT  OF  ERRORS, 
appeal  and  error,  5096  et  seq. 
Florida,  4957  (p.  2935) 

ASSIGNMENT  OF  INSTRUMENT, 
denial,  practice,  744 

ASSUMED  RISK, 

continuance  in  service  after  notice,  1655 
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[references  are  to  sections] 
ASSUMED  RISK— continued 
dangerous  places,  1653 
law  and  fact,  1658 
minors,  1656 
obeying  command,  1652 
ordinary  tools,  1654 
origin  of  doctrine,  1646 
personal  and  statutory  duties,  1655 
pleading,  1657 

presumption  of  knowledge,  1648 
presumptions,  1649 
promise  to  repair,  1650 
rule  or  doctrine  of  assumed  risk,  1647 
scope  of  doctrine,  1648 
unknown  risks,  1651 

ASSUMPSIT, 

declaration,    commencement    and    conclusion,    District    of 

Columbia,  437 
declaration,  commencement  and  conclusion,  Florida,  438 
declaration,  commencement  and  conclusion,  Illinois,  439 
declaration,  commencement  and  conclusion,  Maryland,  440 
declaration,  commencement  and  conclusion,  Michigan,  441 
declaration,  commencement  and  conclusion,  Mississippi,  442 
declaration,  commencement  and  conclusion,  Virginia,   443 
declaration,  commencement  and  conclusion,  West  Virginia, 

444 
declarations  in  special  causes,  947  et  seq. 
express  or  implied  contract,  981 
trespass,  46 

trespass  or  injury,  waiver,  nature,  175 
statute  of  limitations,  100 

ATTACHMENT, 

abatement,  waiver,  2748 
affidavit  (D.  C),  2699 
affidavit  (Fla.),  2700 
affidavit  (111.),  2701 
affidavit  (Md.),  2702 
affidavit   (Mich.),  2703 
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[REFERENCES  ARE  TO  sections] 
ATTACHMENT— continued 
affidavit   (Miss.),  2704 
affidavit  (Va.),  2705 
affidavit  (W.  Va.),  2706 
affidavit,  agent  or  attorney,  2693 
affidavit,  amendment,  form  and  substance,  test,  2711 
affidavit,  amendment,  generally,  2710 
affidavit,  amendment,  indebtedness  and  nonresidence,  2712 
affidavit,  amendment,  parties,  2713 
affidavit,  amount,  2697 
affidavit,  effect,  2709 
affidavit,  evidence,  2708 
affidavit,  filing,  2707 
affidavit,  grounds,  disjunctive,  2696 
affidavit,  grounds,  nonresidence,  2695 
affidavit,  nature,  2690 
affidavit,  oath,  2698 
affidavit  of  nonresidence  (D.  C),  2739 
affidavit,  residence,  2694 
affidavit,  statutory  requirements,  2691 
affidavit,  title,  2692 
alias  writ,  Illinois,  2738 
amendment,  scope,  objection,  2782 

appeal  from  judgment  on  interplea,  jurisdiction,  2781 
appeal,  jurisdiction,  2788 
appearance,  constructive,  scope,  2746 
appearance,  special,  practice,  2745 
application  to  dissolve   (Mich.),  2756 
application  to  dissolve,  waiver,  2755 
attachment  defined,  2883 

bankruptcy  proceedings  pending,  practice,  2762 
bond  (D.  C),  2715 
bond  (Fla.),  2716 
bond  (111.),  2717 
bond  (Miss.),  2718 
bond  (Va.),  2719 
bond  (W.  Va.),  2720 
bond,  objections,  waiver,  2721 
bond,  withdrawal,  motion  (D.  C),  2722 
certificate  of  publication,  requisites,  2742 
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[references  are  to  sections] 

ATTACHMENT— continued 

citation  on  application  to  dissolve  (Mich.),  2757 
concurrent  jurisdiction,  148 
death  of  defendant,  abatement,  2747 
debts  not  due,  2685 
declaration,  amendment,  2744 
declaration,  filing,  2743 
default,  2783 

default,  vacating,  time,  2784 
election  of  remedies,  50 
execution,  practice,  2787 
forthcoming  bond  (Md.),  2760 
forthcoming  bond   (Miss.),  2760   (p.  1687) 
forthcoming  bond,  nature  and  scope,  2759 
interplea  (petition)  W.  Va.,  2775 

interplea,  assignee  for  the  benefit  of  creditors  (full),  Illi- 
nois, 2774 
interplea,  assignee  for  the  benefit  of  creditors  (short),  Illi- 
nois, 2773 
interplea,  general  (111.),  2772 
interpleader,  50 
interpleading,  nature  and  scope,  2769* 

interpleading,  proof,  prima  facie   case,   2770 

interpleading,  time,  2771 

judgment  in  personam,  practice,  2785 

judgment,  interest,  2786 

judgment  on  interplea  or  petition,  2780 

jurisdiction,  ex  delicto  actions,  2688 

jurisdiction,  nature,  176 

levy,  effect,  2731 

motion  to  quash  (Md.),  2753 

notice  of  publication  (111.),  27^ 

notice  of  publication,  commencement  and  termination,  2740 

order  dissolving   (Mich.),  2758 

order  dissolving  attachment  on  recognizance  (111.),  2761 

order  of  sale   (W.  Va.),  2776 

origin,  2684 

plea  in  abatement  (111.),  2752 

plea  in  abatement,  nature  and  scope,  practice,  2749 

plea  in  abatement,  requisites,  foreign  corporation,  2751 
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[REFERENCES  ARE  TO  sections] 

ATTACHMENT — continued 

plea  in  abatement,  requisites,  traverse,  time,  2750 

pleading  and  practice,  Illinois,  2689 

property  of  foreign  corporation,  2686 

replevin,  50 

replication    to   interplea,    commencement    and    conclusion, 

2778 

replication  to  interplea,  necessity,  2777 

replication  to  interplea  of  assignee  for  the  benefit  of  cred- 
itors (short)   Illinois,  2773  (p.  1693) 

second  writ,  Illinois,  2737 

security  for  costs,  Illinois  practice,  2714 

shares  of  capital  stock,  2687 

special  sale,  certificate  of  proceedings  (Fla.),  2766 

special  sale,  distribution,  order  (Fla.),  2768 

special  sale,  distribution,  petition   (Fla.),  2767 

special  sale,  notice  (Fla.),  2764 

special  sale,  order  (Fla.),  2765 

special  sale,  petition  (Fla.),  2763 

venue,  176 

verdict  on  interplea,  2779 

verdict,  requisites,  2754 

writ  (D.  C),  2723 

writ  (Fla.),  2724 

writ  (111.),  2728 

writ  (Md.),  2732 

writ  (Mich.),  2733 

writ  (Miss.),  2734 

writ  (Va.),  2735 

writ  (W.  Va.),  2736 

writ,  return  (Md.),  2732  (p.  1672) 

writ,  return   (Va.),  2735   (p.  1677) 

writ,  return   (W.  Va.),  2736   (p.  1678) 

writ,  return  day,  2725 

writ,  return,  service  on  garnishee  (111.),  2730 

writ,  return,  time,  2729 

writ,  seal,  2727 

writ,  testing,  waiver,  2726 

ATTACHMENT  BOND, 
action,  41 
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[references  are  to  sections] 
ATTACHMENT  IN  AID, 
affidavit  (111.),  2793 
affidavit  (Mich.),  2794 
affidavit,  requisites,  2792 
alias  writ,  practice,  2797 
attachment  in  aid  defined,  2789 
interplea  (111.),  2801 
plea,  adopting  another's  (111.),  2800 
plea  in  abatement  (111.),  2799 
proceeding,  nature  and  scope,  2790 
replication  to  interplea,  confessing,  2802 
replication  to  interplea,  notice,  want  of  (111.),  2804 
replication  to  interplea,  notice,  want  of,  requisites,  2803 
scire  facias  to  add  party  to  judgment,  2791 
writ  (111.),  2795 
writ  (Mich.),  2798 
writ,  service,  2796 

ATTACHMENT  OF  WATER-CRAFT, 
affidavit  of  merits  (111.),  2816 
affidavit  of  merits,  necessity,  2815 
answer  (111.),  2817 
appeal,  application,  2821 
bond  (111.),  2810 
judgment  (111.),  2820 
jurisdiction,  state  courts,  2807 
judgment,  surety,  2819 
order  denying  leave,  etc.,  2818 
part  owner,  release  bond,  parties,  2808 
petition   (111.),  2809 
practice,  rules  of  court,  2806 
release  bond  (111.),  2813 
release  bond,  scope,  2812 
remedy,  nature,  2805 
statute  of  limitations,  101 
writ   (111.),  2811 
writ  of  restitution  (111.),  2814 

ATTORNEYS, 
signature,  431 
substitution,  Illinois,  550 
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[references  are  to  sections] 

ATTORNEYS— continued 

substitution,  Michigan,  550   (p.  193) 
substitution,  necessity,  549 

ATTORNEY'S  FEES, 
judgment  (111.),  1696 
motion,  716 
motion  (111.),  1695 

ATTORNEY'S  LIEN 

in  personal  injury  cases,  nature  and  scope,  1697 
in  personal  injury  cases,  notice  (111.),  1698 
in  personal  injury  cases,  order,  1701 
jurisdiction,  159 
jury  trial,  740 
petition  (111.),  1700 
petition,  filing,  1699 

ATTRACTIVE  MACHINERY, 
action,  1497 

coal  conveyor,  Narr.  (111.),  1498 
torpedo  in  railroad  yard,  Narr.  (D.  C),  1499 

ATTRACTIVE  NUISANCE, 
application  of  doctrine,  1497 

AUDITORS, 

motion  to  refer,  and  order  (D.  C),  4595 

AUTOMATIC  COUPLERS, 

duty  to  equip,  nature,  1521 

AUTOMOBILE  INSURANCE, 
Narr.  (Md.),  960 

B 
BACKING  TRAIN, 

injuring  flagman,  Narr.   (111.),  1500 
injuring  passenger,  Narr.   (Fla.)   1501 

BAD  FAITH, 

real  estate  broker,  1144 
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[references  are  to  sections] 
BAIL, 

release,  348 

BAIL  BOND, 

bankruptcy  discharge,  plea  (111.),  1782 
bankruptcy  discharge,  plea  requisites,  1781 
liability,  344 
objections,  345 
validity,  343 

BAILMENT, 
action,  961 
action,  replevin,  1995 
detinue,  Narr.   (D.  C),  1844 
failure  to  redeem,  plea  requisites,  1200 
pawn  or  pledge,  pleading,  1848 

BANK  DEPOSIT, 
Narr.  (Md.),  962 

BANKRUPTCY, 

motion  for  staying  order,  599 

notice  with  general  issue,  600  (p.  221) 

petition  for  staying  order,  600 

pleading,  598 

puis  darrein  continuance,  rejoinder,  602   (p.  223) 

puis  darrein  continuance,  plea,  602 

puis  darrein  continuance,  replication,  602 

substitution  of  trustee,  petition,  211 

trustee,  statute  of  limitations,  67 

waiver.  598 

BENEFIT  INSURANCE, 

action,  gist,  1037 

agency,  1033 

beneficiary,  1037 

contract,  law  and  fact,  1035 

liability,  1037 

liability,  commencement,  1036 

liability,  law  and  fact,  1035 

Narr.  (111.),  1038 

warranties,  waiver,  1034 
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[references  are  to  sections] 
BILL  OF  EXCEPTIONS, 

additional  counts,  leave  to  file  granted,  bill  (111.),  4953 

affidavit  of  claim,  presumption,  485 

affidavit  of  merits,  practice,  4913 

affidavits,  practice,  4912 

agreed  statement  of  facts,  bill  (Md.),  4954 

amendment,  order  (111.),  4984 

amendment,  practice,  4914,  4983 

appearance,  practice,  4915 

assignment  of  errors  (Fla.),  4957   (p.  2935) 

authentication,  three  persons,  4971 

bill  of  exceptions  defined,  4900 

bill  of  particulars,  practice,  4916 

certificate    as    to    questions    and    answers     (Fla.),    4957 

(p.  2935) 
certificate  concerning  questions  and  exhibits   (Fla.),  4957 

(p.  2936) 
certificate  for  direct  appeal  (111.),  4972 
challenge  to  the  array,  practice,  4917 
change  of  venue,  practice,  4918 
conduct,  objectionable,  practice,  4919 
construction,  4985 
continuance,  practice,  4920 
copy  of  instrument  sued  upon,  practice,  4921 
court's  duty,  4966 
death,  resignation,  4967 
demurrer,  overruling,  practice,  4922 
demurrer  to  declaration,  bill  (111.),  4955 
demurrer  to  pleas,  bill  (111.),  4956 
depositions,  practice,  4923 

documentary  evidence,  stipulation  to  avoid  repetition,  4936 
documents,  practice,  4924 
ejectment  (Va.),  1894  (p.  1252) 
evidence,  bill  (D.  C),  4957 
evidence,  bill  (Fla.),  4957  (p.  2933) 
evidence,  bill  (111.),  4957  (p.  2936) 
evidence,  bill  (Md.),  4957  (p.  2937) 
evidence,  bill  (Mich.),  4957  (p.  2939) 
evidence,  bill  (Miss.),  4957  (p.  2942) 
evidence,  bill  (Va.),  4957  (p.  2945) 
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[references  are  to  sections] 
BILL  OF  EXCEPTIONS— continued 

evidence,  bill  (W.  Va.),  4957  (p.  2945) 

evidence,  presumption,  practice,  4925 

examination,  opposing  party,  4965 

exhibits,  motion  (Fla,),  4937 

exhibits,  practice,  4926 

exhibits,    stipulation    for    originals   to   remain   with    clerk 

(Fla.),  4937 
expunging  matter,  motion  (111.),  4977 
expunging  matter,  practice,  4976 
extending  time  to  settle  bill,  stipulation,  4938 
extension  of  time,  motion  (D.  C),  4909 
extension  of  time,  petition  (Md.),  4909 
filing,  4974 

findings  and  conclusions,  bill  (D.  C),  4958 
Illinois  practice,  4904 
impeachment,  evidence,  4978 
impeachment,  objections  (111.),  4979 
instructions,  bill  (Md.),  4959 
instructions,  bill   (Va.),  4959 
instructions,  practice,  4927 
judgment,  abbreviated  entry,  practice,  4928 
judgment  by  confession,  vacation  refused,  bill   (111.),  4960 
Maryland  practice,  4905 
matters  not  of  record,  generally,  4911 
Michigan  practice,  4906 
motion  to  quash,  bill  (Md.),  4961 
nature  and  object,  4902 
necessity,  costs,  4903 
notice,  practice,  4929 
nunc  pro  tunc  filing,  stipulation,  4939 
nunc  pro  tunc,  practice,  4968 
objections  (Fla,),  4910 
objections  (111.),  4910 
objections,  practice,  4930 
order  making  bill  part  of  record  (Va.),  4975 
origin,  4901 
original  bill,  incorporation,  practice,  4941 
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[references  are  to  sections] 
BILL  OF  EXCEPTIONS— continued 

original  bill,  incorporation,  stipulation  (111.),  4942 
original  bill,  incorporation,   stipulation  necessary,  4940 
original  documents,  certificate  for  transmission  (111.),  4973 
original  papers,  incorporation,  motion  and  order    (Fla.), 

4943 
original  papers,  production,  petition  (D.  C),  4944 
plea  of  abatement  stricken,  bill  (111.),  4952 
presentation,  extension  of  time,  jurisdiction,  4908 
presentation,  limitation,  4907 
question  and  answer  excluded,  bill  (Va.),  4962 
re-instating  plea,  practice,  4931 
remarks  of  counsel,  practice,  4932 
requisites,  adjournment,  4946 
requisites,  authentication,  three  persons,  4971 
requisites,  evidence,  presumption,  4947 
requisites,  exceptions,  4948 
requisites,  oral  pleas,  4950 
requisites,  pleadings  and  orders,  4949 
requisites,  presentation,  4951 
requisites,  seal,  4969 
requisites,  signing,  special  judge,  4970 
requisites,  statute  and  rules,  compliance,  4945 
rules  of  court,  practice,  4933 
ruling  of  court,  practice,  4934 
seal,  motion  to  strike,  practice,  4969 
special  plea  and  continuance  refused,  bill   (111.),  4963 
stenographer's  notice,  striking,  motion  (Miss.),  4982 
striking  bill,  motion  (111.),  4981 
striking  bill,  practice,  4980 
verdict  and  judgment,  practice,  4935 
witness'  testimony  excluded,  bill  (Va.),  4964 

BILL  OF  EXCHANGE, 

acceptance,  denial,  pleading,  1140 

acceptor,  liability,  963 

declaration  requisites,  964 

drawee  v.  drawer,  Narr.   (111.),  965 

indorsee  v.  acceptor,  Narr.  (D.  C),  966 
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[references  are  to  sections] 
BILL  OF  LADING, 
defined,  1379 
limitation,  validity,  1379 

BILL  OF  PARTICULARS, 

amendment,  876 

District  of  Columbia,  1245 

Illinois,  1246 

Maryland,  cross-motion,  1248 

Maryland,  demand,  1247 

mechanic's  lien  (Fla.),  1055 

Michigan,  demand,  1249 

Michigan,  notice  and  particulars,  1250 

Mississippi,  application,  1251 

Mississippi,  counter-affidavit,  1253 

Mississippi,   particulars  and   affidavit,   1252 

motion  in  personal  injury  case  (111.),  1643 

motion,  nature,  874 

nature  and  scope,  873 

personal  injury  case  (Md.),  1644 

practice,  874 

requisites,  875 

BILL  TO  REMOVE  CLOUD, 

tax-title,  40 

BOILER  BURSTING, 
Narr.   (111.),  1502 

BONA  FIDE  DEFENSE, 

failure  to  make,  plea  (HI.),  1143 

BONDS, 

action,  third  persons,  1716 
arbitration,  2652 
as  administrator,  2237  et  seq. 
as  executor,  2245  et  seq. 
attachment,  2715  et  seq. 
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[references  are  to  sections] 

BONDS — continued 

attachment  of  water-craft,  2810 

capias,  creditors,  334 

capias,  sheriff,  335 

declaration,  assignment  of  breaches,  nature,  1722 

declaration,    averment    of    conditions    and    assignment    of 

breaches,  1722 
declaration,  averment  of  consideration,  1720 
declaration,  averment  of  delivery,  1721 
declaration,  joinder  of  counts,  1723 
detinue,  Virginia,  1835 
detinue,  West  Virginia,  1836 
receiver  in  bankruptcy,  action,  1761 
replevin,  1981  et  seq. 

BOND  TO  REMOVE  OBSTRUCTIONS 
from  leased  premises,  Narr.  (111.) ,  1728 

BOUNDARY  LINES, 

amended  report,  2830 

answer,  2825 

decree,  2827 

notice  of  application,  2822 

oath  of  commissioners,  2828 

order  approving  report,  2831 

order  sustaining  exceptions,  2829 

petition,  2823 

replication,  2826 

summons,  2824 

BREAKS  DEFECTIVE, 
Narr.  (111.),  1503 
Narr.  (Va.),  1503   (p.  824) 

BRIDGE  UNREPAIRED, 
Narr.   (Md.),  1271 

BRIEFS, 

appeal  and  error,  5138  et  seq. 
supreme  court,  5297  et  seq. 
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[references  are  to  sections] 
BUILDING  CONTRACT, 

action,  architect's  certificate,  967 
apartment,  Narr.  (111.),  968 
building,  Narr.   (Va.),  969 
church,  Narr.  (Md.),  970 
factory,  Narr.   (Md.),  971 
declaration  requisites,  1115 
grounds  of  defense  (Va.),  1229 

BURDEN  OF  PROOF, 

abandonment  of  demurrer  to  declaration,  619 

bill  of  lading,  limitation,  1379  (p.  759) 

collateral  attack,  754 

estoppel  by  verdict,  789  (p.  297) 

fraud,  733 

justification  in  action  for  slander,  1418 

libel,  1330 

pleading,  366 

res  judicata,  775 

safety  appliances  on  railroads,  1521 

scope,  366 

set-off,  803 

statute  of  limitations,  808 

survivorship  in  action  for  personal  injuries,  1691 

title  or  interest,  178 

unreasonableness  of  ordinance,  755 

usury,  852 

BURNING  ADJACENT  HOUSES, 

damage  to  reversion,  Narr.  (111.),  2050 

BY-LAWS, 

benefit  insurance  society,  nature,  1035 

governing  delivery  of  benefit  certificate  construed,  1036 


C 


CABLE  SLOT, 

defective  construction,  Narr.   (Md.),  1272 
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[references  are  to  sections] 
CAPACITY  TO  SUE, 

pleading,  588   (p.  216) 

CAPIAS, 

affidavit,  absconding,  Va.,  330 

affidavit,  assault,  and  battery,  331 

affidavit,  conversion,  332 

affidavit,  false  representations,  111.,  333 

affidavit,  false  representations,  Mich.,  333  (p.  117) 

affidavit,  form  of  action,  346 

affidavit,  jurisdictional  defects,  waiver,  341 

affidavit,  nature  and  scope,  328 

affidavit,  requisites,  329 

agency  contract,  326 

arrest,  nature,  340 

bail  bond,  liability,  344 

bail  bond,  objections,  345 

bail  bond,  validity,  343 

bail,  discontinuance,  348 

bail  piece,  waiver,  342 

bail,  release  on,  340 

bond,  creditors,  334 

bond,  sheriff,  335 

breach  of  promise  to  marry,  326 

declaration,  filing,  348 

defenses,  irregularities,  346 

defenses,  practice,  346 

discontinuance,  348 

Florida,  337 

fraud,  326 

Illinois,  338 

judgment,  discontinuance,  348 

jurisdiction,  326 

jurisdictional  defects,  waiver,  341 

Michigan,  339 

money  collected  by  public  officer,  326 

motion  to  quash,  347 

official  or  professional  misconduct,  326 

pleading,  waiver,  341 

practice,  327 
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[references  are  to  sections] 
CAPIAS — continued 

special  bail,  waiver,  341 
writ,  Florida,  337 
writ,  Illinois,  338 
writ,  Michigan,  339 
writ,  service,  336 

CAPTION, 

general,  211,  note  60 

CARELESS  DRIVING, 

injury  to  minor,  Narr.  (D.  C),  1510 
injury  to  minor,  Narr.  (111.),  1510  (p.  841) 

CARELESS  RUNNING  OF  STREET  CAR, 
injury  to  laborer,  Narr.  (Mich.),  1511 
injury  to  pedestrian,  Narr.    (111.),  1512 

CASE, 

damages,  statute  of  limitations,  103 

declaration,    commencement    and    conclusion,    District    of 

Columbia,  445 
declaration,  commencement  and  conclusion,  Illinois,  446 
declaration,  commencement  and  conclusion,  Maryland,  447 
declaration,  commencement  and  conclusion,  Michigan,  448 
declaration,  commencement  and  conclusion,  Mississippi,  449 
declaration,  commencement  and  conclusion,  Virginia,  450 
declaration,  commencement  and  conclusion,  West  Virginia, 

451 
diseased  animals,  statute  of  limitations,  72 
distinction  between  trespass  and  case,  1263 
fraud  and  deceit,  statute  of  limitations,  76 
libel,  statute  of  limitations,  81 
maintenance  of  action  in  general,  1263 
personal  injuries,  1434  et  seq. 
personal  injuries,  statute  of  limitations,  87 
return  bond  in  replevin,  44 
statute  of  limitations,  Illinois,  104 
statute  of  limitations,  Michigan,  105 
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[references  are  to  sections] 
CASE  AND  TRESPASS, 

distinction,  abolishment,  48 

CASE  MADE, 
election,  4989 
limitation,  4988 
object,  4986 
scope,  4987 
submission,  4991 

submission,  amendment,  practice,  4993 
submission,   construction,   presumption,   4992 
submission,  requisites,  4990 

CATTLE-GUARDS, 
action,  1274 
Narr.  (Miss.),  1275 

CATTLE  IN  TRANSIT, 

feeding  and  watering,  action,  1381 
lost  and  injured,  Narr.  (Va.),  1382 

CATTLE  KILLED, 

declaration  requisites,  1276 
Narr.  (W.  Va.),  1277 

CAUSE  OF  ACTION, 

denned,  7 
identity,  530 

CAVEAT, 

affidavit,  2832 
caveat,  2833 
judgment,  2835 
writ,  2834 

CERTIFICATE  OF  CAUSE, 
Illinois,  638 

CERTIFICATE  OF  COUNSEL, 
Florida,  665 
Mississippi,  650 
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[references  are  to  sections] 
CERTIFICATE  OF  GOOD  FAITH, 
Michigan,  648 

CERTIORARI, 

appellate  court  judgment,  petition  (111.),  2866 

appellate  court  judgment,  petition,  filing,  2868 

appellate  court  judgment,  petition  requisites,  2865 

at  common  law,  petition,  allegations,  scope,  2860 

at  common  law,  petition,  cause,  dismissal,  2861 

at  common  law,  petition,  delay,  2862 

at  common  law,  petition,  entitling,  2859 

at  common  law,  petition,  several  proceedings,  duplicity,  2863 

bill  of  exceptions,  necessity,  2902 

bond  (Miss.),  2875 

bond  (W.  Va.),  2876 

certiorari  defined,  2836 

common  law  writ,  statute  of  limitations,  106 

demurrer  (111.),  2894 

demurrer  to  declaration  overruled,  petition  (111.),  2869 

habeas  corpiis  proceeding,  petition  (111.),  2870 

Illinois,  supreme  court,  106 

irregular  proceeding,  45 

judgment  (111.),  2901 

judgment  (W.  Va.),  2901   (p.  1781) 

judgment  requisites,  2900 

jurisdiction,  circuit  and  superior  courts,  Illinois,  2854 

jurisdiction,  circuit  courts,  Michigan,  2855 

jurisdiction,  generally,  2853 

jurisdiction,  supreme  court,  Illinois,  2856 

jurisdiction,  supreme  court,  Michigan,  2857 

justice  court  proceeding,  petitions  (D.  C),  2872 

justice  court  proceeding,  petitions  (111.),  2872  (p.  1749) 

justice  court  proceeding,  petitions  (Miss.),  2872   (p.  1756) 

justice  court  proceeding,  petition  requisites,  Illinois,  2871 

justice  of  the  peace,  statute  of  limitations,  107 

maintenance,  amendment,  2839 

maintenance,  generally,  2838 

maintenance,  interlocutory  orders,  2843 

maintenance,  negligence,  2840 

maintenance,  pendency  of  proceeding,  2841 
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[references  are  to  sections] 
CERTIORARI— continued 

maintenance,  personal  rights,  2842 

Michigan  statute,  petition  requisites,  2864 

motion  to  dismiss  (D.  C),  2891 

motion  to  quash  (111.),  2893 

motion  to  quash,  admission,  2892 

municipal  corporation,  106 

notice  (Mich.),  2888 

order  on  petition  to  review  proceedings  to  remove  road  sur- 
veyor (W.  Va.),  2874  (p.  1764) 

parties,  petitioner,  practice,  2858 

proceedings  reviewable,  civil  service  commissioners,  laches, 
2845 

proceedings  reviewable,  drainage  commissioners,  2847 

proceedings  reviewable,  drainage  organization,  2848 

proceedings  reviewable,  highways,  2849 

proceedings,  reviewable,  mandamus,  2850 

proceedings  reviewable,  quasi  judicial,  2844 

proceedings  reviewable,  removal  of  county  seat,  2846 

proceedings  reviewable,  school  trustees  and  boards,  2851 

proceedings  reviewable,  township  boards,  2852 

proof  of  service  (111.),  2867 

reply  (111.),  2896 

reply,  requisites,  filing,  2895 

return  (Miss.),  2885 

return  (W.  Va.),  2887 

return,  amendment,  practice,  2884 

return,  circuit  court  commissioner  (Mich.),  2882 

return,  judge's  (111.),  2881 

return  requisites,  2880 

return,  scope,  2898 

return,  when  unnecessary,  2879 

roads,  proceeding  to  lay  out,  petition  (111.),  2873 

roads,  surveyor's  removal,  petition  (W.  Va.),  2874 

scire  facias  to  hear  errors,  practice,  2889 

special  appearance  (D.  C),  2890 

writ  (111.),  2878 

writ  (Miss.),  2885 

writ  (W.  Va.),  2887 

writ,  circuit  court  commissioner  (Mich.),  2882 
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[references  are  to  sections] 
CERTIORARI— continued 

writ,  court's  discretion,  evidence,  2897 

writ,  justice  of  the  peace  (Mich.),  2883 

writ,  necessity,  2877 

writ  of  possession  (Miss.),  2886 

writ,  origin,  2837 

writ,  practice  in  supreme  court  of  Illinois,  2899 

CHANGE  OF  GRADE, 
action,  1278 
Narr.  (111.),  1279 
Narr.  (Va.),  1279  (p.  639) 

CHANGE  OF  VENUE, 

bill  of  exceptions  (111.),  4386 

bill  of  exceptions  (Miss.),  4386 

corporations,  4365 

counter-affidavits,  practice,  4375 

counties,  4364 

discretion,  4378 

garnishee's  right,  4361 

individuals,  4366 

inhabitants'  prejudice,  petition   (111.),  4373 

judge's  prejudice,  4362 

judge's  prejudice,  petition  (111.),  4374 

motion  (Miss.),  4377 

motion  or  petition,  practice,  4371 

nominal  and  use  plaintiff,  4367 

notice,  necessity,  duration,  4370 

order  denying  (111.),  4381 

order  denying  (Miss.),  4383 

order  granting  (111.),  4380 

order  granting  (Md.),  4382 

petition  requisites,  4372 

right,  form  of  action,  4359 

right,  nature,  4358 

second  application,  4360 

several  defendants,  condemnation,  4368 

suggestion  for  removal  (Md.),  4376 

terms,  4379 
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[references  are  to  sections] 
CHANGE  OF  VENUE— continued 
time  to  apply,  proof,  4369 
trespass,  4363 
vacating,  practice,  4384 
waiver,  4385 

CHECKS, 

drawee  v.  collecting  bank  (forged  maker  and  payee),  Narr. 

(111.),  972 
indorsee  v.  drawee,  Narr.   (111.),  973 
indorsee  v.  maker,  Narr.   (111.),  974 
plaintiff  not  innocent  holder,  notice  with  general  issue  (111.), 

1228 

"CHILDREN," 

scope  of  term,  1025 

CIRCUIT  COURT, 

jurisdiction,  administration,  153 
jurisdiction,  counties,  191 
jurisdiction,  drainage,  154 
rules  of  court,  Michigan  practice,  354 

CITIES, 

annexation  and  disconnection,  ordinance,  effect,  2914 

annexation  and  disconnection,  ordinance,  filing,  notice,  2912 

annexation  and  disconnection,  ordinance,  repeal,  power,  2914 

annexation  and  disconnection,  proceeding,  nature,  2911 

annexation  and  disconnection,  territory,  2910 

mayor,  bond,  2908 

mayor,  oath,  2909 

organization,  election,  law  governing,  2904 

organization,  election  ordinance   (111.),  2905 

organization,  petition  requisites,  2903 

organization,  result  of  election,  2906 

organization,  territorial  division  ordinance   (111.),  2907 

CITY  COURTS, 
jurisdiction,  158 
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[references  are  to  sections] 
CIVIL  SERVICE, 

action,  new  charges,  991 

appointment,  revocation,  2921 

certificate,  withdrawal,  2922 

charges,  necessity,  2924 

charges,  notice,  practice,  2926 

charges,  objections,  practice,  2927 

charges,  requisites,  2925 

commission,  power  and  scope,  2923 

employees,  nature,  2917 

employees,  probation  officers,  2918 

employees,  secretary  of  state's  assistants,  2919 

examination,  physical,  police  patrolmen,  2920 

legislative  power,  scope,  2915 

statute,  nature  and  object,  2916 

CLAIMS  AGAINST  ESTATES, 

administrator,  statute  of  limitations,  108 
contingent,  statute  of  limitations,  109 
of  deceased  persons,  2276  et  seq. 
statute  of  limitations,  Illinois,  110 
statute  of  limitations,  Michigan,  111 

CLASS  LEGISLATION, 
legal  profession,  821 
powqr  of  legislature,  821 
railroad  passengers,  821  (p.  306) 

COLLATERAL  ATTACK, 
burden  of  proof,  754 
generally,  151 

municipal  incorporation,  757 
ordinance,  754 
organization,  757 
petition,  want  of,  152 

COLLATERAL  NOTE, 

wrongful  surrender,  Narr.   (111.),  1280 

COLLISIONS, 

automobile  and  street  car,  Narr.  (111.),  1513 
down  grade,  Narr.   (Mich.),  1514 
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COLLISIONS— continued 

elevated  trains,  Narr.  (111.),  1515 

open  switch,  Narr.  (111.),  1594 

open  switch,  Narr.  (Va.),  1594  (p.  1012) 

steam  railroad  trains,  Narr.  (Mich.),  1519 

street  car  and  buggy,  Narr.  (111.),  1516 

street  car  and  fire  engine,  Narr.  (111.),  1517 

street  car  and  wagon,  Narr.  (111.),  1518 

street  car  and  wagon,  Narr.  (Va.),  1518  (p.  862) 

street  cars,  Narr.  (111.),  1520 

street  cars,  Narr.  (Md.),  1520  (p.  869) 

wagon  and  obstruction  in  street,  Narr.   (111.),  1593 

wagon  and  street  car,  Narr.  (Md.),  1283 

COMBINED  NEGLIGENCE, 
action,  1439 

COMMENCEMENT  AND  CONCLUSION, 

declaration,  437  et  seq. 
plea,  885  et  seq. 
replication,  927  et  seq. 

COMMENCEMENT  OF  ACTION, 
what  is,  60 

COMMENCEMENT  OF  SUIT, 
capias,  practice,  327 
declaration  as,  325 

COMMISSION, 

insurance  adjuster,  Narr.   (Miss.),  975 

real  estate  broker,  loan,  Narr.  (111.),  976 

real  estate  broker,  sale,  authority,  977 

real  estate  broker,  sale,  Narr.  (Fla.),  978 

real  estate  broker,  sale,  Narr.  (111.),  978 

real  estate  broker,  sale,  Narr.  (Mich.),  978  (p.  373) 

real  estate  broker,  sale,  Narr.  (Miss.),  978  (p.  375) 

stock  broker  defined,  979 

COMMISSIONER'S  BOND, 

Narr.  (W.  Va.),  1730 
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[references  are  to  sections] 
COMMITTEE, 

appointment  in  lunacy  proceedings,  3G18  et  seq. 

COMMITTEE  OR  TRUSTEE, 
consent,  next  friend,  3096 
notice  (W.  Va.),  3095 
order  appointing  by  consent  (Md.),  3099 
order  appointing  in  contest  (W.  Va.),  3100 
petition  for  appointment  (Md.),  3093 

COMMITTEE  OR  TRUSTEES, 

petition  for  appointment  (W.  Va.),  3094 

COMMON  CARRIERS, 

duty  to  avoid  injury  at  depot  grounds,  1525 
duty  to  provide  automatic  couplers,  nature,  1521 
initial  carrier,  liability,  1379 
liability  for  goods  in  transit,  1379 
liability,  limitation,  proof,  717 

COMMON  COUNTS, 

amount  due  upon  a  building  contract,  1115 

District  of  Columbia,  1125 

Florida,  1126 

Illinois,  account  stated,  1131 

Illinois,  goods  sold  and  delivered,  generally,  1127 

Illinois,  goods  sold  and  delivered,  quantum  valebant,  1128 

Illinois,  money  counts,  1130 

Illinois,  work,  labor  and  material,  1129 

inappropriate  to  support  recovery  upon  insurance  policy, 

1118 
insufficient  to  support  action  on  judgment  or  decree,  1747 
Maryland,  1132 
Michigan,  1133 

money  due  under  express  contract  performed,  1113 
money  due  upon  award,  1114 
money  had  and  received,  1119 
money  lost  at  gaming,  1117 
money  paid  out  for  defendant,  1120 
money  paid  under  protest.  1121 
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[references  are  to  sections] 
COMMON  COUNTS— continued 
nature,  1113 

payment  in  articles,  1122 
promissory  note,  1123 
special  assessment,  1124 

value  of  material  and  labor  obtained  by  fraud,  1116 
Virginia,  1134 

COMMON  LAW, 

pleading  and  practice,  Illinois,  359 

COMMON  LAW  RIGHTS, 

continuation,  823 

COMPLAINT  FOR  SEARCH  WARRANT, 
Illinois,  2872  (p.  1755) 

COMPROMISE  OF  TORT  ACTION, 

answer  by  adult  defendant  (Va.),  2391 
answer  by  guardian  (Va.),  2392 
answer  by  railway  company  (Va.),  2393 
decree  (Va.),  2394 
jurisdiction,  2389 
petition  (Va.),  2390 

CONCURRENT  NEGLIGENCE, 
liability,  1459 
master  and  servant,  1445 
proximate  cause,  1435  (p.  788) 

CONDEMNATION, 

abandonment,  action,  1281 
abandonment,  Narr.  (111.),  1282 
affidavit  of  nonresidence  (D.  C),  2975 
amendment,  practice,  3006 
answer  (D.  C),  2999 
answer,  practice,  2998 
appeal  or  writ  of  error,  3055 
appeals,  separate,  parties,  3054 
appearance  (111.),  2980 
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[references  are  to  sections] 
CONDEMNATION— continued 
appearance,  admission,  2979 
bill  of  exceptions  (111.),  3059 
bill  of  exceptions,  necessity,  3058 
car  barns  and  power-houses,  2934 
certificate  of  publication  (W.  Va.),  2978 
changing  course  of  stream,  2935 

changing  grade  at  railroad  crossing,  petition  (Mich.),  2959 
changing  grade  at  railroad  crossing,  respondents,  2951 
citation  (D.  C),  2972 
citation  order  (D.  C),  2971 
claim  of  appeal  (Mich.),  3057 
commissioners'  oath  (Va.),  3012 
commissioners'  oath  (W.  Va.),  3012 
condemnation  proceeding,  nature,  2928 
conditional  judgment,  practice,  3043 
consolidated  railroads,  2932 
corporate  capacity  cannot  be  questioned,  2986 
corporate  existence,  proof,  2987 
county  jail,  2936 
county  property,  2944 
cross-petition   (111.),  3005 
cross-petition,  necessity,  3002 
cross-petition,  requisites,  3004 
cross-petition,  waiver,  3003 
delay  of  proceeding,  3061 
demurrer,  practice,  2985 
depot,  2937 

disclaimer  (D.  C),  3000 
dismissal,  3044 
distribution,  claimants,  3065 
Drainage  act,  validity,  2988 
drainage  district,  2933 
drainage  purposes,  petition  (111.),  2960 
entry  upon  land,  3060 
exceptions  (Va.),  3015 
exercise  of  right,  conditions,  2930 
exercise  of  right,  limitation,  2931 
ferries,  2938 
forfeiture  of  franchise,  2989 
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[references  are  to  sections] 
CONDEMNATION— continued 

fortifications,  petition  (Md.),  2961 

gas  purposes,  petition  (W.  Va.),  2962 

illegal  contract  or  combination,  2990 

inquisition  by  court  (Md.),  3019 

inquisition  by  jury  (Md.),  3020 

inquisition,  objections  (Md.),  3022 

inquisition,  warrant   (Md.),  3018 

instructions,  eliminating  defenses,  3029 

instructions,  examination  of  premises,  3030 

instructions,  law  and  fact,  3031 

instructions,  use  of  land,  3032 

instructions,  value  of  property,  municipal  privilege,  3033 

interurban  railway,  petition  (111.),  2963 

issue  triable,  3025 

judgment  (Mich.),  3052 

judgment,  costs,  3049 

judgment,  damages  and  execution,  practice,  3047 

judgment,  description  of  property,  3045 

judgment,  general  (111.),  3050 

judgment,  interurban  railroad  (111.),  3051 

judgment,  payment,  practice,  3048 

judgment,  use  of  land,  res  judicata,  3046 

jurisdiction,  county  and  circuit  courts,  2947 

jurisdiction,  scope,  2946 

jury  right,  practice,  3026 

law  governing,  2929 

location  of  railroad,  2939 

motion  for  appointment  of  commissioners  (W.  Va.),  3010 

motion  for  confirmation  (D.  C),  3041 

motion  for  distribution  (D.  C),  3066 

motion  for  plans  (111.),  2982 

motion  to  quash  (Md.),  2984 

motion  to  vacate  and  re-commit  (D.  C),  3042 

necessity  of  condemnation,  practice,  2991 

notice  of  application  for  appointment  of  commissioners  (W. 

Va.),  2973  (p.  1831) 
notice  of  calling  jury,  etc.  (111.),  2973 
notice  of  publication  (D.  C),  2977 
notice  of  publication  (Md.),  2977   (p.  1835) 
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[references  are  to  sections] 
CONDEMNATION— continued 

notice  of  publication  (Va.),  2977  (p.  1836) 

notice,  return,  amendment,  2974 

notice  to  sheriff  (Md.),  2973 

objections  to  confirmation  (D.  C),  3040 

opening  alley,  petition  (D.  C),  2958 

opening  street,  petition,  upon  appeal   (Md.),  2968 

order  accepting  jury  and  to  view  premises  (D.  C),  3028 

order  accepting  jury   and   to   view   premises    (111.),    3028 

(p.  1868) 
order  affirming  inquisition  by  jury  (Md.),  3023 
order  affirming  report  (D.  C),  3016 
order  affirming  report  (Va.),  3016 
order  affirming  report  (W.  Va.),  3016  (p.  1860) 
order  appealable,  3053 

order  appointing  commissioners  (D.  C),  3011 
order  appointing  commissioners  (Va.),  3011   (p.  1853) 
order  appointing  commissioners  (W.  Va.),  3011   (p.  1854) 
order  appointing  guardian  ad  litem  (D.  C),  2983 
order  confirming,  etc.   (D.  C),  3041 
order  determining  preliminary  questions  (111.),  3007 
order  for  distribution   (HI.),  3067 
order  for  jury  (D.  C),  3027 
order  for  payment  of  fees  (D.  C),  3017 
order  granting  leave  to  deposit  amount  of  judgment  (Va.), 

3064  (p.  1896) 
order  of  publication  (D.  C),  2976 
order  of  publication  (Md.),  2976  (p.  1833) 
order  of  publication  (Va.),  2976  (p.  1834) 
order  on  petition  for  opening  street  (Md.),  2968  (p.  1828) 
order  on  suggestion  of  death  (D.  C),  2953 
order  overruling  motion  to  dismiss  (HI.),  3001  (p.  1845) 
order  overruling  motion  to  quash  (Md.),  2984 
order  referring  to  auditor,  etc.  (D.  C),  3007 
order  vacating  order  of  confirmation,  etc.    (D.   C),  3042 

(p.  1876) 
ordering  payment  into  court,  etc.  (D.  C),  3064  (p.  1894) 
ordering  payment  into  court,  etc.  (Md.),  3064  (p.  1895) 
ownership,  pleading,  2992 
parks,  petition  (D.  C),  2964 
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[REFERENCES  ARE  to  sections] 
CONDEMNATION— continued 

parties,  petitioner,  de  facto  corporation,  2948 

parties,  respondents,  generally,  2949 

parties,  respondents,  pendente  lite,  2950 

payment,  abandonment,  election,  3062 

payment  into  court,  petition  (D.  C),  3064 

payment  into  court,  petition  (Md.),  3064  (p.  1894) 

payment,  president's  directing  order   (D.  C),  3063 

petition,  authority  and  purpose,  2954 

petition,  description  of  property,  2955 

petition,  dismissal,  2970 

petition,  failure  to  agree,  2957 

petition,  filing,  effect,  2969 

petition  for  writ  of  error  (Md.),  3024 

petition,  ownership  and  interest,  2956 

petition  to  become  party  (D.  C),  2952 

plans  and  specifications,  sufficiency,  2993 

power  to  condemn,  limitation,  practice,  2994 

public  easement  outstanding,  2995 

public  property,  generally,  2943 

public  roads,  petition  (W.  Va.),  2965 

railroad  right  of  way,  petition  (111.),  2966 

railroad  right  of  way,  petition  (Md.),  2966  (p.  1822) 

railroad  right  of  way,  petition  (Va.),  2966  (p.  1823) 

release  (D.  C),  3068 

re-location  of  railroad,  2940 

removal  of  cause,  practice,  2981 

report  (D.  C),  3014 

report  (Va.),  3014  (p.  1857) 

report  (W.  Va.),  3014  (p.  1858) 

return  of  inquisition  warrant  (Md.),  3021 

return  to  citation  (D.  C),  2972  (p.  1830) 

right  of  way,  2945 

satisfaction  (D.  C),  3069 

school  sites,  2941 

side-tracks,  etc.,  2942 

side-tracks,  petition  (111.),  2967 

stenographer,  designation  (D.  C),  3013 

stipulation  for  reduction  of  damages,  validity,  3008 

stipulation  regarding  embankments,  3009 
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[references  are  to  sections] 
CONDEMNATION— continued 

suggestion  of  death  (D.  C),  2953 

tax-title,  reimbursement,  2996 

theory  of  the  case,  5 

title,  practice,  2996 

title,  proof,  2997 

traverse  and  motion  (111.),  3001 

verdict  (D.  C),  3037 

verdict  (111.),  3038 

verdict  (Mich.),  3039 

verdict,  amount,  separate  interests,  practice,  3035 

verdict,  description  of  property,  3034 

verdict,  leaseholds,  3036 

CONDEMNATION  AND  LIBEL, 

authority  to  take  samples  (D.  C),  3072 

answer  (D.  C),  3071 

judgment  (D.  C),  3073 

libel  (D.  C),  3070 

release  order  (D.  C),  3074 

CONFESSION  OF  JUDGMENT, 
authority,  questioning,  3087 
authority,  ratification,  3088 
cognovit  (111.),  3081 
declaration  requisites,  3078 
judgment  in  vacation  (HI.),  3083 
judgment  in  vacation,  requisites,  3082 
jurisdiction,  presumption,  3077 
jury,  waiver,  3090 
Narr.  (111.),  3079 

power  of  attorney,  requisites,  3075 
power  of  attorney,  scope,  lease,  3076 
proof  of  execution  of  power  of  attorney  (111.),  3080 
record,  evidence,  3084 

special  appearance  and  motion  (111.),  3086 
statute  of  limitations,  pleading,  3089 
vacating,  jurisdiction,  practice,  3085 
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[references  are  to  sections] 

CONSERVATOR, 

judgment  for  defendant  (111.),  3101 
motion  to  dismiss  (111.),  3098 
nonresident,  3091 

petition  for  appointment  (111.),  3092 
summons  (111.),  3097 

CONSIDERATION, 
parol  evidence,  706 

total  failure,  plea  in  action  of  debt  involving  oyster  bot- 
toms (Md.),  1783 

CONSPIRACY, 

between    contractor   and   improvement   board,    injunction, 

mandamus,  etc.,  no  defense,  1393 
concerning  local  improvement,  action,  1284 
concerning  local  improvement,  Narr.  (111.),  1285 
in  restraint  of  trade,  action,  1286 
in  restraint  of  trade,  Narr.  (111.),  1287 
special  assessment,  53 
to  alienate  wife's  affections,  Narr.  (Mich.),  1288 

CONSTABLE'S  BOND, 
action,  1729 

CONSTRUCTIVE  APPEARANCE, 
generally,  542 
instances,  543 

CONTEMPT, 

appeal  bond  (111.),  3107 

mittimus  (111.),  3108 

refusal  to  produce  books,  judgment  (111.),  3106 

refusal  to  produce  books,  motion  (111.),  3102 

refusal  to  produce  books,  order  to  produce   (111.),  3104 

refusal  to  produce  books,  rule  to  produce  (111.),  3103 

refusal  to  produce  books,  rule  to  show  cause  (111.),  3105 

supreme  court,  information   (111.),  3109 

supreme  court,  motion  for  rule   (111.),  3110 
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[references  are  to  sections] 
CONTEMPT— continued 

supreme  court,  motion  for  writ  of  attachment  (111.),  3112 
supreme  court,  rule  to  show  cause  (111.),  3111 

CONTINUANCE, 

affidavit,  amendment,  4405 

affidavit,  attorney  attending  legislature,  requisites,  4400 
affidavit,  attorney's  illness,  requisites,  4401 
affidavit,  averments,  nature,  4399 
affidavit,  second  application,  requisites,  4404 
affidavit,  witness'  absence,  requisites  generally,  4402 
affidavit,  witness  necessary  on  account  of  amendment,  re- 
quisites, 4403 
copy  of  instrument  sued  upon,  practice,  722 
grounds,  amendment,  bill  of  particulars,  4396 
grounds,  amendment,  declaration,  4397 
grounds,  receivership,  4398 
motions,  4407 
withdrawal  of  juror,  4406 

CONTINUING  INJURY, 
action,  accrual,  102 

CONTRACT, 

action,  theory  of  the  case,  2  (p.  5) 
breach,  action,  981,  982 
conditions,  performance,  423 
consideration,  mutuality,  743 
corporation,  action,  190 
default,  waiver,  1082 
incapacity,  proof,  745 
law  governing,  980 
mutuality,  743 
mutuality,  test,  1146 
performance,  action,  981,  982 
performance,  refusal,  763 
performance,  tender,  982 

relieving  from  liability  from  violation  of  protective  stat- 
utes, invalid,  1655  (p.  1128)- 
signature  unnecessary,  10 
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[references  are  to  sections] 

CONTRACT— continued 
termination,  1147 
third  person's  benefit,  action,  983 
third  person's  benefit,  action,  parties,  182 
third  person's  benefit,  declaration  requisites,  984 
void  as  to  some,  parties,  197 

CONTRACTOR'S  BOND, 

action  for  personal  injuries,  1062 
contract  abandoned,  Narr.   (111.),  1731 
contract  abandoned,  Narr.  (Miss.),  1731  (p.  1167) 
mechanics  liens,  Narr.  (Va.),  1732 

CONTRIBUTORY  NEGLIGENCE, 
doctrine,  1659 
law  and  fact,  1440,  1667 
mine  injuries,  1663 
minors,  brother's  negligence,  1661 
minors,  parent's  negligence,  1662 
plea  (Fla.),  1666 
plea  (Miss.),  1666 
pleading  and  practice,  1665 
railroad  crossing,  1664 
rules  of  employment,  1660 

CONVERSION, 

by  sheriff,  plea,  1148 

special  causes  and  declarations,  2127  et  seq. 

COPY  OF  INSTRUMENT  SUED  ON 

amendment,  484 
necessity,  483 
proof,  limitation,  482 

CORAM  NOBIS, 

affidavit  and  counter-affidavit,  practice,  3115 
arrest  of  judgment,  3116 
defective  return,  amendment,  315 
motion,  nature  and  scope,  3113 
motion,  sufficiency,  3114 
statute  of  limitations,  112 
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[references  are  to  sections] 
CORPORATIONS, 

dissolved,  statute  of  limitations,  69 

COST  BOND, 

affidavit  for  additional,  requisites,  250 

amendment,  249 

District  of  Columbia,  242 

execution,  Illinois,  253 

execution,  issuance,  252 

filing,  248 

Illinois,  243 

Michigan,  244 

Mississippi,  245 

scope,  251 

Virginia,  246 

West  Virginia,  247 

COSTS, 

administrator,  223 

executor,  223 

nature,  222 

poor  person,  affidavit  (D.  C),  254 

poor  person,  affidavit  (111.),  257 

poor  person,  affidavit  (Miss.),  259 

poor  person,  affidavit  (W.  Va.),  260 

poor  person,  motion  (111.),  256 

poor  person,  petition  to  use  as  next  friend,  258 

poor  person,  rules  of  court,  validity,  255 

statute,  construction,  222 

COUNT, 

election  of,  435 

good  and  defective,  531 

joinder,  432,  433 

joinder,  proof,  433  (p.  154) 

misjoinder,  433  (p.  154) 

misjoinder,  test,  434 

proof,  433   (p.  154) 

refiling,  new  cause  of  action,  517 

requisites,  432 

striking  from  files,  effect,  514 
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[references  are  to  sections] 
COUNTER  BOND, 

in  detinue,  West  Virginia,  1841 

COUNTY  COURT, 

jurisdiction,  administration,  155 
jurisdiction,  drainage,  156 
jurisdiction,  trespass,  157 
rules  of  court,  Illinois  practice,  355 

COURT  CLERK'S  BOND, 
action,  1733 

COVENANT, 

action,  maintenance,  1702 

covenant  of  seizin,  declaration  requisites,  1707 

covenant  of  title,  action,  1705 

covenant  of  title,  declaration  requisites,  1706 

covenant  performed,  plea,  nature,  1711 

declaration,  commencement  and  conclusion,  452 

defenses,  pleading,  1710 

fire  insurance,  action,  1708 

general  issue,  nature,  1712 

judgment,  practice,  1713 

nature,  49 

parties,  assignees,  1704 

promissory  note,  Narr.   (Va.),  1709 

statute  of  limitations,  113 

trust  deed,  action,  1703 

verdict,  practice,  1713 

COVENANT  NOT  SUE, 
distinction,  1678 
effect,  1678 

CRAFTILY, 

use  of  term,  397 

CRAVING  OYER, 
demurrer,  654 
order,  655 
practice,  653 
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[references  are  to  sections] 
CROSS-MOTION, 

dismissal  for  want  of  declaration,  511 

CUMBERING  RECORD, 
motion,  724 

CURRENT  ACCOUNT, 
action,  accrual,  99 

CUTTING  TIMBER, 
action,  parties,  1734 
declaration  requisites,  1735 

D 

DAMAGES, 

joint  wrongdoers,  1451 

permanent  and  temporary  injuries,  test,  15 

permanent  injury,  measure  of,  15 

personal  injuries,  1442 

private  nuisance,  1342 

re-sale,  measure  of  damages,  1084 

re-sale  of  goods,  38 

statute  of  limitations,  103 

temporary  injury,  measure  of,  15 

DANGEROUS  PREMISES, 
invitation,  action,  1524 

DANGEROUS  SUBSTANCE, 
duty  to  warn,  1456 

BE  BONIS  ASPORTATIS, 
Nam,  2053 

DEBT, 

action,  maintenance,  1714 
action,  sureties,  1715 

declaration,  commencement  and  conclusion,  District  of  Co- 
lumbia, 453 
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[references  are  to  sections] 

DEBT — continued 

declaration,  commencement  and  conclusion,  Illinois,  454 
declaration,  commencement  and  conclusion,  Maryland,  455 
declaration,  commencement  and  conclusion,  Mississippi,  456 
declaration,  commencement  and  conclusion,  Virginia,  457 
declaration,  commencement  and  conclusion,  West  Virginia, 

458 
declaration  requisites,  capacity  to  sue,  township,  1717 
declaration  requisites,  joint  and  several  obligation,  1718 
declaration  requisites,  the  word  "agree,"  1719 
judgment,  statute  of  limitations,  79 
nature,  49 

return  bond  in  replevin,  44 
statute  of  limitations,  Illinois,  114 
statute  of  limitations,  Michigan,  115 
summons,  amount  claimed,  279 
taxes,  39 

taxes,  statute  of  limitations,  68 
writ  of  error,  statute  of  limitations,  Michigan,  131 

DEBTOR  AND  CREDITOR, 
situs,  176 

DECLARATION, 

ad  damnum,  430 

ad  damnum  in  actions  for  personal  injuries,  1492 

affidavit  of  service,  District  of  Columbia,  505 

affidavit  of  service,  Michigan,  505 

affidavit  of  service,  requisites,  504 

allegation  and  proof,  411,  414 

amendment,  512 

appearance,  536 

attorneys'  signature,  431 

averment  of  breach  in  action  of  assumpsit,  946 

averment  of  conditions  precedent  and  subsequent,  944 

averment  of  consideration  in  action  of  assumpsit,  941 

averment  of  custom  in  action  for  personal  injuries,  proof, 

1485 
averment  of  due  care  in  action  for  injury  to  child,  1483 
averment  of  due  care  in  action  for  personal  injuries,  1482 
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[references  are  to  sections] 
DECLARATION— continued 

averment  of  duty  in  action  for  personal  injuries,  1475 

averment  of  duty  in  action  on  the  case,  1266 

averment  of  negligence  by  receiver,  1478 

averment  of  negligence  in  action  for  personal  injuries,  1476 

averment  of  notice  to  municipality  in  actions  for  personal 

injuries,  1489 
averment  of  performance,  scope,  1026 
averment  of  place  of  injury,  1488 
averment  of  promise  in  action  of  assumpsit,  942 
averment  of  several  promise,  943 
averment  of  special  damages  must  be  specific,  1268 
averment  of  survivorship  in  actions  for  personal  injuries, 

practice,  1490 
averment  of  time  when  damages  were  sustained  not  neces- 
sary in  action  on  the  case,  1267 
carrying  back  demurrer,  686 
cause  of  action,  generally,  422 

commencement,  administrator,  District  of  Columbia,  470 
commencement,  administrator,  Illinois,  470  (p.  167) 
commencement  and  conclusion,  assumpsit,  437  et  seq. 
commencement  and  conclusion,  case,  445  et  seq. 
commencement  and  conclusion,  covenant,  452 
commencement  and  conclusion,  debt,  453  et  seq. 
commencement  and  conclusion,  detinue,  459 
commencement  and  conclusion,  ejectment,  460  et  seq. 
commencement  and  conclusion,  replevin,  463  et  seq. 
commencement  and  conclusion,  trespass,  466  et  seq. 
commencement  and  conclusion,  trover,  469 
commencement,  corporation,  Illinois,  471 
commencement,  corporation,   Virginia,   471 
commencement,  executor,  District  of  Columbia,  472 
commencement,  executor,  Florida,  472 
commencement,  foreign  corporation,  District  of  Columbia, 

473 
commencement,  foreign  corporation,  Florida,  473 
commencement,  foreign  corporation,  Illinois,  473 
commencement,  foreign  corporation,  Maryland,  473 
commencement,  foreign  corporation.  Michigan,  473 
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[references  are  to  sections] 

DECLARATION— continued 

commencement,  foreign   corporation,    Mississippi,    473    (p. 

169) 
commencement,  husband  and  wife,  474 
commencement,  municipality,  Illinois,  475 
commencement,  municipality,  Mississippi,  475 
commencement,  next  friend,  Florida,  476 
commencement,  next  friend,  Illinois,  476  (p.  170) 
commencement,  next  friend,  Michigan,  476  (p.  170) 
commencement,  next  friend,  Virginia,  476   (p.  170) 
commencement,  nominal  plaintiff,  477 
commencement  of  suit,  325 
commencement,  partners,  478 
commencement,  people,  Illinois,  479 
commencement,  people,  Maryland,  479 
commencement,  railroad  company,  480 
commencement,  receivers,  481 
commencement,  surviving  partner,  478 
conclusion,  waiver,  429 
conditions,  performance,  423 
construction,  527  et  seq. 
copy  of  instrument  sued  on,  necessity,  483 
corporate  existence  of  defendant,  1473 
count  charging  joint  negligence,  recovery,  1471 
count,  requisites,  432 

counts  in  case  and  counts  in  trespass,  joinder,  1263,  1471 
count  upon    Survival    act    and    count    under    Death    act, 

joinder,  1471 
defects  cured  by  verdict,  529 
denned,  410 

demurrer,  overruling,  practice,  694 
descriptive  allegations,  proof,  411 
dismissal  for  want  of,  509 
due  care,  proof,  1484 
duplicity,  413 
duplicity,  waiver,  859 
election  of  counts,  practice,  435 
estoppel  in  pais,  424 
exhibit  made  part  of,  482 
exhibit,  nature  and  effect,  482 
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[references  are  to  sections] 
DECLARATION— continued 
filing,  capias,  348 
filing,  delivery  to  clerk,  508 
filing,  time,  507 
form  of  action,  419 
form  of  action,  determination,  530 
forms  in  assumpsit,  947  et  seq. 
good  and  defective  counts,  531 
immaterial  averments,  527 
incorporation,  proof,  425 

injuries  to  person  and  injury  to  property,  joinder,  1471 
instrument  in  haec  verba,  effect,  706 
interest,  426 

joinder  of  counts,  432,  433 
joinder  of  counts,  proof,  433  (p.  154) 
joinder  of  similar  causes,  not  duplicity,  374 
jurisdiction,  421 
material  averment  omitted,  528 
material  facts,  411,  422 
minors,  requisites,  416 
misjoinder  of  counts,  433  (p.  154) 
misjoinder  of  counts,  test,  434 
negativing  assumption  of  risk,  1487 
negativing  defense,  427 
negativing  relation  of  fellow-servant,  1486 
negligence,  proof,  1480 

notice  or  knowledge  in  actions  for  personal  injuries,  1481 
ordinance,  reliance  upon,  412 
parties,  nonjoinder,  185 
penalty  as  measure  of  damages,  428 

profert  of  letters  of  administration,  practice,  1490  (p.  809) 
proof  of  service,  contradicting,  506 
receivers,  requisites,  418 
requisites,  415  et  seq. 

requisites  in  action  for  personal  injuries,  1474 
requisites  in  action  of  assumpsit,  940 
service,  by  whom,  503 
service,  statute  of  limitations,  502 
several  declarations,  532 
statute  of  limitations,  60,  422 
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[references  are  to  sections] 
DECLARATION— continued 
sufficiency,  531 
time,  videlicit,  1265 
title,  415 

variance,  waiver,  414 
venue,  420 
venue   in   action   against  railroad   company   for   personal 

injuries,  1472 
violation  of  ordinance  or  statute  as  act  of  negligence,  1477 
wanton  and  wilful  negligence,  practice,  1479 
wanton  and  wilful  negligence,  proof,  1480  (p.  805) 

DEED, 

guardian,  3515 

BE  FACTO  CORPORATION, 
Narr.  (111.),  985 

DEFAULT, 

affidavit  of  claim,  objections,  491 

declaration  defects  cured,  529 

false  return,  practice,  584 

judgment,  res  judicata,  779 

motion  to  set  aside,  appearance,  543   (p.  190) 

nonjoinder  of  parties,  185 

DEFAULT  JUDGMENT, 
admission,  proof,  4652 
affidavit  (Mich.),  4669 
common  order  (Va.),  4673 
common  order  confirmed  (Va.),  4674 
grounds,  affidavit  of  merits,  4656 
grounds,  capias,  4658 

grounds,  contempt  of  court,  striking  pleadings,  4659 
grounds  generally,  4655 
grounds,  want  of  appearance,  4657 
judgment   (Fla.),  4667 
judgment  (111.),  4668 
judgment  (Miss.),  4671 
judgment  (Va.),  4675 
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[references  are  to  sections] 
DEFAULT  JUDGMENT— continued 
jurisdiction,  service,  4654 
order  (Fla.),  4666 
order  (Mich.),  4670 
plea  undisposed,  presumption,  4653 
praecipe  (Fla.),  4665 

vacating  default,  affidavit  of  merits,  necessity,  4677 
vacating  default,  affidavit  of  merits,  requisites,  4678 
vacating  default,  counter-affidavits,  4679 
vacating  default,  defenses,  sufficiency  of  declaration,  4682 
vacating  default,  jurisdiction,  waiver,  4676 
vacating  default,  order,  conditions,  remittitur,  4680 
vacating  default,  order,  joint  actions,  4681 
Virginia  practice,  4672 
writ  of  inquiry,  examination,  4663 
writ  of  inquiry,  necessity,  4660 
writ  of  inquiry,  new  inquest,  4664 
writ  of  inquiry,  notice,  practice,  4662 
writ  of  inquiry,  vacation,  4661 

DEFECTIVE  COUPLERS, 
assuming  risk,  1521 
injury  to  brakeman,  Narr.  (111.),  1522 
injury  to  switchman,  Narr.  (111.),  1523 

"DEFENDANTS," 

appearance  or  motion  by,  543  (p.  190) 

DEFENDANT'S  CAPACITY, 
pleading,  726 

DEFENSES, 

action  prematurely  brought,  718 
additional  plea,  leave,  881 
capias,  346 

cause  of  action  not  stated,  practice,  718 
character  or  capacity  to  sue,  pleading,  865 
conditions  precedent,  practice,  719 
conditions  subsequent,  pleading,  720 
contributory  negligence,  1440 
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[references  are  to  sections] 
DEFENSES— continued 

copy  of  instrument  sued  upon,  practice,  722 

corporate  existence,  pleading,  723 

damages  from  breach  of  warranty,  recoupment,  769 

defective  return,  notice,  725 

defective  return,  when  fatal,  725 

defendant's  capacity,  admission,  726 

defendant's  capacity,  pleading,  726 

empaneling  jury,  notice,  741 

estoppel  in  pais,  doctrine,  861 

estoppel,  state,  727 

foreign  corporation's  failure  to  qualify,  728 

foreign  decree,  defenses,  nature,  731 

foreign  judgment,  defenses,  nature,  731 

foreign  statute,  pleading,  732 

former  adjudication,  774  et  seq. 

fraud,  burden  of  proof,  733 

fraud,  pleading,   734,   862 

general  issue,  857  et  seq. 

jury  trial,  740 

letters  of  administration,  pleading,  863 

misjoinder  of  plaintiffs,  pleading,  864 

misnomer,  waiver  in  ex  delicto  action,  742 

mutuality,  want  of,  743 

new  cause  of  action,  test,  812 

non  est  factum,  744  et  seq. 

nonjoinder  of  plaintiffs,  864 

nul  tiel  corporation  plaintiff,  nature  and  scope,  747 

nul  tiel  record,  nature,  750 

ordinance,  validity,  burden  of  proof,  754 

organization,  collateral  attack,  757 

payment,  760  et  seq. 

performance  of  contract,  refusal,  763 

plaintiff's  incorporation,  estoppel,  747 

pleading,  701 

pleading,  Michigan  practice,  870 

pleading,  time,  Michigan,  878 

plea,  requisites,  880 

premature  action,  practice,  739 

recoupment,  claims,  nature,  769 
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[references  are  to  sections] 
DEFENSES— continued 

recoupment  defined,  767 

recoupment,  nature  and  scope,  768 

release  of  surety,  773 

release,  pleading,  772 

release,  validity,  772 

res  judicata,  774  et  seq. 

set-off,  791,  et  seq. 

stare  decisis,  805 

stated  accounts,  taxing  districts,  806 

statute  of  frauds,  pleading,  866 

statute  of  frauds,  verbal  or  oral  acceptance,  866 

statute  of  limitations,  807  et  seq. 

statutes,  820  et  seq. 

tender,  833  et  seq. 

theory  of,  1 

title,  landlord  and  tenant,  846 

title,  vendor  and  purchaser,  pleading,  847 

ultra  vires,  849 

unproved  counts,  practice,  850 

usury,  burden  of  proof,  852 

usury,  essential  elements,  851 

usury,  notice  with  general  issue,  854 

usury,  pleading,  851 

usury,  plea,  requisites,  853 

usury,  surety,  851 

validity  of  contract,  pleading,  855 

DE  INJURIA, 

general  replication,  nature  and  effect,  918 

DELINQUENT  TAX, 
drainage,  action,  986 

DELINQUENT  TAXES, 

application  for  judgment  and  order  of  sale,  2418  et  seq, 

DELIVERY, 

by  sheriff  without  consent,  plea,  1149 
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[references  are  to  sections] 

DEMAND, 

necessity,  12 
pleading,  383 

DEMAND  FOR  JURY, 

District  of  Columbia,  907 
election,  499 
notice,  500 

DEMURRER, 

abandonment,  617 

abandonment,  burden  of  proof,  619 

admission,  619,  683 

affidavit  of  good  faith,  Florida,  664 

affidavit  of  good  faith,  Illinois,  639 

affidavit  of  good  faith,  Maryland,  640 

affidavit  of  good  faith,  West  Virginia,  641 

affidavit  of  merits,  practice,  637 

appeal,  petition  for,  West  Virginia,  693  (p.  255) 

carrying  back,  declaration,  686 

carrying  back,  general  issue,  686 

carrying  back,  information,  687 

carrying  back,  motion,  necessity,  689 

carrying  back,  plea,  688 

carrying  back,  practice,  685  (pp.  250,  251) 

carrying  back,  rule,  685 

certificate  of  cause,  Illinois,  638 

certificate  of  counsel,  Florida,  665 

certificate  of  counsel,  Mississippi,  650 

certificate  of  good  faith,  Michigan,  648 

common  and  special  counts,  practice,  629 

construction,  inferences,  684 

count  stating  good  and  imperfect  cause  of  action,  practice, 
629 

craving  oyer,  654 

craving  oyer,  order,  655 

declaration,  general  averments,  628 

declaration,  good  and  bad  counts,  practice,  629 

declaration,  insufficiency,  630 

declaration,  measure  of  damages  or  amount  claimed,  631 
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DEMURRER— continued 

declaration  negativing  defense,  427 

declaration,  sufficiency,  528 

declaration,  useless  elements  of  recovery,  634 

defects,  nature,  610 

departure,  nature,  611 

discontinuance,  when,  656 

duplicity  in  plea,  703 

duplicity,  practice,  612 

each  breach  of  a  bond  assigned  in  a  single  count  is  subject 

to  separate  demurrer,  1722 
election  to  abide  by,  692 
estoppel,  practice,  613 
failure  to  use  diligence  (111.),  H95 
filing,  admission,  683 
filing,  leave  of  court,  623 
final  judgment,  practice,  692 
form  of  pleading,  ground  for,  614 
frivolous,  motion  for  judgment,  626 
grounds  of  demurrer,  Virginia,  652 
immaterial  issue  of  law,  884 
joinder,  effect,  617   (p.  232) 
joinder,  Florida,  677 
joinder,  Illinois,  678 
joinder,  Michigan,  680 
joinder,  Michigan,  practice,  679 
joinder,  Virginia,  681 

judgment  confessing  and  sustaining  demurrer,  691 
judgment,  costs,  563 
judgment,  necessity,  690 
judgment  overruling  demurrer  to  plea,  nature  and  effect, 

696 
judgment  overruling,  Florida,  695 
judgment  overruling,  Michigan,  695 
judgment  overruling,  practice,  694 
judgment  respondeat  otister,  692 
judgment  sustaining,  appeal,  692 
judgment  sustaining,  Illinois,  693 
judgment  sustaining,  Michigan,  693 
judgment  sustaining,  practice,  692 
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[REFERENCES  ARE  TO  sections] 

DEMURRER — continued 

judgment  sustaining,  West  Virginia,  693 

leave  of  court,  practice,  623 

misjoinder  of  plaintiffs,  632 

misstatement  of  facts,  615 

nature  and  effect,  682 

notice,  Florida,  677 

omitted  or  wrong  averments,  609 

pleading  over;  error  in  overruling  demurrer  saved  by  mo- 
tion for  judgment  non  obstante  veredicto,  617 

pleading  over,  practice,  618 

pleadings  not  set  out  in  declaration  for  libel,  1400 

plea  amounting  to  general  issue,  658 

plea  answering  part  and  professing  to  answer  whole  cause, 
660 

plea,  conclusion,  890  (p.  326) 

plea  in  abatement,  judgment,  564 

plea  in  abatement,  waiver,  617 

plea  presenting  immaterial  issue,  659 

plea  varying  written  instrument,  706 

several  unnecessary,  624 

statute  of  limitations,  633,  810 

time  to  demur,  622 

useless  elements  of  recovery,  634 

validity  of  statute,  822 

venue  in  action  against  railroad  company  for  personal  in- 
juries, 1472 

waiver,  617 

waiver,  presumption,  617  (p.  232) 

withdrawal,  discretion,  625 

withdrawal,  effect,  625 

withdrawal  of  demurrer  to  plea,  costs,  697 

withdrawal,  practice,  621,  692 

DEMURRER  TO  DECLARATION, 

in  action  for  personal  injuries  (Va.),  1645 

DEMURRER  TO  PLEA, 

District  of  Columbia,  662 
Florida,  663 
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[references  are  to  sections] 
DEMURRER  TO  PLEA— continued 

Illinois;  conclusion  and  prayer,  want  of,  666 

Illinois,  general  grounds,  667 

Illinois,  insufficient  traverse,  669 

Illinois,  plea  amounting  to  general  issue,  668 

Maryland,  670 

order  setting  hearing,  671 

withdrawing  plea,  practice,  672 

DEMURRER  TO  REPLICATION, 
District  of  Columbia,  673 
Illinois,  general  demurrer,  674 
Illinois,  special  demurrer,  departure,  675 
Illinois,  special  demurrer,  general  causes,  676 

DEMURRING  AND  PLEADING, 
practice,  401 

DEPASTURING  FARM, 
Narr.  (Md.),  2054 

DEPENDENT  CHILDREN, 
notice  (111.),  3118 
order  (111.),  3121 
petition  (111.),  3117 
verdict  (111.),  3120 
warrant  (111.),  3122 
writ  (111.),  3119 

DEPOSITIONS, 

affidavit  (111.),  4449 
appointment  (Md.),  4454 
correction,  4457 
dedimus  (111.),  4451 
deposition,  certificate,  4456 
deposition,  commencement,  4456 
motion  and  order  (D.  C),  4448 
notice  (111.),  4450 
oath  (Md.),  4454 
order  (Md.),  4453 


3212  INDEX 
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DEPOSITIONS— continued 
petition  (Md.),  4452 
refusal  to  use,  4461 

stipulation  waiving  notice  and  commission  (Miss.),  4455 
suppression,  grounds,  4458 
suppression,  motion,  4460 
suppression,  practice,  4459 

DEPOT  GROUNDS, 

negligent  operation  of  trains,  etc.,  Narr.   (111.),  1526 
trespasser,  action,  1525 

DERRICK, 

negligent  operation,  Narr.  (111.),  1527 

DESCENT, 

adopted  child,  2371 

DESTRUCTION  OF  BUSINESS, 
Narr.   (111.),  2051 

DESTRUCTION  OF  HEDGES, 
Narr,  (D.  C),  2064 

DESTRUCTION  OF  TREES 

and  shrubs,  Narr.  (111.),  2071 
and  shrubs,  Narr.  (Miss.),  2071 

DETINUE, 

action,  gist  of,  1830 

action,  maintenance,  1830 

action,  maintenance  in  Illinois,  1831 

action,  maintenance  in  Michigan,  1832 

affidavit,  Virginia,  1833 

affidavit,  West  Virginia,  1834 

bailment,  Narr.  (D.  C),  1844 

bond,  Virginia,  1835 

bond,  West  Virginia,  1836 

cash  register,  Narr.  (Va.),  1845 

counter-bond,  West  Virginia,  1841 
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DETINUE— continued 

declaration,  allegations,  nature,  1842 

declaration,  commencement  and  conclusion,  459 

declaration,  description,  1843 

gaming,  action,  1846 

general  issue,  1850 

judgment,  nature,  1855 

judgment,  Virginia,  1856 

lumber,  Narr  (W.  Va.),  1847 

non  detinet,  District  of  Columbia,  1851 

non  detinet,  nature  and  scope,  1850 

non  detinet,  West  Virginia,  1852 

pawn  or  pledge,  plea  (D.  C),  1849 

pawn  or  pledge,  pleading,  1848 

summons,  Virginia  practice,  1839 

summons,  West  Virginia,  1840 

verdict,  requisites,  1853 

verdict,  Virginia,  1854 

verdict,  West  Virginia,  1854 

writ,  Virginia,  1837 

writ,  West  Virginia,  1838 

DETINUE  BOND, 

Narr.  (W.  Va.),  1736 

DIMINUTION  OF  RECORD, 

appeal  and  error,  5129  et  seq. 

DISBARMENT, 

civil  suit  and  judgment  is  no  defense  to  disbarment,  3132 

dedimus,  motion  for,  3135 

disbarment  proceeding,  nature,  3123 

grounds,  former  conviction,  3124 

grounds,  withholding  money,  3125 

information  (111.),  3130 

information  or  petition,  requisites,  3129 

leave  of  court,  motion  (111.),  3128 

motion  to  make  rule  absolute,  3142 

motion  to  set  date,  etc.,  3141 

motive  of  relator,  etc.,  is  no  defense  to  disbarment,  3133 
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DISBARMENT— continued 
notice,  3137 
objections,  3138 

order  overruling  objections,  3139 
order  to  show  cause  (Mich.),  3131  (p.  1946) 
parties,  relator,  practice,  3126 
petition  (Mich.),  3131 

pleading  and  practice,  power  of  court,  nature,  3127 
report,  3136 

rules  of  evidence,  sufficiency,  3134 
statute  of  limitations,  116 
stipulation,  3140 

DISCHARGE, 

pleading,  384 

DISCONTINUANCE, 

capias,  348 

demurring  to  plea,  656 

effect,  34,  4686 

election  of  remedies,  34 

Illinois  practice,  4689 

joint  and  several  actions,  4683 

joint  contractors,  4684 

Michigan  practice,  4690 

omitted  defendant,  516 

plea  answering  whole  cause,  656 

praecipe  (D."C.),  4687 

praecipe  (Fla.),  4688 

replying  to  plea,  656 

theory  of  the  case,  5 

use  and  nominal  plaintiffs,  4685 

in  insurance  rates,  action,  1737 

in  insurance  rates,  declaration  requisites,  1738 

DISEASED  ANIMALS, 

action,  statute  of  limitations,  72 

DISEASED  CATTLE, 

running  at  large,  action,  1273 
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[references  are  to  sections] 
DISHONORING  CHECK, 
Narr.  (D.  C),  1289 

DISMISSAL, 

agreement  or  stipulation,  practice,  4691 

appeal,  4417 

grounds,  want  of  jurisdiction,  4692 

grounds,  want  of  prosecution,  4693 

order,  4416 

order  (Miss.),  4695 

order,  necessity,  4694 

petition,  4411 

DISMISSAL  OF  SUIT, 

nul  tiel  record,  plea  b,  752 

DISTRESS  FOR  RENT, 

action,  maintenance,  3144 

affidavit  (Fla.),  3145 

affidavit,  city  tenancy  (Va.),  3146 

affidavit,  claim  not  due  (Va.),  3147  (p.  1954) 

affidavit,  farm  tenancy  (Va.),  3147 

affidavit  in  lieu  of  bond  (Va.),  3153 

bond  (Fla.),  1983 

declaration,  amendment,  practice,  3154 

forthcoming  bond  (Fla.),  3152 

proceeding,  nature  and  scope,  3143,  3144 

return  (111.),  3150  (p.  1956) 

set-off,  practice,  3154a 

statute  of  limitations,  Illinois,  117 

warrant  (Fla,),  3148 

warrant  (Va.),  3151 

writ  (111.),  3150 

writ,  nature,  3149 

DOG  LICENSE, 
penalty,  19 

DOING  BUSINESS, 
private  affairs,  172 


3216  INDEX 

[references  are  to  sections] 
DOORWAY, 

what  constitutes  principal  doorway  in  mine,  1587 

DRAFT, 

forged  endorsement,  action,  987 
indorsee  v.  acceptor,  Narr.  (Md.),  988 

DRAINAGE, 

appeal,  jurisdiction,  154 
classification,  appeal,  154 
jurisdiction,  154,  156 
jurisdiction,  circuit  courts,  154 
jurisdiction,  county  and  probate  courts,  156 

DRAINAGE  ANNEXATION, 
proceeding,  nature,  3191 

DRAINAGE  ASSESSMENT, 

additional  assessment,  abandonment,  3291 

additional  assessment,  affidavit  of  nonresidence,  amendment, 

3277 
additional  assessment,  amount,  3270 
additional  assessment,  appeal,  3295 
additional  assessment,  assessment  roll,  3282 
additional  assessment,  assessment  roll,  evidence,  3292 
additional  assessment,  commissioners'  petition,  3275 
additional  assessment,  commissioners'   petition,   requisites, 

3274 
additional  assessment,  incurred  obligations,  3269 
additional  assessment,  itemized  statement  of  account,  3276 
additional  assessment,  jurisdiction,  3271 
additional  assessment,  landowners'  petition,  3272 
additional  assessment,  notice,  3279 
additional  assessment,  notice  requisites,  3278 
additional  assessment,  objections,  affidavit  of  nonresidence, 

3283 
additional  assessment,  objections,  damages,  3284 
additional    assessment,    objections,    itemized    statement   of 

account,  3285 
additional  assessment,  objections,  notice,  waiver,  3286 
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[references  are  to  sections] 
DRAINAGE  ASSESSMENT— continued 

additional  assessment,  objections,  omitted  property,  amend- 
ment, 3287 

additional  assessment,  objections,  res  judicata,  3288 

additional  assessment,  objections,  statute,  validity,  3289 

additional  assessment,  order,  authorizing,  3281 

additional  assessment,  order  confirming,  3294 

additional  assessment,  order  continuing  objections,  3290 

additional  assessment,  prima  facie  case,  3293 

additional  assessment,  publication,  3280 

additional  assessment,  resolution,  3273 

appeal,  jurisdiction,  city  and  county  courts,  3260 

appeal,  jurisdiction,  drainage  commissioners,  3259 

appeal,  jurisdiction,  scope,  3261 

appear  or  writ  of  error,  scope,  3258 

assessment  roll,  3211 

bond  on  appeal  to  county  court,  3262 

bond  on  appeal  to  supreme  court,  3263 

classification,  annexed  lands,  3205 

classification,  assessment,  amount,  3207 

classification,  assessment,  benefits,  3208 

classification,  assessment,  instalments,  3209 

classification,  diligence,  3201 

classification,  meetings,  notice  and  record,  3206 

classification,  nature,  3204 

classification,  notice,  3203 

classification,  notice,  necessity,  3202 

exceptions,  practice,  3256 

jurisdiction,  3200 

new  assessment,   objections,    accounts,   itemizing,   practice, 
3266 

new  assessment,  objections,  costs  of  collection,  3267 

new  assessment,  objections,  diversion  of  funds,  3268 

objections  (111.),  3249 

objections,  assessment,  divisibility,  3212 

objections,  assessment,  land  taken,  3213 

objections,  assessment  roll,  signature,  3214 

objections,  benefits,  assessment,  3215 

objections,  benefits,  present  and  future,  3216 

objections,  benefits,  report  of  property,  3217 
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[references  are  to  sections] 
DRAINAGE  ASSESSMENT— continued 
objections,  benefits,  right  of  way,  3218 
objections,  bonds,  vote,  3219 
objections,  classification,  change  of,  notice,  3220 
objections,  classification,  jurisdiction,  waiver,  3221 
objections,  classification,  waiver,  3222 
objections,  commissioners'  authority,  3223 
objections,  commissioners'  nonresidence,  3224 
objections,  commissioners'  oath,  3225 
objections,  commissioners'  qualifications,  3226 
objections,  county  judge's  interest,  3227 
objections,  damages,  accrual,  3228 
objections,  estimate,  3229 
objections,  existing  indebtedness,  3230 
objections,  jury,  empaneling,  notice,  waiver,  3233 
objections,  jury,  waiver,  3232 
objections,  monopoly,  3234 
objections,  notice,  apportionment,  proof,  3235 
objections,  notice,  classification,  nonresident,  3236 
objections,  notice,  corrections,  3237 
objections,  omitted  property,  gas  pipes  and  electric  wires, 

3238 
objections,  omitted  property,  street  railway,  3239 
objections,  omitted  property,  telegraph  fixtures,  3240 
objections,  ordinance,  description,  3241 
objections,  organization,  legality,  3242 
objections,  petition,  name  of  landowners,  3243 
objections,  power,  delegation,  3244 
objections,  property  beyond  limits,  3231 
objections,  release,  3245 
objections,  reversal,  3246 
objections,  spreading  tax  prematurely,  3247 
objections,  territorial  limits    3248 
order  confirming,  3254 
order  correcting  and  confirming,  3253 
order,  default  and  confirmation,  3255 
proceeding,  nature,  3199 
supersedeas  bond,  3265 
supersedeas  bond,  power  of  attorney,  3264 
table  of  classification,  3210 


INDEX 

[REFERENCES  ARE  TO  sections] 
DRAINAGE  ASSESSMENT— continued 
verdict  (111.),  3252 
verdict,  practice,  3250 
verdict  requisites,  3251 

DRAINAGE  BENEFITS, 
declaration  requisites,  990 
liability,  989 
upper  and  lower  districts,  20 

DRAINAGE  DISTRICT, 

dissolution,  appeal,  jurisdiction,  3308 
dissolution,  application  to  withdraw  names,  3301 
dissolution,  assessment,  nature,  3296 
dissolution,  indebtedness,  payment,  3297 
dissolution,  jurisdiction,  waiver,  3303 
dissolution,  objections,  3302 
dissolution,  order  abolishing,  requisites,  3307 
dissolution,  order  denying,  3306 
dissolution,  order  for  hearing,  3304 
dissolution,  parties,  3298 
dissolution,  petition,  3300 
dissolution,  power  of  attorney,  3299 
dissolution,  prima  facie  case,  3305 
formation,  damage  to  land,  Narr.  (111.).  2056 
formation,  dedication,  2055 

DRAINAGE  INADEQUATE, 

action,  1290 
Narr.  (111.),  1291 


3219 


DRAINAGE  ORGANIZATION, 

affidavit  of  nonresidence,  3169 
annexation,  assessment  roll  requisites,  3194 
annexation,  complaint  requisites,  3193 
annexation,  judgment,  appeal,  3198 
annexation,  jurisdiction,  3192 
annexation,  objections,  benefits,  3196 
annexation,  objections,  complaint,  3197 
annexation,  objections,  scope,  3195 
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[references  are  to  sections] 
DRAINAGE  ORGANIZATION— continued 
annexation,  proceeding,  nature,  3191 
appeal  or  writ  of  error,  quo  warranto,  3257 
application  to  withdraw  names,  3168 
bond  of  commissioners,  3189 
commissioners,  duties  and  powers,  3175 
commissioners,  first  election,  3174 
confirmation  unnecessary,  3186 
law  governing,  validity,  3156 
meetings,  adjourned,  practice,  3177 
meetings,  notice,  posting,  3176 
natural  water-course,  owner's  rights,  3157 
notice  (111.),  3171 
notice,  mailing,  3172 

notice  on  report  of  commissioners  (111.),  3179 
notice,  requisites,  3170 
oath  of  commissioners,  3190 
order  annexing  lands,  3183 
order  appointing  commissioners,  3173 
order  approving  report  and  ordering  assessment,  3184 
order  establishing  district,  3185 
order  establishing  district,  requisites,  3182 
order,  jurisdiction,  3181 
order  setting  hearing  (111.),  3165  (p.  1966) 
parties,  highway  commissioners,  3159 
petition  (111.),  3165 
petition,  description,  3161 
petition,  filing,  filing-mark,  3166 
petition,  jurisdictional  facts,  3160 
petition,  prayer,  3163 
petition,  purpose,  3162 
petition,  signing,  3164 
proceeding,  nature,  3155 
proof  of  posting,  3180 
report  (111.),  3178 
territory,  3158 

vacancies,  order  on  petition  to  fill,  3188 
vacancies,  petition  to  fill,  3187 
withdrawal  of  names,  practice,  3167 
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[references  are  to  sections] 
DRAINAGE  UNSANITARY, 
Narr.  (Miss.),  1292 

DROVER, 

unsafe  place  furnished,  etc.,  Narr.  (111.),  1528 

DUE  CARE, 

duty  of  exercising,  1441 

proof,  1484 

test,  1482   (p.  806) 

DUE  CARE  AND  CAUTION, 
denned,  1441 
law  and  fact,  1441 

DUE  PROCESS  OF  LAW, 
jurisdiction,  141 

E 

EJECTION, 

from  railroad  train,  action,  2057 

from  street  car,  justification,  plea  (111.),  2078 

from  street  car,  Narr.  (111.),  2058 

EJECTMENT, 

abatement,  552 

abstract  of  title,  proof  of  service  of  sworn  copies,  1934 

abstract  of  title,  sworn  copies,  notice,  1933 

action,  maintenance,  1857 

action,  maintenance,  condemned  property,  1876 

action,  maintenance,  consolidated  company,  1859 

action,  maintenance,  lessee,  1861 

action,  maintenance,  mortgagee  and  trustee,  1862 

action,  maintenance,  right  of  way,  1878 

action,  maintenance,  tax-title,  1879 

action,  maintenance,  tenants  in  common,  1863 

action,  nature  and  scope,  1857 

action,  revival  in  name  of  heirs,  1860 

adverse  possession,  notice,  1901 
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[references  are  to  sections] 
EJECTMENT— continued 

adverse  possession,  notice  with  general  issue  (Mich.),  1903 

adverse  possession,  plea  (Va.),  1904 

adverse  possession,  pleading,  1902 

adverse  possession,  tacking,  1899 

adverse  possession,  tenant  at  will,  1900 

affidavit  of  rent  due  (Md.),  1890  (p.  1250) 

authority  to  sue,  application  (111.),  1869 

authority  to  sue,  presumption,  1870 

claiming  title,  plea  (Va.),  1921 

common  source  of  title,  affidavit,  1931 

common  source  of  title,  counter-affidavit,  practice,  1932 

conveyance  during  pendency  of  action,  1905 

declaration,  amendment,  1887 

declaration,  commencement  and  conclusion,  Illinois,  460 

declaration,  commencement  and  conclusion,  Michigan,  461 

declaration,  commencement  and  conclusion,  Virginia,  462 

declaration,  parties,  receivers,  1882 

deed  a  mortgage,  practice,  1906 

defendants  generally,  1864 

defendants,  religious  corporation,  1865 

demand  of  possession,  necessity,  1871 

demand  of  possession,  pleading,  proof,  1907 

demand  of  possession,  plea  (111.),  1908 

demand  of  possession,  plea  denying  (111.),  1908 

disclaiming  possession,  plea  (111.),  1916 

disclaiming  title,  plea  (111.),  1922 

dismissal,  practice,  1940 

District  of  Columbia,  Narr.,  1880 

estoppel  in  pais  not  available  as  defense,  1909 

evidence,  prima  facie  case  by  purchaser  at  judicial  sale, 

1877 
evidence,  public  records,  1935 
Florida,  Narr.,  1881 

fraud  provable  under  general  issue,  1910 
general  issue,  adverse  possession  provable,  1902 
general  issue,  Florida,  1924 
general  issue,  Illinois,  1926 
general  issue,  Illinois,  scope,  1925 
general  issue,  Michigan,  1927 
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[references  are  to  sections] 
EJECTMENT— continued 

general  issue,  Mississippi,  1929 

general  issue,  West  Virginia,  1930 

Illinois,  declaration,  estate  or  interest,  1885 

Illinois,  declaration  requisites,  1883 

Illinois,  declaration,  several  interests  and  counts,  1886 

Illinois,  declaration,  vacant  and  unoccupied  lands,  1884 

Illinois,  Narr.,  claiming  dower,  1888 

Illinois,  Narr.,  general,  1889 

judgment  (111.),  1945 

judgment  (Miss.),  1945  (p.  1267) 

judgment,  appeal,  separate,  1944 

judgment,  conveyance  during  pendency  of  action,  1905 

judgment,  costs,  apportionment,  1943 

judgment,  estate  or  interest  (111.),  1885 

judgment,  practice,  1941 

judgment,  tenants  in  common,  effect,  1942 

Maryland,  Narr.,  1890 

mesne  profits  and  improvements,  1953  et  seq. 

Michigan,  declaration,  possession  or  interest,  1891 

Michigan,  Narr.,  1892 

Mississippi,  Narr.,  1893 

motion  to  become  party  (111.),  1866 

new  trial,  motion  (111.),  1950 

new  trial,  order  (111.),  1951 

new  trial,  order,  appeal,  1952 

notice  terminating  ordinary  lease   (111.),  1872 

notice  terminating  railroad  lease  (111.),  1873 

notice  to  guarantor  of  title   (Mich.),  1897 

notice  to  landlord  (111.),  1896 

notice  with  general  issue,  Michigan,  1928 

outstanding  title,  1911,  1913 

payment  and  satisfaction  provable  under  general  issue,  1912 

plaintiffs  generally,  1858 

plea,  requisites,  1898 

possession  and  performance  by  vendee,  1914 

possession  and  title,  pleading  and  practice,  1915 

possession,  constructive,  1879 

practice,  law  governing,  construction,  1868 

praecipe  (Md.),  1890  (p.  1250) 
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[references  are  to  sections] 

EJECTMENT— continued 

purchaser  at  judicial  sale,  disputing  title,  1911 

rejoinder,  second  trial,  practice,  1917 

res  judicata  as  a  defense,  1918 

secondary  evidence,  affidavit,  1936 

secondary  evidence,  verification,  1937 

stare  decisis  as  defense,  1918 

statute  of  limitations,  1919 

statute  of  limitations,  Florida,  118 

statute  of  limitations,  Illinois,  119 

statute  of  limitations,  Michigan,  120 

suggestion  of  death  and  substitution  (111.),  1867 

summons,  Illinois,  1874 

summons,  Mississippi,  1875 

tax-title,  40 

tax-title,  proof,  1920 

trespasser,  outstanding  title,  1923 

venue,  Michigan,  173 

verdict,  defendant  (111.),  1939 

verdict,  defendant  (Va.),  1939 

verdict,  plaintiff  (111.),  1938 

verdict,  plaintiff  (Va.),  1938 

Virginia,  Narr.,  1894 

West  Virginia,  Narr.,  1895 

writ  of  possession  (111.),  1948 

writ  of  possession  (Va.),  1948   (p.  1269) 

writ  of  possession  and  restitution,  jurisdiction,  1946 

writ  of  possession,  issuance,  1947 

writ  of  possession,  order  quashing,  appeal,  1949 

ELECTION  CONTEST, 

answer,  3348 

appeal  bond,  3370 

appeal,  practice,  3369 

appearance,  3346 

ballots,  ambiguous,  3350 

ballots,  booths,  3351 

ballots,  cross,  3352 

ballots,  defective,  3353 

ballots,  distinguishing  marks,  3354 


index  3225 

[references  are  to  sections] 
ELECTION  CONTEST— continued 
ballots,  erasures,  3355 
ballots,  form,  high  school,  3356 
ballots,  illegal  apportionment,  3357 
ballots,  initialing,  3358 
ballots,  intention,  3359 
ballots,  mutilated,  3360 
ballots,  party-circle,  3361 
ballots,  spoiled,  3362 
ballots,  torn,  3363 
ballots,  writing  in  names,  3364 
commissioners'  report,  3366 
contestee's  resignation,  3338 
decree,  3368 

decree,  costs,  tellers,  3367 
demurrer,  waiver,  3347 

election  districts  and  precincts,  boundaries,  3324 
fraud,  3325,  3365 

jurisdiction,  circuit  and  county  courts,  3334 
jurisdiction,  law  and  equity,  3333 
jurisdiction,  scope,  3336 
jurisdiction,  superior  court,  3335 
misconduct  and  irregularities,  3326 
parties,  necessary  and  unnecessary,  3337 
petition  (111.),  3342 
petition,  amendment,  3343 
petition,  requisites,  proof,  3341 
proceeding,  nature,  3339 
proclamation  of  judges,  3327 
result  of  election,  evidence,  3349 
statement  or  petition,  nature,  3340 
statute  of  limitations,  Illinois,  121 
statute  of  limitations,  Michigan,  122 
summons,  return  day,  3344 
summons,  service,  3345 
voters,  county  charge,  3328 
voters,  old  age,  3329 
voters,  residence,  3330 
voters,  students,  3331 
voting  machines,  3332 
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[references  are  to  sections] 
ELECTION  OF  REMEDIES, 

assumpsit  and  covenant,  1702 

case  or  trespass,  48 

conversion  of  frame  house,  2129 

debt  and  covenant,  49 

discontinuance,  effect,  34 

doctrine,  31 

effect,  33,  47 

employment  contract,  constructive  service,  992 

inapplicable,  when,  32 

pleading,  2145 

rescission  of  contract,  1082 

use  and  occupation,  1108 

wrongful  discharge,  992 

ELECTRIC  LIGHT, 
injury,  action,  1529 

ELEVATORS, 

apartment  building,  action,  1538 

appliances  and  construction  defective,  Narr.  (111.),  1539 

shaft  unguarded,  Narr.  (D.  C),  1540 

shaft  unguarded,  Narr,  (111.),  1540  (p.  907) 

EMINENT  DOMAIN, 

condemnation  proceeding,  nature,  2928  et  seq. 

EMPLOYER  AND  EMPLOYEE, 

master  and  servant,  action,  1453  et  seq. 

EMPLOYER'S  LIABILITY  INSURANCE, 
Narr.  (111.),  1039 

EMPLOYMENT, 

superintendent  gas  plant,  Narr.  (111.),  999 

EMPLOYMENT  CONTRACT, 

election  of  remedies,  constructive  service,  992 
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[references  are  to  sections] 
ENDOWMENT  INSURANCE, 
Narr.  (Md.),  1040 
Narr.  (Va.),  1040  (p.  457) 

ERRORS  REVIEWABLE, 

overruling  demurrer  and  judgment  non  obstante  veredicto, 
617 

ESTOPPEL, 

judgment,  777  et  seq. 

judgment,  nature,  753 

jurisdiction,  subject  matter,  146 

performance  of  contract,  refusal,  763 

plaintiff's  incorporation,  747 

pleading,  613 

plea,  admission,  381 

plea,  nature,  707 

state,  727 

stipulation,  5 

sureties  and  principal  on  official  bond,  1784 

theory  of  the  case,  5 

ESTOPPEL  AGAINST  ESTOPPEL, 

effect,  790 

ESTOPPEL  BY  VERDICT, 

burden  of  proof,  789   (p.  297) 
denned,  789 

ESTOPPEL  IN  PAIS, 
doctrine,  861 
pleading,  861 

EVICTION, 

plaintiff,  Narr.  (111.),  2059 
tenants,  Narr.  (111.),  2060 

EVIDENCE, 

admission  by  plea,  703  (p.  264) 

assumed  risk  provable  under  general  issue,  1657 
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[references  are  to  sections] 

EVIDENCE— continued 

bad  character  provable  under  general  issue  in  action  for 

libel,  1402 
burden  of  proof,  366 
burden  of  proof,  abandonment  of  demurrer  to  declaration, 

619 
cause  of  action,  proof,  433  (p.  154) 
contracting  written  instrument,  744  (p.  275) 
copy  of  instrument  sued  on,  proof,  482 
deceased  person's  transactions,  4439 
declaration  consisting  of  several  counts,  531 
defendant's  capacity,  admission,  726 
delivery,  admission,  1214 
demurrer   (111.),  4472 
demurrer  (Va.),  4472 

demurrer,  nature,  requisites  and  effect,  4471 
deposition,  4448  et  seq. 
evidence  admissable  under  plea  of  nul  tiel  record  in  action 

on  judgment,  1796 
fraud  admissible  under  general  issue,  1215 
fraud  provable  under  general  issue  in  ejectment,  1910 
grounds  of  demurrer  (Va.),  4472  (p.  2717) 
hearsay,  4440 
incorporation,  425 
joinder  in  demurrer,  4472 
joinder  in  demurrer  (Va.),  4472  (p.  2718) 
joint  promissory  note,  1123 
judgment  on  demurrer  in  vacation  (Va.),  4475 
judgment  overruling  demurrer   (Va.),  4474 
judgment  sustaining  demurrer  (Va.),  4473 
malice  in  action  of  libel,  1320 
malice  in  action  of  slander,  1369 
malice  inferable  from  want  of  probable  cause,  1331 
miner's  certificate  of  competency,  1572 
motion  to  exclude  (111.),  4478 
motion  to  exclude,  granting  or  refusing,  4479 
motion  to  exclude,  nature  and  scope,  620,  4476 
motion  to  exclude,  practice,  4477 
nonjoinder   of   proper   plaintiffs   provable    under    general 

issue,  1216 
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[references  are  to  sections] 
EVIDENCE— continued 

nonperformance  provable  under  general  issue,  1219 

objections,  practice,  4469 

objections,  requisites,  4470 

parol,  negotiable  instruments,  706 

partnership  not  provable  under  general  issue,  1217 

payment  not  provable   under   general   issue   in   Michigan, 

1218 
performance,  944 
plaintiff's  incorporation,  748 
presumptions,  conclusive,  test,  4441 
presumptions,  continuity,  unsound  mind,  4442 
prima  facie  case  in  ejectment  by  purchaser  at  judicial  sale, 

1877 
privileged  communications  in  action  for  libel,  1330 
privileged  communications  provable  under  general  issue  in 

justification  of  libel,  1402 
probable  cause,  prima  facie,  1410  (p.  777) 
public  records,  admissibility,  1935 
readiness  and  willingness  to  perform,  1083 
records,  authentication  under  act  of  Congress,  4462 
res  judicata,  788 
settlement  with  former  administrator  and  release  provable 

under  general  issue  in  action  for  personal  injuries,  1690 
shot-firer's  judgment  as  to  manner  of  preparing  shot  is 

conclusive,  1572 
slander,  facts  provable  under  general  issue  in  action  of, 

1416 
statute,  exception,  389  (p.  140) 
statute  of  frauds  provable  under  general  issue  in  action 

on  the  case,  1396 
statute,  validity,  objection,  822 
subpoena,  4443  et  seq. 
sufficiency,  practice,  4466 
surplusage,  396 
tax-title,  1920 
theory  of  the  case,  3  (p.  7) 
title  or  interest,  burden  of  proof,  178 
variance,  motion  requisites,  4468 
variance,  practice,  4467 
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[references  are  to  sections] 
EVIDENCE— continued 

waiver  of  limitation  clause  in  policy  admissible  under  gen- 
eral issue,  1159 
witnesses,  4463  et  seq. 

EXCAVATION, 

generally,  Narr.  (Md.),  2061 
water-tunnel,  Narr.  (111.),  2062 

EXCAVATION  OR  PIT, 

unguarded,  Narr.  (Va.),  1541 

EXCEPTIONS  TO  REPORT 

of  auditors  in  action  of  account,  2164 

EXCESSIVE  LEVY, 
Narr.  (111.),  1293 

EXECUTION, 

certificate  of  sale,  personal  property  (111.),  4799 

certificate  of  sale,  transcripted  judgment,  4800 

cost  bond,  253 

custodian,  appointment,  4794 

decedent's  real  estate,  92 

directions,  practice,  4773 

dissolved  corporation,  banking,  4769 

District  of  Columbia,  4780 

Florida,  4781 

forthcoming  bond  (111.),  4796 

forthcoming  bond  (Va.),  4796  (p.  2850) 

homestead,  notice  of  sale,  4808 

homestead,  oath  of  commissioners,  4806 

homestead,  report,  4807 

homestead,  return,  4810 

homestead,  sale,  preventing,  4809 

homestead,  summons  to  commissioners,  4805 

Illinois,  against  body,  4782 

Illinois,  general,  4783 

Illinois,  special,  4784 

Illinois,  transcripted  judgment,  4785 
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[references  are  to  sections] 
EXECUTION— continued 

immediate  execution,  affidavit  (111.),  4774 

issuance,  appeal  pending,  4763 

issuance,  during  term,  4764 

issuance,  payment,  4765 

legal  representatives  and  heirs,  4770 

levy,  certificate,  4793 

lien,  occupant's  rights,  4795 

Michigan,  4786 

Mississippi,  general,  4787 

Mississippi,  venditioni  exponas,  4788 

motion  to  quash,  nature,  4790 

notice  of  sale,  4798 

praecipe  (D.  C),  4775 

property  subject,  choses  in  action,  4766 

property  subject,  equity  of  redemption,  4767 

property  subject,  partner's  interest,  4768 

redemption  certificate,  creditor,  4801 

redemption  certificate,  debtor,  4802 

replevin,  bond,  4791 

replevin,  return,  4792 

requisites,  conformity  to  judgment,  4777 

requisites,  defendants,  4778 

requisites,  seal,  4779 

requisites,  style,  4776 

satisfaction  of  joint  judgment,  recall,  35 

sheriff's  deed  (111.),  4804 

sheriff's  deed,  variance,  4803 

stockholders,  4771 

stockholders,  application,  4772 

suspension  bond  (W.  Va.),  4797 

Virginia,  scire  facias  against  administrator,  4789 

EXECUTION  OF  INSTRUMENT, 
affidavit  denying,  proof,  862 
denial,  practice,  744 

EXECUTOR'S  BOND, 
action,  demand,  1724 
security  for  costs,  226 


3232  index 

[references  are  to  sections] 
EXHIBIT, 

nature  and  effect,  482 

EXHIBITION  OF  HORSES, 

improper  management,  Narr.    (111.),  1542 

EXPLOSION, 

carbonic  acid  gas,  Narr.  (Mich.),  1544 
panic  in  street  car,  Narr.  (I1L),  1543 
powder  magazine,  Narr.   (111.),  1294 

EXTRA  WORK, 

municipal  employee,  action,  996 


P 

FAIRS  AND  CARNIVALS, 
action,  1545 

streets   and   buildings   improperly   managed,   Narr.    (111.), 
1546 

FALSELY, 

use  of  term,  397 

FALSE  IMPRISONMENT, 
statute  of  limitations,  75 

FALSE  RETURN, 
Narr.  (111.),  1295 
plea,  586 

plea,  requisites,  585 
practice,  584 
waiver,  584 

FARM  CROSSINGS, 

notice  and  service,  21 

FEDERAL  PENALTIES, 
jurisdiction,  150 
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[references  are  to  sections] 
FEES  OF  OFFICERS, 
action,  1001 

FELLOW-SERVANTS, 

eager  and  engineer,  1459 
concurrent  negligence,  1670 
law  and  fact,  1459,  1673 
mine  injuries,  1672 
rule  or  doctrine,  1668 
strangers,  1669 
vice-principal,  1671 

FENCING, 

right  of  way,  action,  1549 

FENCING  RAILROADS, 
near  depots,  1296 

FENDERS  DEFECTIVE, 
Narr.   (111.),  1547 

FENDERS  OR  HEADLIGHTS, 
want  of,  Narr.  (Mich.),  1548 

FILING, 

delivery  to  clerk,  508 
file-mark,  absence  of,  508 

FINDINGS  OF  FACT, 

amendment,  waiver,  4569 
court's  duty,  4568 
draft,  practice,  4567 
exceptions  (Mich.),  4571 
exceptions,  necessity,  4570 
request  (D.  C),  4565 
request  (111.),  4565 
request  (Mich.),  4565  (p.  2752) 
request,  necessity,  4564 
requisites,  4566 


3234  index 

[references  are  to  sections] 
FIRE  INSURANCE, 

action,  arbitration,  1003 

action  of  covenant,  1708 

action,  parties,  1004 

additional  insurance,  substituted  policy,  1150 

arbitration  agreed  to  after  loss,  pending,  plea  (111.),  1151 

arbitration  under  policy  pending,  plea  (111.),  1152 

bridge,  Narr.   (Md.),  1005 

cancelation  and  other  defenses,  notice  with  general  issue 

(Mich.),  1231 
cancelation  of  policy,  plea,  1153 
causing  fire,  plea  (D.  C),  1155 
causing  fire,  pleading,  1154 
chattels  on  farm,  Narr.  (Md.),  1006 
declaration  requisites,  1745 
dwelling,  Narr.  (111.),  1007 
dwelling,  Narr.  (Md.),  1007   (p.  403) 
dwelling,  Narr.   (Mich.),  1007   (p.  405) 
failure  to  make  proof  of  loss,  plea  (D.  C),  1161 
failure  to  make  proof  of  loss,  plea    (111.),   1161    (p.   562) 
failure  to  make  proof  of  loss,  plea  (Md.),  1161    (p.  563) 
forfeiture,  waiver,  1156 
furniture,  Narr.   (D.  C),  1008 
furniture,  Narr.   (Mich.),  1008  (p.  407) 
furniture  and  fixtures,  Narr.   (Fla.),  1009 
general  defenses,  notice  with  general  issue  (111.),  1234 
general  defenses,  notice  with  general  issue   (Mich.),  1234 

(p.  612) 
increased  hazard,  etc.,  notice  with  general  issue   (Mich.), 

1233 
incumbrance,  plea  (Md.),  1157 
insurance  contract,  ambiguity,  1023  et  seq. 
iron  safe  clause,  pleading,  1158 
limitation,  waiver,  proof,  1159 

other  insurance,  notice  with  general  issue  (Mich.),  1235 
overvaluation,  plea  (D.  C),  1160 

plaintiff  caused  fire,  notice  with  general  issue  (Mich.),  1232 
proof  of  loss,  1002 
proof  of  loss,  sufficiency,  1744 
refusal  to  pay,  reasons,  1162 
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[references  are  to  sections] 
FIRE  INSURANCE— continued 

saw-mill  and  plant,  Narr.  (111.),  1010 

stock  in  trade  and  furniture,  Narr.  (Mich.),  1011 

stock  of  goods  or  merchandise,  Narr.  (Mich.),  1012 

stock  of  goods  or  merchandise,  Narr.  (Va.),  1012  (p.  416) 

statute  of  limitations,  78 

suspension  of  policy,  plea  (Md.),  1163 

unconditional  ownership,  plea  (111.),  1164 

unconditional  ownership,  plea  (Md.),  1164  (p.  566) 

vacant    and    unoccupied,  plea  (111.),  1165 

vacant  and  unoccupied,  plea  (Md.),  1165   (p.  567) 

warranties,  pleadings,  1168 

FIRE  PROTECTION, 

inadequate,  action,  1309 

FISHING, 

Narr.   (Mich.),  2063 

FOOTBOARD, 

on  engine  pilot  defective,  Narr.  (Miss.),  1551 

FORCIBLE,  DETAINER, 

abatement,  nonjoinder  of  parties,  plea  (Va.),  3399 

appeal  bond  (111.),  3410 

appeal,  jurisdiction,  Illinois,  3409 

appeal,  jurisdiction,  West  Virginia,  3411 

complaint  (Fla.),  3395 

complaint  (111.),  3396 

complaint  (Mich.),  3397 

complaint   (Va.),  3398 

demand  of  possession  (111.),  3384 

five  days'  notice,  effect,  3383 

general  issue,  plea  (111.),  3400 

general  issue,  plea  (Mich.),  3400 

judgment  (111.),  3405 

judgment   (Mich.),  3406 

judgment  (Va.),  3407 

judgment,   (W.  Va.),  3408 

jurisdiction,  personalty,  3386 
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[references  are  to  sections] 
FORCIBLE,  DETAINER— continued 
notice  to  quit  (Mich.),  3385 
peaceable  but  unlawful  entry,  action,  3382 
praecipe  (Va.),  3387 
return   (Fla.),  3388 
return  (Va.),  3393 
return  (W.  Va.),  3394 
summons  (Fla.),  3388 
summons  (111.),  3389 
summons  (Mich.),  3391 
summons  (Va.),  3393 
summons  (W.  Va.),  3394 
summons,  return  day  (Mich.),  3390 
summons,  service,  Michigan,  3392 
theory  of  the  case,  2  (p.  5) 
title,  notice  of  (Mich.),  3402 
title,  practice,  3401 
verdict  (Fla.),  3403 
verdict  (W.  Va.),  3404 

FOREIGN  CORPORATIONS, 
action,  163 

action,  qualifying,  193 
agent,  service  of  summons,  309 
"doing  business,"  309 
failure  to  qualify,  action,  728 
failure  to  qualify  as  defense,  728 
failure  to  qualify,  plea,  Illinois,  730 
failure  to  qualify,  plea,  requisites,  729 
plea  in  abatement  in  attachment,  requisites,  2751 
replication,  compliance  with  laws,  730  (p.  271) 
re-qualifying  in  Illinois,  728  (p.  270) 

FOREIGN  DECREE, 
alimony,  action,  1748 
defenses,  nature,  731 

FOREIGN  LAWS, 

pleading,  386,  1394 
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[references  are  to  sections] 
FOREIGN  DECISIONS, 
pleading,  1394 

FOREIGN  JUDGMENT, 

declaration  requisites,  1749 
defenses,  nature,  731 
Narr.  (111.),  1750 
statute  of  limitations,  79 

FOREIGN  PENALTIES, 
jurisdiction,  150 

FOREIGN  STATUTE, 
pleading,  732 

FOREIGN  WILLS, 

administration,  2175 

FOREMAN'S  NEGLIGENCE, 
liability,  1458 

FORFEITURE, 
pleading,  385 

FORGED  ENDORSEMENT, 

fictitious  person  as  payee,  987 

FORMS, 

common  law  pleading,  359 

FORMS  OF  ACTION, 

abolished,  effect,  8 

case  and  trespass,  distinction,  abolishment,  48 

determination,  530 

enumeration,  18 

statute  of  limitations,  55 

waiver,  554  (p.  196) 

FOR  THE  USE  OF, 
scope,  182  (p.  59) 
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[references  are  to  sections] 
FOUNDATION  WALL, 

collapse,  Narr.  (111.),  1552 

FRAUD, 

burden  of  proof,  733 
notice,  proof,  737 
pleading,  734,  862 
plea,  nature,  735 
plea,  requisites,  736 

FRAUD  AND  CIRCUMVENTION, 

subscription  to  shares  of  capital  stock,  plea  (111.),  1209 

FRAUD  AND  DECEIT, 
action,  1297 
collusion  between  defendant  and  real  estate  agent,  Narr. 

(111.),  1299 
declaration  requisites,  1298 
failure  to  make  inquiry,  1395 
incumbrance,  Narr.  (111.),  1300 
infringement  of  patent,  Narr.  (111.),  1301 
insurance  policy,  surrender,  Narr.   (111.),  1302 
notes  secured  by  bogus  trust  deed  on  leasehold,  Narr.  (HI.), 

1303 
oil  stock,  Narr.  (W.  Va.),  1304 
shares  of  capital  stock,  Narr.  (HI.),  1305 
statute  of  frauds  provable  under  general  issue,  1396 
statute  of  limitations,  76 
unrecorded  trust  deed,  Narr.  (111.),  1306 

FRAUDULENTLY, 

use  of  term,  397 

FRIGHTENING, 

horses,  noise  of  machinery,  Narr.  (Va.),  1554 

horses  or  mules,  Narr.   (111.),  1553 

horses,  street  car  whistle,  Narr.  (Mich.),  1555 

FURTHER  MAINTENANCE  OF  THE  ACTION, 
pleading,  604 
plea,  requisites,  604  (p.  225) 
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[references  are  to  sections] 
G 

GAMBLING  OPTIONS, 

statute  of  limitations,  77 

GAME  LAW, 
action,  1739 

GAMING, 

action,  1014,  1740 

GARNISHMENT, 

abatement,  foreign  judgment,  3443 

abatement,  process  not  served,  plea  (111.),  3444 

affidavit,  before  judgment  (Fla.),  3423 

affidavit,  before  judgment  (Mich.),  3427 

affidavit,  on  judgment  (Fla.),  3424 

affidavit,  on  judgment   (111.),  3425 

affidavit,  on  judgment  (Mich.),  3428 

answer  (Fla.),  3446 

answer  (Mich.),  3451 

answer   (Miss.),  3452 

answer  to  interplea  (111.),  3456 

appeal,  interpleader,  3464 

concurrent  jurisdiction,  148 

conditional  judgment,  3459 

defenses,  scope,  3441 

discharge,  practice,  3457 

executors  and  administrators,  garnishable  when,  3413 

exemption,  nonresidents,  3419 

final  judgment,  3460 

final  judgment  against  executor,  3461   (p.  2123) 

foreign  corporation  garnishable,  3414 

interplea  (111.),  3455 

interrogatories  (111.),  3440  (p.  2110) 

interrogatories  and  notice  (D.  C),  3440 

interrogatories,  necessity,  3439 

joint  indebtedness  not  garnishable,  3417 

judgment,  requisites,  costs,  3458 

jurisdiction,  176 
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[references  are  to  sections] 
GARNISHMENT— continued 
jurisdiction,  test,  3422 

municipalities  garnishable  in  Michigan,  3415 
non  assumpsit  (Md.),  3449 
non  indebtedness,  answer  (111.),  3448 
notice  requisites,  3438 
nulla  bona  (Md.),  3450 
parties  defendant,  designation,  3421 
parties  plaintiff,  joinder,  3420 
pendency  of  another  suit,  pleading,  606 
praecipe   (Md.),  3426 

preliminary  judgment  against  executor,  3461 
proceeding,  nature,  3412 
release,  affidavit   (Fla.),  3465 
replication  (Miss.),  3454 
replication    claiming    insufficient    discovery     (111.),    3448 

(p.  2115) 
replication,  necessity,  Mississippi,  3453 
replication  to  nulla  bona  (Md.),  3450  (p.  2117) 
return  (Fla.),  3431 
return  (Mich.),  3434 
return   (Va.),  3437 
scire  facias,  return  day,  3462 
scire  facias,  writ  (111.),  3463 
shares  of  capital  stock  garnishable,  3418 
similiter  (Md.),  3449 
situs,  176 

suggestion  for  writ,  before  judgment  (Miss.),  3429 
suggestion  for  writ,  on  judgment   (Miss.),  3430 
suit  prematurely  brought,  answer  (111.),  3447 
suit  prematurely  brought,  practice,  3445 
surplus  under  execution  sale  garnishable,  3416 
validity  of  judgment,  practice,  3442 
venue,  176 
writ  (Fla.),  3431 
writ  (111.),  3433 

writ,  before  judgment  (Mich.),  3434 
writ,  nature,  3432 
writ,  on  judgment  (Mich.),  3435 
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[references  are  to  sections] 
GARNISHMENT— continued 

writ,  on  judgment  (Miss.),  3436 
writ,  on  judgment  (Va.),  3437 

GENERAL  APPEARANCE, 

attorney  for  "defendants,"  543  (p.  190) 

constructive,  543 

corporation,  waiver,  536 

District  of  Columbia,  538 

Florida,  539 

Illinois,  540 

Michigan,  541  (p.  189) 

nature  and  effect,  536 

notice,  waiver,  544 

waiver,  536 

GENERAL  DEMURRER, 

amount  claimed  or  measure  of  damages  no  ground  for,  631 

common  and  special  counts,  not  ground  for,  629 

count   stating   good   and   imperfect   cause,   of   action,   not 

ground  for,  629 
good  and  bad  counts,  not  ground  for,  629 
Illinois,  joint  and  several  counts,  636 
Illinois,  single  count,  635 
judgment,  res  judicata,  111 
plea  in  abatement,  grounds  generally,  657 
plea  omitting  to  answer  all  that  it  professes,  703 
practice,  624 
want  of  consideration,  ground  for,  609 

GENERAL  ISSUE, 

accord  and  satisfaction,  710 

accord  and  satisfaction  provable  in  case  but  not  in  tres- 
pass, 1390 
admission,  859 

adverse  possession  provable  in  ejectment,  1902 
alteration  of  instrument,  714 
assumed  risk  provable  under  general  issue,  1657 
assumpsit,  nature  and  scope,  1213 
assumpsit,  proof  generally,  1213 
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[references  are  to  sections] 

GENERAL  ISSUE— continued 

carrying  back  demurrer,  685,  686 

case,  nature  and  effect,  1423 

character  or  capacity  to  sue,  865 

conditions  precedent,  719 

constructive,  858 

contributory  negligence  provable,  1665 

corporate  existence,  admission,  723 

covenant,  1712 

declaration  defects  cured,  529 

defects  not  waived,  617 

defects  waived,  617 

defined,  857 

delivery,  proof,  1214 

detinue,  1850 

election  of  remedies  provable  in  trover,  2145 

execution  of  instrument,  practice,  744 

former  recovery,  785 

fraud,  862 

fraud  provable,  1215 

fraud  provable  in  ejectment,  1910 

in  action  for  personal  injuries,  admission,  1689 

judgment  as  res  judicata,  785 

justification  of  libel,  1402 

letters  of  administration,  863 

Michigan,  868 

Michigan  practice,  870 

misjoinder  of  parties,  587 

misjoinder  of  plaintiffs,  864 

nature  and  scope,  860 

nil  debet,  1819  et  seq. 

nil  debet,  pleading,  1816 

non  assumpsit  (D.  C),  1221 

non  assumpsit  (Fla.),  1222 

non  assumpsit  (111.),  1223 

non  assumpsit   (Md.),  1224 

non  assumpsit  (Miss.),  1225 

non  assumpsit  (Va.),  1226 

non  assumpsit  (W.  Va.),  1227 

non  assumpsit,  pleading,  1817 
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[references  are  to  sections] 
GENERAL  ISSUE— continued 
nonjoinder  of  parties,  587 
nonjoinder  of  plaintiffs,  864 
nonjoinder  of  proper  plaintiffs  provable,  1216 
nonperformance  provable,  1219 
not  guilty  (D.  C.),  1424 
not  guilty  (Fla.),  1424 
not  guilty  (111.),  1424 
not  guilty  (Md.),  1424  (p.  781) 
not  guilty  (Miss.),  1424  (p.  781) 
not  guilty  (W.  Va.),  1424  (p.  781) 
not  guilty,  nature  and  effect,  1423 
nul  tiel  corporation  plaintiff,  747 
ownership  of  promissory  note,  1197 
partnership  not  provable,  1217 
payment  and  satisfaction  provable  under  the  general  issue 

in  ejectment,  1912 
payment  not  provable  in  Michigan,  1218 
pendency  of  another  suit,  606 
pleading  and  demurring,   867 

possession  and  title  not  provable  in  ejectment,  1915 
proof,  scope,  860 
recoupment,  768 
release,  772 

release  provable  in  action  on  the  case,  1413 
replevin,  scope,  2027 
scope,  714 
set-off,  799 
settlement  with  former  administrator  and  release  provable 

in  action  for  personal  injuries,  1690 
slander,  facts  provable  in  action  for,  1416 
statute  of  frauds,  866 

statute  of  frauds  provable  in  action  on  the  case,  1396 
statute  of  limitations  in  action  on  the  case,  1421 
substitution  of  new  agreement  provable  in  action  for  use 

and  occupation,  1237 
sufficiency  of  declaration  in  action  for  sidewalk  injury,  1685 
survivorship  provable  in  action  for  personal  injuries,  1691 
trespass,  scope,  2108 
untenantability  of  premises  not  provable,  1237 
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[references  are  to  sections] 
GENERAL  ISSUE— continued 
validity  of  contract,  855 
waiver,  859 

waiver  of  limitation  clause  in  policy  admissible,  1159 
want  of  notice  of  claim  for  personal  injuries  provable,  1688 
West  Virginia,  practice,  868 
withdrawal,  686 

GENERAL  LAW, 
test,  821 

GENERAL  REPLICATION, 
appropriate  when,  917 
denned,  916 
nature  and  effect,  918 
pleading,  918 

GENERAL  VERDICT, 

res  judicata,  789   (p.  297) 

GOODS  IN  TRANSIT, 

damaged,  Narr.   (111.),  1383 
lost,  Narr.   (111.),  1384 

GRAIN  TRANSFER, 
Narr.   (111.),  1015 

GROUNDS  OF  DEFENSE, 

limitation,  waiver,  877 

GROUNDS  OF  DEMURRER, 
Virginia,   652 

GUARANTY  OF  ACCOUNT, 
Narr.   (Miss.),  1016 

GUARANTY  OF  CONTRACT, 
Narr.  (111.),  1017 

GUARANTY  OF  NOTES, 
Narr.   (Ill),  1018 


index  3245 

[references  are  to  sections] 
GUARANTY  OF  SHARES  OF  STOCK, 
Narr.   (111.),  1019 

GUARDIAN  AD  LITEM, 

application,  time,  534 
petition  for  appointment,  220 

GUARDIAN'S  BOND, 
plea  requisites,  1786 
security  for  costs,  226 

GUARDIANSHIP, 

account  (D.  C),  3517 

account  (Md.),  3520 

account  (Miss.),  3521 

account,  affidavit  in  lieu  (D.  C),  3518 

allowance  and  instruction,  petition  (D.  C),  3488 

application  (D.  C),  3466 

application   (Fla.),  3467 

application  (Md.),  3470 

application  (Mich.),  3471 

application  (Miss.),  3472 

application,  minors  over  fourteen  (111.),  3469 

application,  minors  under  fourteen   (111.),  3468 

application,  Virginia  practice,  3473 

bond  (Fla.),  3479 

bond  (111.),  3480 

bond  (Md.),  3481 

bond   (Miss.),  3482 

letters  (D.  C),  3483 

letters   (Fla.),  3484 

letters  (111.),  3485 

letters,  (Mich.),  3486 

letters  (Miss.),  3487 

nomination  (Mich.),  3477 

oath  (Fla.),  3479  (p.  2135) 

oath  (Miss.),  3482 

order  appointing  (D.  C),  3474 

order  appointing  (Fla.),  3475 

order  appointing  (Md.),  3476 
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[references  are  to  sections] 
GUARDIANSHIP— continued 

order  appointing  (Mich.),  3477 

order  appointing  (W.  Va.),  3478 

order  to  pay  over  (D.  C),  3519 

release  as  surety,  account,  exceptions,  3494 

release  as  surety,  account,  exceptions,  answer,  3495 

release  as  surety,  application,  3492 

release  as  surety,  answer,  3493 

delease  as  surety,  order,  3492  (p.  2145) 

release  as  surety,  ordering  new  bond,  3496 

resignation,  3490 

resignation,  order,  3491 

resignation,  petition  (D.  C),  3489 

revocation,  answer,  3499 

revocation,  order  appointing  new  guardian,  3501 

revocation,  order  dismissing,  etc.,  3500 

revocation,  petition,  3497 

revocation,  rule  to  show  cause,  3498 

sale  and  investment,  answer,  adult,  3506 

sale  and  investment,  deed  (111.),  3515 

sale  and  investment,  answer,  guardian,  3504 

sale  and  investment,  answer,  infant,  3505 

sale  and  investment,  decree  (Va.),  3512 

sale  and  investment,  depositions,  3509 

sale  and  investment,  notice,  3508 

sale  and  investment,  notice  of  application  (111.),  3503 

sale  and  investment,  notice  of  application  (W.  Va.),  3503 

(p.  2158) 
sale  and  investment,  notice  of  sale  (111.),  3513 
sale  and  investment,  order  approving,  3516 
sale  and  investment,  order  setting  hearing,  3511 
sale  and  investment,  petition   (III),  3502 
sale  and  investment,  petition  (Mich.),  3502  (p.  2152) 
sale  and  investment,  petition  (Va.),  3502  (p.  2153) 
sale  and  investment,  petition  (W.  Va.),  3502  (p.  2154) 
sale  and  investment,  proof  of  service  (111.),  3503  (p.  2158) 
sale    and   investment,    proof   of   service    (W.    Va.),   3503 

(p.  2159) 
sale  and  investment,  reference,  3507 
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[references  are  to  sections] 
GUARDIANSHIP— continued 

sale  and  investment,  report,  3510 

sale  and  investment,  report  of  sale  (111.),  3514 

H 

HABEAS  CORPUS, 

appeal  and  writ  of  error,  practice,  3547 

applications,  number,  3523 

arrest  for  debt,  35 

bail,  denial  (Miss.),  3542 

bail,  release  on  (Fla.),  3543 

bail,  release  on,  petition  (Fla.),  3534 

bail,  release  on,  petition  (Miss.),  3534  (p.  2177) 

child's  custody,  answer,  3541 

child's  custody,  petition,  3535 

continuance,  practice,  3544 

custody  of  minor,  order  (Miss.),  3546 

custody  of  minor,  removal  to  foreign  country,  3545 

grounds,  adoption  proceeding,  3524 

grounds,  as  writ  of  error  or  appeal,  3525 

grounds,  second  indictment,  3526 

grounds,  stay  of  execution,  3527 

grounds,  trial  delay,  3528 

grounds,  validity  of  law,  3529 

illegal  imprisonment,  petition  (111.),  3536 

illegal  imprisonment,  petition   (Md.),  3536  (p.  2181) 

jurisdiction,  concurrent,  3530 

jurisdiction,  discretionary  matters,  3531 

jurisdiction,  satisfaction  of  judgment,  3532 

law  governing,  statute,  scope,  3522 

petition  requisites,  3533 

return  (111.),  3539  (p.  2183) 

return  (Miss.),  3540 

writ  (111.),  3539 

writ  (Miss.),  3540 

writ,  motion,  3538 

writ,  nature  and  scope,  practice,  3537 

HARMLESS  ERROR, 

pleadings  sent  to  jury  room,  409 
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[references  are  to  sections] 
HAZARDOUS  OCCUPATION, 
action,  1556 

injury  to  minor,  Narr.  (111.),  1557 
injury  to  minor,  Narr.   (Mich.),  1557  (p.  944) 

HEIRS  AND  DEVISEES, 
declaration  requisites,  1020 

HIGHWAYS  AND  BRIDGES, 
action,  parties,  1307 

HOMESTEAD, 

decedent's  real  estate,  92  (p.  35) 
sale  on  execution,  4805  et  seq. 

HOTELS, 

stolen  property,  action,  1308 

HUSBAND  AND  WIFE, 
parties,  194 

personal  injuries,  action,  145G 
wife's  services  not  a  property  right,  1610 


ILLEGAL  CONTRACTS, 
action,  23 

IMPLEMENTS  OR  INSTRUMENTALITIES, 
duty  to  provide,  1454 

IMPLIED  ASSUMPSIT, 

part  performance  of  contract,  982 

IMPROPER  MATTER, 
•  motion  to  strike,  738 

INDEBTEDNESS, 
maturity,  11 
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[references  are  to  sections] 
INDEMNITY  BOND, 

dishonesty  amounting  tolarceny,  plea  (D.  C),  1787 
failure  to  follow  instructions,  plea  (111.),  1169 
failure  to  give  notice  of  loss,  plea  (D.  C),  1768 
Narr.   (D.  C),  1741 

obtained  by  false  representation,  plea  (111.),  1167 
obtained  by  fraud,  plea  (111.),  1168 
prior  misappropriation,  plea  (D.  C),  1789 
salesman,  Narr.   (111.),  1021 
sheriff,  Narr.   (111.),  1022 

INDEPENDENT  CONTRACTOR, 
action,  1558 

appliance  and  machinery,  action,  1454 
defined,  1558 

personal  injuries  by,  Narr.  (111.),  1559 
respondeat  superior,  1558 

INFECTIOUS  PREMISES, 
Narr.  (111.),  1310 

INFORMATION, 

carrying  back  demurrer,  687 

INHERITANCE  TAX, 

appeal  to  county  court,  appearance,  3575 
appeal  to  county  court,  bond,  3574 
appeal  to  county  court,  judgment,  3577 
appeal  to  county  court,  order  granting,  3573 
appeal  to  county  court,  petition   (111.),  3572 
appeal  to  county  court,  right  to  appeal,  3571 
appeal  to  county  court,  trial,  nature,  3576 
appeal  to  supreme  court,  bond,  3578 
appointment  of  appraisers  (111.),  3563 
appraiser's  report  (111.),  3566 
bill  of  exceptions,  necessity,  3579 
charitable  purposes,  3554 
dower  interest,  ante-nuptial  contract,  3555 
foreign  judgment,  3562 
foreign  stocks  and  bonds,  3556 
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[references  are  to  sections] 
INHERITANCE  TAX— continued 
gifts,  law  and  fact,  3557 
inheritance  tax  law,  origin,  3548 
inheritance  tax,  liability,  3550 
inheritance  tax,  nature,  3541 
inventory,  court's  duty,  3551 
judgment  (111.),  3570 
judgment,  amount,  3568 
notice  of  appraisement,  3564 
personal  property  beyond  state,  3558 
petition  (111.),  3561 
proof  of  mailing,  3566  (p.  2200) 
proof  of  service,  3565 
refunding  erroneous  portion  of  tax,  3569 
remainders,  practice,  3559 
rights,  determination  of,  3567 
safety  deposit  vaults,  notice,  3552 
taxable  property,  test,  3553 
trust,  estate,  3560 

INJUNCTION  BOND, 
action,  1742 
Narr.  (111.),  1743 

INJURY  TO  CATTLE, 
action,  2052 

INN-KEEPERS, 

stolen  property,  action,  1308 

INSTALMENTS, 

joinder  of  several  in  one  count,  1027 

INSTRUCTIONS, 
abstract,  4506 
accuracy,  4507 
ad  damnum,  4508 
agency,  law  and  fact,  4501 
applicability,  4509 
argumentative,  4510 
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[references  are  to  sections] 
INSTRUCTIONS— continued 
collateral,  4524 

construction,  ambiguous  or  doubtful,  4540 
construction,  defective,  curable,  4541 
construction,  defective,  not  curable,  4542 
construction,  generally,  4539 
construction,  harmless,  4543 
construction,  immaterial,  4544 
construction,  jury,  4545 
construction,  "may"  or  ''might,"  4548 
construction,  mutual  error,  4546 
construction,  reference  to  declaration,  4549 
construction,  "successfully  impeached,"  4550 
construction,  sufficiency,  4547 
construction,  time  of  injury,  4551 
contracts,  interpretation,  4502 
court's  own  motion,  4504 
cumulative,  4511 
disregarding  counts,  4526 
disregarding  testimony,  4527 
District  of  Columbia  practice,  4532 
evidence,  4512 
exceptions  (111.),  4537 
exceptions,  (Md.),  4538 
exceptions,  waiver,  4536 
Florida  practice,  4533 
hypothetical,  4528 
Illinois  practice,  4534 
interference  with  jury's  duty,  4513 
judge's  opinion,  4514 
law  and  fact,  agency,  4501 
law  and  fact,  contracts,  interpretation,  4502 
law  of  the  case,  4515 
misleading,  4516 
Mississippi  practice,  4535 
modification,  4531 

number  of  instructions,  limiting,  4505 
oral,  4517 

ordinance,  validity,  waiver,  390 
policy  and  theory  of  the  law,  4518 
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[references  are  to  sections] 
INSTRUCTIONS— continued 
precedents,  4530 
preponderance,  4529 
referring  to  declaration,  4525 
relevancy  and  applicability,  4519 
right  to  instructions,  4503 
singling  out  facts,  4520 
singling  out  parties,  4521 
statute,  validity,  waiver,  390 
statute,  words  of,  4522 
theory  of  the  case,  3  (pp.  6,  7) 
theory  of  the  case,  4523 
unproved  counts,  practice,  850  (p.  313) 
validity  of  statute,  exception,  822 
variance,  waiver,  366  (p.  135) 

INSURANCE, 

action,  debt,  1744 

action,  foreign  company,  venue,  164 

action,  parties,  1025 

benefit,  parties,  210 

declaration  requisites,  1745 

declaration  requisites,  proof,  1026 

fire  insurance,  1002  et  seq. 

form  of  action,  1024 

misrepresentations  or  warranties,  waiver,  1230 

notice  of  misrepresentations  or  warranties,  practice,  1230 

INSURANCE  CONTRACT, 

ambiguity,  1023 

INSURANCE  MONEY, 

received  by  factor,  Narr.  (111.),  1057 

INSURANCE  POLICY, 
forfeiture,  waiver,  1156 

INTEREST, 

benefit  insurance  certificate,  1036 

right  statutory,  1260 

under  law  of  another  state,  Narr.  (Ill),  1028 
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[references  are  to  sections] 
INTERPLEA, 

attachment,  assignee  for  the  benefit  of  creditors  (full),  Illi- 
nois, 2774 
attachment,  assignee  for  the  benefit  of  creditors  (short),  Illi- 
nois, 2773 
attachment,  general  (111.),  2772 
attachment  in  aid  (111.),  2801 
garnishment  (111.),  3455 

INTERPLEADER, 

nonresidents,  202 

INTERSTATE  COMMERCE, 
jurisdiction,  1380 

INTOXICATION, 

action,  parties,  1746 

brother's  intoxication,  Narr.  (111.),  1316 

death  unforeseen  no  defense,  1397 

declaration  requisites,  1315 

husband's  intoxication,  Narr.  (W.  Va.),  1317 

joinder  of  causes,  1314 

life  insurance  no  defense,  1398 

nature  and  scope  of  action,  parties,  1312 

parent's  intoxication,  Narr.  (111.),  1318 

principal  and  surety,  action,  1313 

regulation  and  prohibition,  scope,  1399 

res  judicata  as  defense  to  action,  1790 

son's  intoxication  (111.),  1319 

IRREGULARITY, 
defined,  395 

IRREGULAR  PROCEEDINGS, 
remedy,  45 

"IS  NOT  INDEBTED," 
meaning,  1818 
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[references  are  to  sections] 

J 

"JIM  CROW"  CAR, 

white  person  compelled  to  ride  in,  Narr.  (Va.),  1560 

JOINDER, 

Florida,  677 
Illinois,  678 
Michigan,  680 
Virginia,  681 

JOINDER  IN  ISSUE, 

District  of  Columbia,  912 
Florida,  913 
Maryland,  915 
similiter,  909  et  seq. 

JOINT  AND  SEVERAL  OBLIGATIONS, 
action,  37 
election  of  remedies,  37 

JOINT  LIABILITY, 

denial,  plea  (111.),  1170 

JUDICIAL  NOTICE, 

offices  created  by  ordinance,  1464 
ordinance,  388 
rules  of  court,  353 

JUDGMENT  AGAINST  PARTNER, 
plea  of  res  judicata,  787  (p.  295) 

JUDGMENT  AND  DECREES, 

common  counts  insufficient,  1747 

declaration  requisites,  1747 

defenses  generally,  1791 

merger  of  judgment  debtor,  Narr.  (Mich.),  1029 

nil  debet,  pleading,  1792 

nul  tiel  record,  nature,  753 

nul  tiel  record,  plea,  1795 

nul  tiel  record,  pleading,  1792 
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[references  are  to  sections] 
JUDGMENT  AND  DECREES— continued 
nul  tiel  record,  proof,  1796 

plea  denying  service  of  process  in  action  on  foreign  judg- 
ment (111.),  1794 
plea  no  such  foreign  court  (111.),  1^93 
set-off,  pleading,  1797 
statute  of  limitations,  59,  79,  80 

JURISDICTION, 

administration,  county  and  probate  courts,  155 

attachment,  176 

attorney's  lien,  159 

capias,  326 

circuit  courts,  administration,  153 

circuit  courts,  drainage  matters,  154 

city  courts,  158 

collateral  attack,  burden  of  proof,  754 

collateral  attack,  generally,  151 

concurrent,  148 

constructive  service,  4607 

counties,  191 

courts  of  different  states,  148 

defined,  139 

drainage,  county  and  probate  courts,  156 

due  process  of  law,  141 

Federal  penalties,  150 

foreign  corporations,  doing  business,  309 

garnishment,  situs,  176 

injury  and  death  in  another  state,  1470 

interstate  commerce,  1380 

mixed  question,  142 

nature,  142 

nonresidents,  143 

notice,  147 

partnership,  144 

petition,  want  of,  152 

renewal,  bail,  348 

resident  and  nonresident,  171 

statutory  remedies,  149 

subject  matter,  4608 
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[references  are  to  sections] 
JURISDICTION— continued 
subject  matter,  consent,  145 
subject  matter,  estoppel  and  waiver,  146 
test,  140 

trespass,  county  and  probate  courts,  157 
want  of,  practice,  556  (p.  197) 

JURISDICTION  OF  THE  COURT, 
abatement,  plea,  requisites,  566 
abatement,  practice,  565 

JURISDICTION  OF  THE  PERSON, 

abatement,  plea,  nature,  567 

amendment  of  plea,  575 

averments  generally,  569 

averment,  negativing  appearance,  570 

averment,  negativing  jurisdiction,  571 

averment,  proper  court,  572 

averment,  traversing  declaration,  573 

commencement  and  conclusion  of  plea,  576 

nonresidents,  individuals,  Illinois,  plea,  577 

nonresidents,  individuals,  Maryland,  plea,  577 

nonresidents,  individuals,  West  Virginia,  plea,  577  (p.  205) 

nonresidents,  several  defendants,  Illinois,  plea,  578 

pleading  and  signing,  568 

railroad  company,  Illinois,  plea,  579 

railroad  company,  Virginia,  plea  and  replication,  579   (p. 

207) 
replication,  tort  action,  580  (p.  208) 
tort  actions,  plea  and  replication,  580 
verification  of  plea,  necessity,  574 
witness'  privilege,  motion,  Maryland,  581 
witness'  privilege,  order,  Maryland,  581   (p.  212) 

JURY, 

demand  for,  499 
empaneling,  notice,  741 

JURY  TRIAL, 

right,  scope,  740 
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[references  are  to  sections] 
JUSTIFICATION, 
pleading,  384 

JUSTIFICATION  OF  SURETIES, 

affidavit  (111.),  3265  (p.  2006) 
Florida,  4884 
Michigan,  1987  (p.  1288) 
Mississippi,  245  (p.  80) 
Mississippi,  2244  (p.  1449) 
Mississippi,  2712  (p.  1664),  4892 
Virginia,  246  (p.  81),  2719  (p.  1665) 


LABOR  CLAIM, 

petition  for  order  on  sheriff,  4412 

LADLE  OVEN, 

collapse,  Narr.   (111.),  1563 

LADLES, 

incompetent  servant,  Narr.  (111.),  1562 
mismanagement,  Narr.   (111.),  1561 
spattering,  not  warned,  Narr.  (111.),  1564 

LANDLORD  AND  TENANT, 
title,  846 

LAW  AND  FACT, 

assumed  risk,  1658 

attractive  machinery,  1497 

cause  of  action,  identity,  530 

common  law  negligence,  1443 

contributory  negligence,  1440,  1667 

due  care  and  caution,  1441 

fellow-servants,  1459 

fraternal  benefit  insurance,  1035 

municipality's  notice  of  defect  in  street  or  highway,  1620 

(p.  1072) 
probable  cause,  1409 
probating  will,  2208  ^ 
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[references  are  to  sections] 
LAW  AND  FACT— continued 
promise  to  repair,  1650 
proximate  cause,  1438 
release  of  damages,  1680 
whether  employee  assumed  risk,  1648 
whether  person  has  exercised  ordinary  care,  1677 
whether  person  is  a  shot-firer  in  a  mine,  1572 
whether  relation  of  fellow-servant  exists,  1673 

LEASE, 

assignee's  liability  for  rent,  1081 
assumpsit,  Narr.   (111.),  1030 
debt,  Narr.   (111.),  1751 

LETTERS  OF  ADMINISTRATION, 
forms,  2249  et  seq. 

LETTERS  TESTAMENTARY, 

forms,  2258  et  seq. 

LIBEL, 

burden  of  proof,  1330 

campaign  contribution  sought  by  official,  Narr.,  1323 

declaration  requisites,  innuendo,  1322 

denial  or  justification,  proof,  1401 

financial  responsibility,  Narr.  (Md.),  1324 

general  issue,  scope,  1402 

joinder  of  counts,  1321 

justification,  notice  requisites,  1404 

justification,  plea  requisites,  1403 

malice,  proof,  1320 

minister's  conduct,  Narr.,  1327 

pleadings,  libelous  matter,  action,  1328 

pleadings,  libelous  matter,  Narr.   (111.),  1329 

pleadings  not  set  out,  demurrer,  1400 

privileged  communications,  proof,  1330 

statute  of  limitations,  81 

words  tending  to  bring  into  public  hatred,  contempt  or  ridi- 
cule, action,  1325 

words  tending  to  bring  into  public  hatred,  contempt  or  ridi- 
cule, Narr.  (111.),  1326 
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[references  are  to  sections] 
LI  BE  RUM  TENEMENTUM, 
corporation,  plea  (111.),  2101 
individual,  plea  (111.),  2102 
plea,  burden  of  proof,  2100 
plea,  denned,  2098 
plea,  nature  and  scope,  2099 
third  person,  plea  (111.),  2103 

LIENS'  RELEASE, 
affidavit,  3580 
decree,  3583 
notice,  3581 
petition,  3582 

LIFE  AND  ACCIDENT  INSURANCE, 
Narr.  (111.),  1041 

LIFE  INSURANCE, 

beneficiary,  warranty,  1172 
deductions,  general  indebtedness,  1173 
delivery  of  policy,  liability,  1043 
different  occupation,  plea  (111.),  1183 
execution  of  assured,  1174 
false  representations,  generally,  1175 
false  representations,  plea  (111.),  1176 
false  representations,  plea  (Md.),  1176  (p.  576) 
false  representations,  plea  (Va.),  1176  (p.  576) 
forfeiture,  demand  for  unearned  premium,  1177 
forfeiture,  pleading,  1177 
forfeiture,  waiver,  1177 
good  standing  is  matter  of  defense,  1178 
incontestability,  1179 
liability,  commencement,  1043 
liability,  extent,  1043  (p.  463) 
limitation  by-law,  plea  (111.),  1180 

misrepresentation  as  to  medical  attention,  plea  (Md.),  1181 
murder  by  beneficiary  of  assured,  plea  (111.),  1182 
non-contestable  policy,  Narr.  (HI.),  1045 
ordinary  policy,  Narr.  (111.),  1044 

ordinary  policy,  payment  of  premium  extended,  Narr.  (111.), 
1046 
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[references  are  to  sections] 
LIFE  INSURANCE— continued 
premium,  payment,  1042 
suicide  of  insured,  1048,  1184 
suicide  of  insured,  plea  (111.),  1185 
tender  of  unearned  premium,  acceptance,  1177 
ultra  vires  by  fraternal  benefit  order,  plea  (111.),  H86 
warranties  and  representations,  1031 

LIQUOR  DEALER'S  BOND, 
Narr.  (W.  Va.),  1752 

LOADING  AND  UNLOADING, 

car  shoved  without  warning,  Narr.  (111.),  1565 
supports  removed,  Narr.   (111.),  1566 
switch  engine  run  into,  Narr.  (111.),  1567 

LOCAL  OPTION, 

affidavit  of  posting,  requisites,  3375 
election,  appeal,  3381 
election,  declaration,  time,  3378 
election,  resolution,  recording,  3380 
election,  resolution,  requisites,  3379 
election,  result,  clerk's  finding,  3377 
election,  voter's  qualification,  3376 
petition,  requisites  generally,  3371 
petition,  requisites,  mixed  question,  3372 
petition,  verification  requisites,  3373 
petition,  withdrawal  of  signers,  3374 

LOOSE  RAIL, 

injury  to  workman,  Narr.  (W.  Va.),  1568 

LOSS  OF  GOODS, 
action,  22 
statute,  validity,  1187 

LOSS  OF  GOODS  BY  CARRIER, 
trover,  Narr.  (111.),  2134 

LOST  NOTE, 

notice,  3587 
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[references  are  to  sections] 
LOST  NOTE— continued 
order,  3589 
petition,  3585 
proceeding,  nature,  3584 
publication,  praecipe,  3586 
summons,  waiver,  3588 

LUNACY, 

application  (D.  C),  3590 

application  (Fla.),  3591 

application  (111.),  3592 

application  (Md.),  3593 

application  (Mich.),  3594 

application   (Miss.),  3595 

bond  for  necessaries  (111.),  3613 

claims,  petition  for  allowance  (D.  C),  3619 

committee,  petition  (D.  C),  3618 

committee,  petition  (Md.),  3618   (p.  2245) 

committee,  petition  (Mich.),  3618   (p.  2246) 

committee's  report  (Fla.),  3607 

discharge,  petition  in  case  of  estate  (D.  C),  3623 

discharge,  petition,  no    estate   (D.  C),  3622 

examiner's  report  (Mich.),  3610 

expenditure,  petition  for  authority  (D.  C),  3620 

inquisition  (D.  C),  3606 

inquisition  (111.),  3608 

inquisition  (Md.),  3609 

inquisition  (Miss.),  3611 

mittimus  (Fla.),  3614 

mittimus  (111.),  3615 

mittimus  (Mich.),  3616 

mittimus  (Miss.),  3617 

motion  to  quash  inquisition  (Md.),  3612 

motion  to  quash  writ  (D.  C),  3600 

order  allowing  claims  (D.  C),  3619  (p.  2247) 

order  allowing  expenditure  (D.  C),  3620  (p.  2248) 

order  authorizing  discharge  on  petition  in  case  of  estate  (D. 

C),  3623  (p.  2252) 
order  authorizing  removal  (D.  C),  3621  (p.  2249) 
order  discharging,  etc.  (D.  C),  3622  (p.  2251) 
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LUNACY — continued 

order  for  examiners  (Mich.),  3603 

order  quashing  writ  (D.  C),  3601 

order  setting  hearing  (111.),  3602 

order  setting  hearing  (Mich.),  3594 

order  to  show  cause  (D.  C),  3590  (p.  2223) 

removal,  petition  (D.  C),  3621 

return  (Md.),  3598 

subpoena  (D.  C),  3604 

subpoena  (111.),  3604 

warrant  (111.),  3605 

writ  (D.  C),  3596 

writ  (Fla.),  3597 

writ  (Md.),  3598 

writ  (Miss.),  3599 

M 

MALICIOUS  PROSECUTION, 

abuse  of  process,  action,  1333 

abuse  of  process,  declaration  requisites,  1334 

action,  maintenance,  1331 

attachment,  action,  1335 

attachment,  Narr.    (111.),  1336 

attachment,  waiver,  1405 

declaration  requisites,  1332 

false  imprisonment,  action,  1337 

false  imprisonment,  Narr.   (111.),  1338 

false  imprisonment,  Narr.   (Md.),  1338   (p.  716) 

false  imprisonment,  Narr.  (Va.),  1338  (p.  717) 

false  imprisonment,  Narr.   (W.  Va.),  1338   (p.  718) 

false  imprisonment,  res  judicata,  1406 

gist  of  action,  1331 

injunction,  action,  1339 

justification,  res  judicata,  plea  (111.),  1408 

justification,  res  judicata,  plea  requisites,  1407 

nature  and  scope  of  action,  1331 

probable  cause,  law  and  fact,  1409 

probable  cause,  pleading,  1410 

probable  cause,  proof,  1410 
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[references  are  to  sections] 
MALICIOUS  PROSECUTION— continued 
replevin,  Narr.  (Mich.),  1340 
statute  of  limitations,  82 
wrongful  attachment,  41 

MALPRACTICE, 

physician,  Narr.  (Md.),  1341 
statute  of  limitations,  83 

MANDAMUS, 

alternative  writ  (Fla.),  3714 

alternative  writ  (W.  Va.),  3716 

alternative  writ,  Illinois  practice,  3715 

another  adequate  remedy,  3724 

another  suit  pending,  3725 

answer,  nature,  3736 

answer,  requisites,  3737 

appeal,  3632 

appeal  bond,  3633 

application  for  leave  (111.),  3680 

application  for  leave,  nature,  3679 

application  for  leave,  necessity,  3678 

appropriation,   unconstitutional,   3634 

arrest  in  libel  without  deposit,  petition  (D.  C),  3685 

authority  to  sue,  practice,  3726 

bill  of  exceptions,  3635 

bridge,  restoring,  3636 

bridges;  construction,  payment  by  county,  petition,  neces- 
sary averments,  3688 

change  of  venue,  3637 

civil  service  commissioners'  action,  3638 

civil  service;  promoting  and  classification,  Federal  police, 
petition  (D.  C),  3689 

civil  service  promotional  examination,  3639 

civil  service;  promotional  examination,  petition  (111.), 
3691 

civil  service;  promotional  examination,  petition  requisites, 
3690 

corporate  duties,  3640 

criminal  laws,  liquor  law,  enforcement,  3641 
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[references  are  to  sections] 
MAN  DAM  US — con  tinned 

demand  (111.),  3674 

demand,  necessity,  3673 

demurrer  (111.),  3744 

demurrer  to  petition  (111.),  3734 

dismissal  upon  reversal  and  remandment,  petition   (111.), 
3692 

dismissal,  when,  3753 

ditch,  deepening,  etc.,  petition   (111.),  3693 

ditches,  deepening,  etc.,  3642 

doubtful  case,  3748 

drainage  assessment,  3643 

drainage  obstruction,  3644 

duty,  nature,  3629 

election  expenses,  3646 

election,  nomination  certificate,  3647 

election;  nomination  certificate,  petition    (111.),  3695 

election;  nomination  certificate,   petition,   averments,   3694 

elections,  3645 

executive  record,  correcting,  3648 

expenditure  of  public  funds,  petition,  necessary  averments, 
3696 

expiration  of  office,  3727 

habeas  corpus  proceeding,  3668 

illegal  combinations,  3649 

improvement  bonds,  payment,  3650 

injunction,  municipal  officers,  3651 

inspection  of  corporate  books,  3652 

inspection  of  corporate  books,  petition   (W.  Va.),  3697 

issue  of  fact,  practice,  3677 

interlocutory  orders,  3653 

joinder  in  demurrer,  3734 

judgment  against  county,  payment,  3655 

judgment  against  county,  payment,  petition  (111.),  3698 

judgment;  appeal,  jurisdiction  and  practice,  3759 

judgment,  beneficial  results,  3747 

judgment;  civil  service,  promotion  and  classification,  Fed- 
eral police  (D.  C.)  3750 

judgment;    civil    service,    promotional    examination    (111.), 
3751 
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[references  are  to  sections] 
MAN  DAM  US — continued 

judgment,  denial  of  writ  (Mich.),  3752 

judgment,  necessity,  3749 

judgment  on  demurrer  against  respondents  (111.),  3735 

judgment;  pension,  reinstatement  (111.),  3755 

judgment;  permit  or  license,  cigars  (111.),  3756 

judgment;  permit  or  license,  junk  dealer  (111.),  3757 

judgment;   special   assessments,   appropriation   to   pay   for 

public  benefits  (111.),  3758 
judgment,  vacating  or  correcting,  3656 
judicial  action,  3654 

jurisdiction,  original  and  appellate,  3669 
jurisdictional  defects,  practice,  3728 
laches,  3729 

law  governing,  supreme  court,  3625 
limitations,  pleading,  3730 
local  option,  answer  (Mich.),  3738 
local  option,  testing  proceeding,  petition  (Mich.),  3699 
malice,  3731 

motion  for  new  trial,  petition  (111.),  3700 
motion  for  writ   (Mich.),  3713 
motion  to  strike  out  allegations  (D.  C),  3743 
municipal  affairs  or  conduct,  3657 

municipal  office,  petition,  necessary  averments,  proof,  3701 
obstruction  in  street,  petition,  necessary  averments,  3702 
order   dismissing   petition   and   discharging   rule    (D.    C), 

3754 
order  for  summons  (111.),  3718 
parties,  petition,  individual,  3670 
parties,  petitioner,  municipality,  3671 
parties,  respondents,  3672 
pension,  allowance,  3732 
pension,  reinstatement,  petition   (111.),  3703 
peremptory  writ   (D.  C),  3762 
peremptory  writ,  judge's  resignation,  3760 
peremptory  writ,  requisites,  3761 
permanent  alimony,  answer  (Mich.),  3739 
permanent  alimony,  petition  (Mich.),  3704 
permit  or  license,  cigars,  petition  (111.),  3706 
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[REFERENCES  ARE  TO  sections] 

MANDAMUS — continued 

permit    or    license,    insurance    business,    renewal,    answer 

(Fla.),  3740 
permit   or    license,    insurance    business,    renewal,    petition 

(Fla.),  3707 
permit  or  license,  junk  dealer,  petition   (111.),  3708 
permit  or  license,  petition,  necessary  averments,  3705 
petition,  averments,  right  and  duty,  3683 
petition,  entitling,  3681 
petition,  relator,  3682 
petition,  relief,  3684 
pleading,  3675 

poor  person's  right  to  sue,  3658 
practice  in  supreme  court,  3676 
proceeding,  nature,  3624 
property  right,  3627 
public  duty,  3630 
public  right,  estoppel,  3628 
quo  warranto,  failure  to  proceed  by,  3660 
quo  warranto,  removal  from  board  of  education,  petition 

(111.),  3709 
railroad's  operation,  3661 
replication,  admission,  3746 
replication,  requisites,  3745 
reports  by  foreign  companies,  3662 
restoration  to  office,  3663 
return  to  peremptory  writ  (D.  C),  3762 
return  to  rule  to  show  cause  (D.  C),  3719 
return  to  summons  (111.),  3720 
rule  to  show  cause  (D.  C),  3719 
rule  to  show  cause  (Mich.),  3722 
rule  to  show  cause  and  injunction  (Mich.),  3723 
service,  irregular,  waiver,  3733 
special  assessments,  appropriation  to  pay  public  benefits, 

petition  (111.),  3710 
special  assessments,   crediting  instalments,  petition    (111.), 

3711 
special  assessment,  voucher,  payment,  3664 
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[references  are  to  sections] 
MANDAMUS — continued 

special   assessment;    voucher,    payment,    answer,    necessary 

averments,  3741 
statute  of  limitations,  123 
statutory  duty,  3631 
summons,  general  (111.),  3720 
summons,  return  day,  practice,  3717 
summons,  supreme  court    (111.),   3721 
taxation,    omitted   property,   3665 
taxation,  omitted  property,  petition  (111.),  3687 
taxation,  omitted  property,  petition  requisites,  3686 
taxation,  revision,  3666 
taxing  costs,  3667 
title  to  public  office,  3659 
township  organization,  answer,  3742 
township  organization,  petition   (111.),  3712 
township  organization,  replication,   3742 
writ,  nature,  3626 

MANUFACTURED  ARTICLES, 

acceptance  refused,  Narr.  (111.),  1049 
personal  injuries  received  from,  action,  1570 

MANUFACTURED  MATERIAL, 

acceptance  refused,  Narr.  (111.),  1050 

MANUFACTURING  GOODS, 

per  sample,  refusal,  Narr.  (111.),  1051 

MANUFACTURING  PLANT, 

refrigerating  system,  Narr.  (111.),  1052 

MASTER  AND  SERVANT, 
action,  1445,  1453 
action  against  both,  1451 
appliance  and  machinery,  1454 
appliance  and  machinery,  action,  1454 
appliance  and  machinery,  notice,  1454 
appliance  and  machinery,  patent  and  latent  defects,  action, 
1454 
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[references  are  to  sections] 
MASTER  AND  SERVANT— continued 
concurrent  negligence,  1459 
declaration,  1471  et  seq. 
duty  to  warn  of  danger,  1456 
foreman  as  vice-principal,  proof,  1486 
foreman's  negligence,  1458 
general  and  special  employment,  test,  1447 
implements  and  instrumentalities,  1454 
independent  contractor,  appliance  and  machinery,  action, 

1454 
latent  defects  in  material,  liability,  1454 
patent  defects,  employee's  duty,  1454 
personal  duties  of  master,  1453 
release  from  liability,  validity,  1679 
rest  period,  liability,  1460 
rules  and  regulations,  duty  to  publish,  1457 
safe  place,  1455 

unusual  dangers,  duty  to  warn,  1456 
vice-principal  defined,  1453 

MECHANIC'S  LIEN, 

bill  of  particulars,  (Fla.),  1055 
notice  (Fla.),  1054 
notice  (111.),  1054 
Narr.   (Fla.),  1055 
subcontractor,  action,  1053 

MESNE  PROFITS  AND  IMPROVEMENTS, 
claim,  nature  of  suggestion,  1953 
copy  of  account  sued  upon  (111.),  1956 
declaration  (111.),  1955 
general  issue   (111.),  1959 
improvements,  allowance,  1960 
improvements,  set-off,  plea  (111.),  1961 
judgment  (111.),  1964 
notice  (111.),  1954 
replication   denying  right  to   set-off  against   claim    (111.), 

1961  (p.  1276) 
return  (111.),  1957 
statute  of  limitations,  96 
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[references  are  to  sections] 
MESNE  PROFITS  AND  IMPROVEMENTS— continued 
statute  of  limitations,  plea  (111.),  1962 
summons  (111.),  1958 
verdict  (111.),  1963 

MINE  INJURIES, 
assumed  risk,  1655 

certificate  of  competency,  effect,  1572 
collision,  Narr.   (111.),  1574 
contributory  negligence,  1663 
coupling  cars,  Narr.  (W.  Va.),  1575 
dangerous  condition,  action,  1576 
dangerous  condition,  duty,  nature,  1571  (p.  965) 
dangerous  condition,  gob,  Narr.    (111.),  1577 
dangerous  condition,  limitation,  1675 
dangerous  condition,  live  wire,  Narr.  (111.),  1578 
dangerous  places,  marking,  1675 
declaration  requisites,  1573 

defense  that  violation  of  statute  was  not  wilful  inadmis- 
sible, 1676 
elevator,  air-brake  defective,  Narr.   (Va.),  1579 
examination  of  mine,  duty,  1571  (p.  965) 
explosion,  Narr.  (111.),  1580 
explosion,  Narr.  (W.  Va.),  1580  (p.  988) 

fellow-servant  rule  inapplicable,  1672 

hole  unguarded,  Narr.  (W.  Va.),  1581 

insufficient  light,  Narr.  (111.),  1582 

liability,  parties,  1572 

Mines  and  Miners'  act,  nature  and  scope,  1571 

parties,  1572 

props,  action,  1583 

props  not  supplied,  Narr.   (111.),  1584 

props  not  supplied,  Narr.  (W.  Va.),  1584  (p.  994) 

re-marking  or  re-tracking  old  marks,  1571  (p.  965) 

shot-firer's  duty,  nature,  1572 

statute,  validity,  1674 

tools,  machinery  defective,  action,  1585 

tramway  track,  action,  1586 

tramway  track,  construction,  action,  1586 

trapper,  ventilation,  action,  1587 
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[references  are  to  sections] 
MINE  INJURIES— continued 

trapper,  want  of,  Narr.  (111.),  1588 

ventilation,  principal  doorway,  1587 

violation  of  statute  must  be  wilful,  1571   (p.  965) 

violation  of  statute  was  not  wilful  is  no  defense,  1676 

whether  person  is  a  shot-firer  is  a  question  of  fact,  1572 

MINES  AND  MINERS'  ACT, 
nature  and  scope,  1571 

MINORS, 

injury  to,  action,  1465 
statute  of  limitations,  63 

MISCARRIAGE  OF  JUSTICE, 
theory  of  the  case,  2  (p.  5) 

MISJOINDER, 

plaintiffs,  demurrer,  632 

MISJOINDER  OF  ACTIONS, 
waiver,  554  (p.  196) 

MISJOINDER  OF  PARTIES, 
demurrer,  Illinois,  644 
ex  delicto  actions,  587 
practice,  587 

MISNOMER, 

appeal  case,  waiver,  2403 

correction,  effect,  221 

plea,  District  of  Columbia,  590 

plea,  requisites,  589 

replication,  nature,  591 

waiver,  588 

waiver  in  ex  delicto  action,  742 

MISSTATEMENT  OF  FACTS, 
practice,  615 
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MONEY  HAD  AND  RECEIVED, 
action,  1056 

MONEY  PAID  UNDER  PROTEST, 

action,  1056 

MONEY  STOLEN, 
Narr.  (Md.),  1059 

MORTGAGEE, 

ejectment,  statute  of  limitations,  119 

MOTION, 

amendment  to  declaration,  521 

attorney's  fees,  716,  1695 

bankruptcy,  motion  for  staying  order,  599 

bill  of  particulars  in  personal  injury  case   (111.),  1643 

bill  of  particulars,  nature,  874 

cumbering  record,  724 

denial,  constructive,  4415 

dilatory  motions,  practice,  4409 

dismissal  for  want  of  declaration,  510 

election  of  counts,  436 

exceptions,  practice,  4419 

extension  of  time  to  plead,  879 

false  return,  practice,  584 

frivolous  demurrer,  626 

judgment  (D.  C),  1261 

judgment  in  action  of  account,  2167 

judgment  non  obstante  veredicto  saves  error  in  overruling 

demurrer  by  pleading  over,  617 
jurisdiction  of  the  person,  witness'  privilege,  Maryland,  581 
leave  to  reply  specially  and  double,  921 
misnomer,  practice,  588  (p.  216) 
motion  defined,  4408 
new  trial  in  ejectment  (111.),  1950 
oral,  4410 

oyer,  District  of  Columbia,  758 
oyer,  Illinois,  758 
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[references  are  to  sections] 
MOTION— continued 

pleading  over,  requisites,  618 

poor  person,  to  sue  as,  256 

proof  of  service,  4414 

quashing  summons,  546 

quashing  summons,  appearance,  543   (p.  190) 

quashing  summons  in  appeal  case  (Md.),  2400 

rejecting  pleading,  Maryland,  405 

separate  jury,  appearance,  543  (p.  190) 

setting  aside  default  by  "defendants,"  appearance,  543  (p. 

190) 
to  become  party  to  action  of  ejectment  (111.),  1866 
variance  between  writ  and  declaration,  waiver,  544 

MOTION  FOR  JUDGMENT, 

account  and  surety's  promissory  note,   affidavit  of  claim 

(Va.),  3768 
account  and  surety's  promissory  note,  notice  and  motion 

(Va.),  3763 
affidavit  of  defense  (Va.),  3773 
forthcoming  bond,  notice  and  motion   (Va.),  3764 
insurance,  lapse  of  policy,  grounds  of  defense  (Va.),  3772 
insurance,  life,  notice  and  motion  (Va.),  3765 
motion  to  quash,  nature,  3771 
promissory   note,   endorsee   v.    makers,   notice   and  motion 

(Va.),  3766 
return  (Va.),  3769 
return  (W.  Va.),  3770 
school  bond,  board  of  education  v.  custodian  teachers'  fund, 

notice  and  motion  (W.  Va.),  3767 
verdict  (Va.),  3774 

MOTION  TO  DIRECT  VERDICT, 
abiding  by  motion,  practice,  4578 
directing  verdict,  4575 
evidence,  admission,  waiver,  4583 
grounds,  718,  4573 
instruction,  defects  not  cured,  4584 
instruction,  practice,  4577 
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[references  are  to  sections] 
MOTION  TO  DIRECT  VERDICT— continued 
law  and  fact,  test,  4574 
motion  upon  all  the  evidence  (111.),  4582 
motion  upon  plaintiff's  evidence  (111.),  4581 
moving  and  renewing,  practice,  4576 
nature  and  effect,  4572 
practice,  waiver,  4579 
requisites,  4580 

MOTION  TO  QUASH, 
capias,  347 

judgment,  317   (p.  107) 
requisites,  317  (p.  107) 
waiver,  317 
want  of  service,  317 

MOTION  TO  STRIKE, 

improper  matter  in  declaration,  738 

practice,  883  (p.  324) 

superfluous  matter  in  replication,  923 

MOTOR  OR  TROLLEY, 

unsafe,  injury  to  conductor,  Narr.  (111.),  1589 

MOVING  STEAM  CARS, 

injury  while  stepping  on,  etc.,  action,  1590 

MOVING  STREET  CAR, 

injury  while  getting  off  and  on,  action,  1591 

MUNICIPAL  CORPORATION, 
action,  venue,  Illinois,  166 
action,  venue,  Maryland  and  Michigan,  167 
bad  faith  and  collusion,  practice,  25 
collateral  attack,  757 
paving  under  viaduct,  action,  1060 
personal  injuries,  statute  of  limitations,  88 
record,  amendment,  3841 
sidewalk  injury,  liability,  1610 
statute  of  limitations,  68 
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MUNICIPAL  COURTS, 

abatement,  practice,  5338 

affidavit  of  merits,  practice,  5339 

answer  to  interrogatories,  5337 

appeal,  bill  of  exceptions,  first  class  cases,  practice,  5350 

appeal,  bill  of  exceptions,  fourth  class  cases,  practice,  5351 

appeal,  bill  of  exceptions,  statute,  validity,  5349 

appeal,  certificate  concerning  validity  of  ordinance,  5352 

appeal,  certificate  of  importance,  5347 

appeal,  jurisdiction  generally,  5346 

appeal,  stay  bond,  5353 

appeal,  tax-judgment,  5348 

assignment,  practice,  5340 

automobile  injury,  statement  of  claim,  5327 

bill  of  particulars,  misnaming  action,  5326 

bill  of  particulars,  object,  5325 

bridge-tender's  negligence,  statement  of  claim,  5328 

change  of  venue,  application,  5333 

charge  to  jury,  practice,  5342 

constitutional  provision,  scope,  5318 

demand  for  jury,  5335 

demand  for  jury,  time,  5334 

fire  caused  by  negligence,  statement  of  claim,  5329 

foreign  corporations,  5324 

instructions,  oral,  5341 

interrogatories,  5336 

judgment,  5344 

judgment,  abbreviations,  5343 

judgment,  vacating,  jurisdiction,  5345 

loss  of  goods  by  carrier,  statement  of  claim,  5330 

loss  of  goods  by  innkeeper,  statement  of  claim,  5331 

mechanic's  lien,  jurisdiction.  5321 

nature  and  origin,  5319 

organization,  5320 

personal  injuries,  jurisdiction,  5322 

sale  of  poison  without  prescription,  statement  of  claim,  5332 

statement  of  claim,  misnaming  action,  5326 

statement  of  claim,  object,  5325 

territorial  jurisdiction,  5323 
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MUTUALITY, 
want  of,  743 


N 


NAME, 

middle,  277 

NAVIGATION, 

obstructing,  declaration  requisites,  1346 
obstruction,  action,  1345 

NECESSARY, 

denned,  1494 

NECESSARY  PARTIES, 

omission,  practice,  556  (p.  197) 

NE  EXEAT, 

bond  (111.),  3780 
jurisdiction,  fraud,  3776 
motion  to  quash,  practice,  3782 
order,  3778  (p.  2378) 
petition  (111.),  3778 
petition,  amendment,  3779 
petition,  requisites,  3777 
proceeding,  nature,  3775 
return,  3781   (p.  2379) 
writ  (111.),  3781 

NEGLIGENCE, 

accord  and  satisfaction  with  one  joint  wrongdoer,  effect, 

1678 
action,  gist,  1434 
act  of  God,  13 
anticipating,  1441 

appliance  and  machinery,  patent  and  latent  defects,  1454 
assumed  risk,  1646  et  seq. 
at  common  law,  defined,  1443 
bridge-tender,  action,  1509 
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[references  are  to  sections] 
NEGLIGENCE— continued 

charitable  institutions,  1447 

common  carrier  of  passengers  degree  of  care,  1468 

companion  of  driver,  1440 

concurrent  negligence,   fellow-servant,   1670 

concurrent  negligence  of  vice-principal  and  fellow-servant, 

action,  1671 
continuous  cause,  14 
contributory  negligence,  1659  et  seq. 
corporation,   independent  contractor,   1558 
covenant  not  sue  and  release,  distinction,  ]678 
dangerous  substance,  duty  to  warn,  1456 
declaration,  1471  et  seq. 

defects  in  streets  or  highways,  action,  1620  (p.  1072) 
denned,  1436 

employer's  liability,  release,  validity,  1679 
fellow-servant,  1668  et  seq. 
foreman,  1458 
foreman,  action,  1671 
foreman  as  vice-principal,  proof,  1486 
getting  on  or  off  moving  street  car,  1591 
getting  on  or  off  moving  train  of  steam  cars,  1590 
implements  and  instrumentalities,  1454 
independent  contractor,  1558 
injury  and  death  in  another  state,  action,  1470 
injury  to  minor,  action,  1465 
joint  wrongdoers,  action,  1451 
latent     defect     in     material     used     in     construction     of 

machinery,  1454 
lessor  and  lessee  of  railroad,  action,  1452 
master  and  servant,  1445 
Mines  and  Miners'  act,  nature  and  scope,  1571 
municipal  corporation,  independent  contractor,  1558 
municipality,  action,  1448 
municipality;  notice,  necessity,  1461 
municipality,  respondeat  superior,  1448 
municipality's  fault  must  be  the  proximate  cause  of  the 

injury,  1620  (p.  1072) 
obeying  general  or  special  order,  action,  1652 
ordinary  care,  nature,  1677 
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[references  are  to  sections] 
NEGLIGENCE— continued 

passenger  holding  free  railroad  pass,  liability,  1468 

personal  duties  of  master,  1453 

personal  injuries,  1434  et  seq. 

principal  and  agent,  liability,  1466 

proof,  presumption,  1480 

protecting  one's  property,  action,  1598 

public  agents,  liability,  1467 

public  contractors,  liability,  1467 

public  officials,  liability,  1467 

release,  impeachment,  1679 

release  of  damages,  effect,  1679  (p.  1136) 

release  of  employer's  liability,  validity,  1679 

release  to  joint  wrongdoer,  effect,  1678 

respondeat  superior,  relation  of  employment  essential,  1447 

rest  period,  1460 

rules  and  regulations,  1457 

safe  place,  1455 

sheriff,  statute  of  limitations,  65 

trespasssers  and  licensees  on  land  and  buildings,  liability, 

1469 
trespassers  and  licensees  upon  railroads,  liability,  1469 
unlighted  station  grounds,  etc.,  1525 
vice-principal,  action,  1451 
vice-principal,  1671 

want  of  ownership  and  control,  pleading,  1689 
wrongful  death,  action,  1641 

NEGOTIABLE  INSTRUMENTS, 
consideration,  parol  evidence,  706 

NEW  ASSIGNMENT, 
admission,  381 
matters  of  aggravation,  382 

NEW  CAUSE  OF  ACTION, 

test,  812 

NEW  TRIAL, 

absence  of  verification  to  plea  denying  possession,  etc.,  in 
ejectment  cured  by  verdict,  1915  (p.  1258) 
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i 
[references  are  to  sections] 

NEW  TRIAL— continued 

counter-affidavits,  practice,  4734 

exceptions   (Mich.),  4742 

exception,  practice,  4739 

Florida  practice,  4723 

granting  or  refusing,  practice,  4733 

grounds,  improper  argument,  4713 

grounds,  improper  conduct  of  jury,  4718 

grounds,  inadequate  verdict,  4716 

grounds,  incompetent  evidence,  4714 

grounds,  loss  of  instructions,  4717 

grounds,  motions,  4719 

grounds,  newly  discovered  evidence,  4715 

grounds,  variance,  4720 

grounds,  verdict  contrary  to  instructions,  4721 

Illinois  practice,  4725 

immaterial  issue  cured  by  verdict,  884 

jurisdiction,  continuance,  4708 

jurisdiction,  death  or  resignation  of  trial  judge,  4709 

motion  (D.  C),  4722 

motion  (Fla.),  4724 

motion  (111.),  4728 

motion  (Md.),  4729 

motion  (Mich.),  4731 

motion,  grounds,  statement,  waiver,  4726 

motion,  grounds,  sufficiency,  4727 

motion,  nature  and  scope,  4707 

necessity  of  motion,  evidence,  4710 

necessity  of  motion,  matters  of  law,  4711 

necessity  of  motion,  trial  before  court,  4712 

notice,  new  grounds  (D.  C),  4732 

omission  to  aver  consideration  is  not  cured  by  verdict,  941 

(p.  349) 
omission  to  aver  due  care  cured  by  verdict,  1482,  1483 
omission  to  aver  promise  cured  by  verdict,  942 
omission  to  negative  relation  of  fellow-servant  is  cured  by 

verdict,  1486 
order  (Mich.),  4740 
order   (Miss.),  4743 
order  (W.  Va.),  4744 
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[references  are  to  sections] 
NEW  TRIAL — continued 

order  on  defendant's  motion  (111.),  4738 
order  on  plaintiff's  motion  (111.),  4737 
order  to  dismiss  motion  (Md.),  4730 
reasons,  practice,  4741 
remittitur,  consent   (Mich.),  4736 
remittitur,  consent   (Miss.),  4736 
remittitur,  permissible,  4735 
validity  of  statute,  822 

NEXT  FRIEND, 

authority  to  use  name  as,  417 

authority  to  use  name  of  (Md.),  1341  (p.  724) 

consent,  220 

NEXT  OF  KIN, 
action,  1465 

NIL  DEBET, 

District  of  Columbia,  1819 
Illinois,  1820 
Mississippi,  1821 
pleading,  1816 
West  Virginia,  1820 

NIL  DICIT, 

cross-motion,  practice,  4700 

grounds,  affidavit  of  merits,  4696 

grounds,  declaration  unanswered,  4697 

grounds,  defective  or  want  of  plea,  4698 

order  (Miss.),  4701 

part  of  demand,  practice,  4699 

NITRIC  ACID, 

injury  to  workman,  Narr.  (Mich.),  1592 

NOLLE  PROSEQUI, 

practice,  4702 
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[references  are  to  sections] 
NON  ASSUMPSIT, 
pleading,  1817 
practice,  1220 
See  general  issue 

NON  COMPOS  MENTIS, 
parties,  195 

NON  DAMNIFICATUS, 

general  plea,  1799 

plea  in  action  on  replevin  bond   (111.),  1808 

pleading,  1798 

special  plea  (111.),  1800 

NON  DETINET, 

District  of  Columbia,  1851 
nature  and  scope,  1850 
West  Virginia,  1852 

NON  EST  FACTUM, 

accord  and  satisfaction,  745 

alteration  of  instrument.  745 

Florida  practice,  744 

fraud  and  circumvention,  745 

Illinois  practice,  744 

incapacity  to  contract,  745 

Michigan  practice,  744 

plea,  District  of  Columbia,  746 

plea,  Illinois,  746 

plea,  Maryland,  746  (p.  277) 

plea,  Mississippi,  746  (p.  277) 

plea,  nature  and  effect,  744 

replication,  746  (p.  276) 

West  Virginia  practice,  744  (p.  275) 

NONJOINDER  OF  PARTIES, 

abatement,  556   (p.  197) 
demurrer,  Illinois,  645 
ex  delicto  actions,  587 
partners,  abatement,  587 
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[references  are  to  sections] 
NONJOINDER  OF  PARTIES— continued 
practice,  587 
waiver,  554  (p.  196) 

NON-PERFORMANCE, 

by  plaintiff,  plea   (recoupment)    in  action  of  debt   (111.), 

1801 
plea  (Md.),  1188 

NONRESIDENTS, 

criminal  process,  162 
defined,  168 
jurisdiction,  143 
partner,  jurisdiction,  144 
statute  of  limitations,  64 

NONSUIT, 

misjoinder  of  parties,  186 

misjoinder  or  nonjoinder  of  plaintiffs,  4704 

nature  and  effect,  4703 

order  (Miss.),  4706 

practice,  4705 

statute  of  limitations,  84 

NOTARY'S  CERTIFICATE, 

proof  of  fire  loss,  1002  ((p.  394) 

NOTE  OF  ISSUE, 

District  of  Columbia,  912 

NOT  GUILTY, 

plea,  1424  et  seq. 
See  general  issue 

NOTICE, 

amendment  to  declaration,  520,  525 
appearance,  Michigan,  541   (p.  189) 
contested  motion  calendar,  4355 
joinder  in  demurrer,  Florida,  677 
jurisdiction,  147 
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[references  are  to  sections] 

NOTICE— continued 

mechanic's  lien  (Fla.),  1054 

mechanic's  lien   (111.),  1054 

motion,  4356 

necessity,  4353 

obstruction  of  highway,  requisites,  1753 

of  attorney's  lien  in  personal  injury  case  (111.),  1698 

overflow  of  land,  requisites,  1357 

pleading,  requisites,  387 

service,  registration,  4357 

sufficiency,  4354 

sworn  copies  of  abstract  of  title  in  ejectment,  1933 

want  of  notice,  appearance,  544 

NOTICE  OF  PERSONAL  INJURIES, 
Michigan,  1463 
mode  of  service,  1464 
necessity,  1461 
requisites,  1462 
service  upon  village  clerk,  1464 

NOTICE  OP  TRIAL, 

District  of  Columbia,  912 

NOTICE  TERMINATING 
ordinary  lease  (111.),  1872 
railroad  lease  (111.),  1873 

NOTICE  TO  GUARANTOR, 

in  ejectment  (Mich.),  1897 

NOTICE  TO  LANDLORD, 
in  ejectment  (111.),  1896 

NOTICE  TO  MUNICIPALITY, 

of  personal  injuries  (111.),  1613  (p.  1058) 
want  of  notice  of  claim  for  personal  injuries  provable  un- 
der general  issue,  1688 
want  of  notice  of  claim  for  personal  injuries,  waiver,  1688 
wrongful  death,  necessity  of  notice,  1642 
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[references  are  to  sections] 

NOTICE  TO  PLEAD, 

District  of  Columbia,  496 
ejectment  (Va.),  1894 
ejectment  (W.  Va.),  1895 
Maryland,  497 
Michigan,  498 

NOTICE  WITH  GENERAL  ISSUE, 
admission,  871 

adverse  possession   (Mich.),  1903 
bankruptcy,  600  (p.  221) 
cancelation  and  other  defenses  in  action  on  fire  insurance 

policy  (Mich.),  1231 
execution  of  instrument,  744 
general  defenses  to  action  on  fire  insurance  policy   (111.), 

1234 
general  defenses  to  action  on  fire  insurance  policy  (Mich.), 

1234  (p.  612) 
general  set-off  (Mich.),  1236   (p.  615) 
increased  hazard,  etc.,  in  action  on  fire  insurance  policy 

(Mich.),  1233 
in  ejectment  (Mich.),  1928 
justification  in  slander,  nature,  1417 
justification  in  slander,  sufficiency,  1420 
justification,  requisites,  1404 
Michigan,  872 

Michigan  practice,  869  (p.  319) 
misrepresentations  or  warranties  in  actions  for  insurance, 

practice,  1230 
nature  and  effect,  869 
object,  869  (p.  319) 
other  insurance   (Mich.),  1235 
plaintiff  caused  fire   (Mich.),  1232 
plaintiff  is  not  innocent  holder  of  check  (111.),  1228 
set-off  of  amount  due  under  co-operative  contract    (111.), 

1236 
sufficiency,  test,  869  (p.  319) 
sufficiency,  test  in  Michigan,  869  (p.  319) 
tender,  844 
usury,  854 
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[references  are  to  sections] 
NULLITY, 

defined,  395 

NUL  T1EL  CORPORATION, 

capacity  to  sue,  588  (p.  216) 
defendant,  nature  of  plea,  592 
defendant,  practice,  592 
defendant,  requisites  of  plea,  592 
plaintiff,  nature  of  plea,  592 
practice,  1220 

NUL  T1EL  CORPORATION  PLAINTIFF, 
estoppel,  747 
nature  and  scope,  747 
plea,  749 
pleading,  747 
proof,  748 

NUL  TIEL  RECORD, 
judgment,  nature,  753 
pleading,  when,  698 
plea,  752 
plea,  nature,  750 
proof,  coverture,  751 
replevin  suit  dismissal,  plea  b,  752 

0 
OATH, 

as  administrator,  2237  (p.  1443)  et  seq. 
as  executor  (Miss.),  2248 

OATH  OF  AUDITORS, 

in  action  of  account,  2162 

OFFER, 

acceptance,  10 

OFFICIAL  BOND, 

action,  demand,  1754 

estoppel  of  sureties  and  principal,  1784 
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[references  are  to  sections] 

OPEN  ACCOUNT, 

action,  accrual,  99 
Narr.  (Miss.),  949 

OPEN  SWITCH, 

injury  to  passenger,  Narr.  (111.),  1594 

OPTIONS, 

gambling,  statute  of  limitations,  77 

ORDER  FOR  SEIZURE, 

in  detinue  (W.  Va.),  1840  (p.  1231) 

ORDERS  AND  JUDGMENTS, 

abbreviations,  practice,  4615 

admitting  will  to  probate  (111.),  2408 

admitting  will  to  probate  (W.  Va.),  2408   (p.  1550) 

admitting  will  to  probate,  requisites,  2407 

amended  declaration,  522 

amendment  (111.),  4646 

amendment,  jurisdiction,  4645 

amendment  to  declaration,  521 

appeal  and  writ  of  error,  4830  et  seq. 

appeal  by  plaintiff,  1433 

appeal  or  writ  of  error,  case  made,  4986  et  seq. 

appeal  or  writ  of  error,  praecipe  for  record,  5010  et  seq. 

as  process,  style,  270 

assumpsit  (Miss.),  1262 

assumpsit  (Va.),  1262 

assumpsit,  amount,  interest,  1260 

attorney's  fees  (111.),  1696 

attorney's  lien  in  personal  injury  case,  1701 

bill  of  exceptions,  4900  et  seq. 

capias,  discontinuance,  348 

case  (Miss.),  1432 

certainty  and  consistency,  4616 

confessing  and  sustaining  demurrer,  691 

concurrent  jurisdiction,  148 

count  charging  joint  negligence,  1471 

covenant,  practice,  1713 
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[references  are  to  sections] 
ORDERS  AND  JUDGMENTS— continued 
craving  oyer,  655 
cumbering  record,  724 

damages  on  insurance  policy,  1043  (p.  463) 
debt,  Mississippi,  1828 
debt,  requisites,  1827 
default  judgment,  4652  et  seq. 
default,  res  judicata,  779 
demurrer,  costs,  563 
demurrer,  practice,  690,  692 
demurrer,  withdrawal,  costs,  697 
detinue,  nature,  1855 
detinue,  Virginia,  1856 
discontinuance,  4683  et  seq. 
dismissal,  4691  et  seq. 
dismissal,  practice  in  ejectment,  1940 
ejectment  (111-)?  1945 
ejectment  (Miss.),  1945   (p.  1267) 
ejectment,  appeal,  1944 
ejectment,  costs,  apportionment,  1943 
ejectment,  estate  or  interest  (111.),  1885 
ejectment,  tenants  in  common,  effect,  1942 
erroneous,  res  judicata,  781 
general  demurrer,  res  judicata,  111 
granting  new  trial  in  ejectment  (111.),  1951 
granting  new  trial  in  ejectment,  appeal,  1952 
joint  plaintiffs,  practice,  4619 
joint  wrongdoers,  practice,  4620 
judgment,  amount,  ad  damnum,  4624 
judgment,  amount,  interest,  4625 
judgment,  amount,  tender,  refunding,  4626 
judgment,  appearance  clause   (Fla.),  4639 
judgment,  appearance  clause   (Miss.),  4639   (p.  2786) 
judgment  by  confession,  practice,  4651 
judgment,  costs,  attorney's  fees,  4630 
judgment,  costs,  generally,  4627 
judgment,  costs,  school  trustees,  4628 
judgment,  costs,  tender,  practice,  4629 
judgment,  exception  and  appeal  (111.),  4644 
judgment,  exception  and  appeal  (W.  Va.),  4644  (p.  2788) 
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[references  are  to  sections] 
ORDERS  AND  JUDGMENTS— continued 

judgment,  exception  and  appeal,  nature  and  scope,  4642 
judgment,  exception  and  appeal,  recital,  4643 
judgment,  execution,  commissioners  of  highways,  4631 
judgment,  execution,  counties,  4632 
judgment,    execution,    executor,    administrator    and    heirs, 

practice,  4634 
judgment,  execution,  executor  and  administrator,  practice, 

4633 
judgment,  execution,  receivers,  practice,  4635 
judgment,  "execution,  school  trustees,  4636 
judgment,  ideo  consideratum  est,  defendant   (Miss.),  4641 
judgment,  ideo  consideratum  est,  defendant  (W.  Va.),  4641 

(p.  2787) 
judgment,  ideo  consideratum  est,  plaintiff  (Fla.),  4640 
judgment,  imprisonment,  4637 
judgment,  stay  of  execution,  effect,  4638 
jurisdiction,  recital,  presumption,  4617 
jurisdiction,  service,  constructive,  4607 
jurisdiction,  subject  matter,  4608 
misnomer,  abatement,  4621 
motion  for  judgment  (D.  C),  1261,  4610 
motion  to  quash  summons,  317  (p.  107) 
nil  dicit,  4696  ct  seq. 

nil  dicit  on  immaterial  issue,  practice,  884 
nolle  prosequi,  practice,  4702 

non  obstante  veredicto  obviates  waiver  by  pleading  over,  617 
non  obstante  veredicto  on  immaterial  issue,  practice,  884 
nonresidents,  171 

nonresidents,  security  for  costs,  4622 
nonsuit,  4703  et  seq. 
nunc  pro  tunc,  jurisdiction,  4613 
nunc  pro  tunc,  leave  of  court,  4614 
order  for  entry  to  use  (D.  C),  4611 
overruling  demurrer  to  declaration,  Florida,  695 
overruling  demurrer  to  declaration,  Michigan,  695 
overruling  demurrer  to  declaration,  practice,  694 
overruling  demurrer  to  plea,  nature  and  effect,  696 
oyer,  granting,  758 
partial  default  in  action  of  debt,  practice,  1826 
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[references  are  to  sections] 
ORDERS  AND  JUDGMENTS— continued 
parties,  assumed  name,  180 
partner,  adding,  782  (p.  290) 
partnership,  res  judicata,  782 
partnership,  survivor,  4623 
plea  in  abatement,  costs,  563 
plea  in  abatement,  discretion,  563 
plea  in  abatement,  nature,  563,  564 

plea  in  estoppel,  nature  of  judgment,  753 

plea,  practice,  707 

recoupment,  amount,  771 

rejecting  pleading,  405   (p.  144) 

replevin,  2034  et  seq. 

requisites  under  Dram-Shop  act,  1431 

res  judicata,  requisites,  777 

revocation  of  letters  (111.),  2273 

rights  of  parties,  4609 

satisfaction  (111.),  4650 

satisfaction  (Md.),  4650 

satisfaction  (Va.),  4650  (p.  2792) 

satisfaction,  joint  wrongdoers,  43 

satisfaction,  praecipe  or  order  (D.  C),  4650 

scire  facias,  practice,  4648 

scire  facias  proceeding,  nature,  4647 

scire  facias,  writ  (III),  4649 

scire  facias,  writ  (Va.),  4649   (p.  2790) 

service  upon  less  than  all,  practice,  4618 

set-off,  amount,  804 

setting  aside  and  re-reference  in  action  of  account,  2165 

setting  demurrer  for  hearing,  671 

several  in  ejectment,  1941 

severance  of  action,  186  (p.  60) 

special  demurrer,  res  judicata,  111 

special  finding  and  general  verdict,  practice,  4612 

substituting  attorney,  550   (p.  193) 

sustaining  demurrer,  Illinois,  693 

sustaining  demurrer,  Michigan,  693 

sustaining  demurrer,  West  Virginia,  693 

taxes,  res  judicata,  783 

tender,  amount,  836 
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[references  are  to  sections] 
ORDERS  AND  JUDGMENTS— continued 
tender,  costs,  837 
test  ease,  res  judicata,  784 
to  account  in  action  of  account,  2161 
trespass,  2115  et  seq. 
voluntary  associations,  209 

ORDINANCE, 

nature  and  effect,  754 

pleading,  388 

pleading  in  action  on  the  case,  1411 

pleading,  requisites,  756 

reasonableness,  burden  of  proof,  755 

validity,  construction,  755 

validity,  pleading,  390 

ORDINARY  CARE, 
law  and  fact,  1677 
nature,  1677 

OUTLAWRY, 

Michigan,  3783 

OVERFLOW  OF  LANDS, 

dam  across  slough,  Narr.  (Ill),  1349 

ditch  improperly  constructed,  Narr.  (111.),  1350 

drainage  channel,  action,  1351 

drainage  channel,  Narr.    (111.),  1352 

embankment,  action,  1353 

embankment,  Narr,  (111.),  1354 

embankment,  Narr.  (Md.),  1354  (p.  735) 

embankment,  Narr.  (W.  Va.),  1354  (p.  736) 

levee  construction,  action,  1355 

levee  construction,  Narr.  (111.),  1356 

notice  requisites,  1357 

sewer  insufficient,  Narr,  (HI.),  1358 

sewer  insufficient,  Narr.  (Md.),  1358  (p.  742) 

OWNERSHIP  OF  PROPERTY, 
denial,  plea  (111.),  1412 
denial,  plea  (Md.),  1412 
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[references  are  to  sections] 

OYER, 

motion,  District  of  Columbia,  758 
motion,  Illinois,  758 
order  granting,  758 
plea,  commencement,  888 
premature  action,  739 


PARTIES, 

alien  as  beneficial  plaintiff  in  personal  injury  action,  1449 

amendment  after  verdict,  210 

assignee,  189 

assumed  name,  180 

beneficial  plaintiff,  alien,  1449 

change  of  defendant,  petition  and  order,  212 

corporations,  190 

counties,  191 

designation,  179 

ex  delicto  action,  177  (p.  58) 

executors,  192 

foreign  corporations,  qualifying,  193 

guardian,  201 

highway  commissioners,  208 

husband  and  wife,  194 

improper,  dismissal,  218 

insane  persons,  195 

intermarriage,  order  of  substitution,  219 

joinder,  184 

joint  and  several  obligees  and  obligors,  defendants,  197 

joint  and  several  obligees  and  obligors,  plaintiffs,  196 

joint  owners,  198 

joint  wrongdoers,  199,  1451 

joint  wrongdoers,  receivers,  204 

legal  and  equitable  title,  177 

legatees,  200 

lessor  and  lessee  of  railroad  in  ex  delicto  action,  1452 

master  and  servant,  1451 

middle  name,  181 

minors,  201 

misjoinder,  186 
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PARTIES— continued 

misnomer,  correction,  practice,  221 

nonjoinder,  185 

nominal,  182 

nonjoinder,  185,  186  (p.  60) 

nonresidents,  202 

Odd  Fellows,  209  (p.  66) 

partners,  203 

personal  injuries,  husband  and  wife,  1450 

proahein  amy,  201 

receivers,  204 

religious  organizations,  205 

school  districts,  206 

state  board  of  health,  207 

substitution,  order,  219 

suggestion  of  death,  necessity,  213 

theory  of  the  case,  2  (p.  5) 

townships,  208 

use  plaintiff,  177  (p.  58),  182 

voluntary  associations,  209 

withdrawal,  187 

PARTNERSHIP, 

denial,  plea  (111.),  1171 

plea,  605,  759 

replication  to  plea  of,  605 

PAVING  UNDER  VIADUCT, 
action,  1060 

PAYMENT, 
check,  948 

nature  and  scope,  760 
part,  effect,  760 
pleading,  1218 

plea  in  action  of  debt  (111.),  1802 
plea  in  action  of  debt  (W.  Va.),  1802 
plea,  Maryland,  762 
plea,  Virginia,  762 
practice,  761 
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[references  are  to  sections] 

PENAL  BOND, 

action,  statute  of  limitations,  74 
security  for  costs,  226 

PENALTIES, 

Federal,  jurisdiction,  150 
foreign,  action,  26 
foreign,  jurisdiction,  150 

PENDENCY  OF  ANOTHER  SUIT, 
pleading,  606 
plea  requisites,  607 

PERFORMANCE, 

pleading,  requisites,  1804 
plea  in  action  of  debt  (111.),  1805 
plea  in  action  of  debt  (W.  Va.),  1805 
prevented,  Narr.   (Va.),  1061 

PERSONAL  INJURIES, 
accident,  action,  1435 
accord  and  satisfaction  with  one  joint  wrongdoer,  effect, 

1678 
action,  aliens,  1449 
action  by  next  of  kin,  1465 
action  defined,  1434 

action,  foreign  corporations,  venue,  165 
action  generally,  1434  it  scq. 
action,  gist,  1434 
action,  nature  and  distinction,  87 
action  on  contractor's  bond,  1062 
agent's  negligence,  liability,  1466 
appliance  and  machinery,  1454 
assignment  and  retainer  (Miss.),  1694 
assignment  of  right  of  action  (Miss.),  1693 
assumed  risk,  1646  et  seq. 

common  carrier  of  passengers  degree  of  care,  1468 
concurrent  negligence,  1459 

concurrent  negligence  of  vice-principal  and  fellow-servant, 
action,  1671 
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PEBSONAL  IXJUMES-continued 
contributory  negligence,  1659  ct  seq 
covenant  not  sue  and  release,  distinction    1678 
damages,  statute  of  limitations,  103 
dangerous  substance,  duty  to  warn,  1456 
declaration,  1471  ct  seq. 

declaration,  commencement  and  conclusion,  445  ct  sea 
fellow-servant,  1668  ct  seq.  Q' 

foreman  as  vice-principal,  proof,  1486 
foreman's  negligence,  1458 
foreman's  negligence,  action,  1671 
grounds  of  defense  (Va.),  1692 
implements  and  instrumentalities,  1454 
independent  contractor,  1558 
injury  and  death  in  another  state,  action    1470 
latent  defects  in  material,  liability,  li:,i 
Mines  and  .Miners'  act,  nature  and  'scope,  1571 
municipal  corporation,  independent  contractor    1558 
•     municipalities,  statute  of  limitations    88 

municipality^  fault  must  be  the  proximate  cause  of  the 
injury,  1620   (p.  1072)  * 

negligence  of  vice-principal,  action,  1671 
notice  to  municipality  (111.),  161:}   (p<  1058) 
notice  to  municipality,  necessity,  146] 
obeying  general  or  special  order,  action,  1652 
ordinary  care,  nature,  1677 
parties,  receivers,  204 

passenger  holding  free  railroad  pass,  liability,  1468 
protecting  property  from  another's  negligence,  action,  1598 
public  agents    negligence,  liability,  1467 
public  contractors'  negligence,  liability,  1467 
public  officials'  negligence,  liability,  1467 
railroad  companies,  statute  of  limitations,  89 
release,  impeachment,  1679 
release  of  damages,  effect,  1679  (p.  1136) 
release  of  employer's  liability,  validity,  1679 
release  to  joint  wrongdoer,  effect,  1678' 
rest  period,  liability,  1460 
rules  and  regulations,  duty  to  publish,  1457 
safe  place,  1455 
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PERSONAL  INJURIES— continued 

sidewalk  injury,  Narr.  (Mich.),  1063 

statute  of  limitations,  87 

street  car  collision,  Narr.  (111.),  1064 

theory  of  the  case,  2 

trespassers  and  licensees  on  land  and  buildings,  liability, 

1469 
trespassers  and  licensees  upon  railroads,  liability,  1469 
unusual  dangers,  duty  to  warn,  1456 
want  of  ownership  and  control,  pleading,  1689 
wrongful  death,  action,  1641 

PERSONAL  REPRESENTATIVES, 
taxes,  39 

PETITION, 

abatement  by  statute,  597 

amended  declaration,  522 

appeal  from  judgment  sustaining  demurrer,  West  Virginia, 

693  (p.  255) 
attorney's  lien  in  personal  injury  case  (111.),  1700 
bankruptcy,  petition  for  staying  order,  600 
change  of  defendant,  212 
guardian  ad  litem,  for  appointment,  220 
letters  of  administration,  2179  ct  scq. 
letters  testamentary,  2190  ct  seq. 
names,  withdrawal,  187 
nature,  398 

next  friend  and  poor  person,  to  sue  as,  258 
next  friend,  for  appointment,  220 
possession  of  personal  property   (111.),  2275 
revocation  of  letters,  2271 
substitution  of  trustee  in  bankruptcy,  211 
withdrawing  pleadings,  Maryland,  408 

PILE  OF  BARRELS, 

in  packing  house,  injury  to  workman,  Narr.  (111.),  I595 

PLEADING, 

absque  hoc,  denial,  378 
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PLEADING — continued 
admission,  392 
allegation  and  proof,  366 
argumentative,  370 
averments,  nature,  368 
capias,  waiver,  341 
certainty,  371 
common  law,  Illinois,  359 
conclusions,  369 
consistency,  412 

criminal  charge,  burden  of  proof,  366 
cumulative,  practice,  372 
defective,  practice,  6:20 
defects  aided  or  cured,  394 
demand,  383 
departure,  373 
discharge,  384 
doubtful  meaning,  393 
duplicity  defined,  374 
duplicity,  inducement,  413   (p.  149) 
essential  facts,  367,  37.") 
evidence,  375 

exception  to  general  right,  367 
expiration  of  time,  leave  of  court,  402 
facts,  nature,  368,  369 
foreign  decisions,  1394 
foreign  laws,  386,  1394 
forfeiture,  385 
forms,  common  law,  359 
general  principles,  importance,  364 
immaterial  averment,  374 
immaterial  averment,  proof,  366 
inducement,  378 

irregularity  and  nullity,  waiver,  395 
justification,  384 
law  governing,  358 
libelous  matter,  action,  1328 
material  facts,  375 
Michigan  practice,  870 


3296  index 

[references  are  to  sections] 
PLEADING— continued 

Mississippi  practice,  399 

nil  debet,  1816 

nan  damnificatus,  1798 

notice,  387 

object  of,  365 

ordinance,  388,  756 

ordinance  in  action  on  the  case,  1411 

order  of  pleading  at  common  law,  399 

particularity,  376 

presumption,  391 

prima  facie  case  or  defense,  367 

rebutter,  937  et  seq. 

rejoinder,  931  et  seq. 

release,  1413 

removal  to  jury  room,  409 

replication,  916  et  seq. 

rules  of  pleading,  application,  362 

rules  of  pleading,  changing,  363 

rules  of  pleading  defined,  360 

rules  of  pleading,  nature  and  scope,  361 

special  plea,  object  and  test  of  sufficiency,  869 

statute  of  limitations  in  action  on  the  case,  1421 

statutes,  exceptions  and  exemptions,  389 

statutory  penalties,  1768 

suretyship,  1813 

surplusage,  practice,  396 

surrebutter,  939 

surrejoinder,  935  et  seq. 

theory  of  the  case,  2  (p.  5),  4 

time,  place,  number,  person  and  amount,  376 

traverse,  admission,  381 

traverse,  common  and  special  distinguished,  379 

traverse,  nature  and  scope,  377 

traverse,  requisites,  380 

traverse,  special,  378 

ultimate  facts,  369 

waiver  or  estoppel,  945 
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PLEA, 

abandonment,  practice,  882 

accommodation  maker  of  promissory  note  (111.),  1189 

accord  and  satisfaction   (assumpsit),  1141 

accord  and  satisfaction   (case),  1391 

action   on   benefit  certificate   barred   by  limitation   by-law 

(111.),  1180 
additional,  leave  of  court,  881 
admission,  703  (pp.  263,  264) 

adopting  another's,  in  attachment  in  aid  (111.),  2800 
adverse  possession  in  action  of  ejectment  (Va.),  1904 
agister's  lien,  requisites,  1142 
amendment,  requisites,  908 
amounting  to  general  issue,  demurrer,  658 
answering  part  and  professing  to  answer  whole  cause,  660 
arbitration  agreed  to  after  loss,  pending,  1151 
arbitration  under  policy  pending,  1152 
avowry  (111.),  2012 
avowry  (Md.),  2012   (p.  1299) 
cancelation  of  policy,  1153 
carrying  back  demurrer,  688 
claiming  title  in  ejectment  (Va.),  1921 
class,  determination,  698 
classes,  698 

commencement,  additional  plea,  885 
commencement,  admitting  part  of  claim,  886 
commencement  and  conclusion,  District  of  Columbia,  895 
commencement  and  conclusion,  Florida,  896 
commencement  and  conclusion,  Maryland,  897 
commencement  and  conclusion,  Virginia,  898 
commencement,  entire  declaration,  887 
commencement,  oyer,  888 
commencement,  several  pleas,  889 
conclusion,  nature  and  effect,  890 
conclusion  to  the  country,  891 
conclusion  with  verification,  892 
conclusion  with  verification  by  record,  893 
conclusion  with  verification  in  set-off,  894 
contributory  negligence   (Fla.),  1666 
contributory  negligence  (Miss.),  1666 
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PLEA — continued 

covenant  performed,  nature,  1711 

conversion  by  sheriff,  1148 

curing  omissions  in  declaration,  528 

defendant  trust  and  monopoly   (111.),  1212 

delivery  by  sheriff  without  consent,  1149 

demurrer,  Illinois,  666  et  seq. 

demurrer,  Maryland,  670 

demurrer,  withdrawal,  costs,  697 

denying  breach  of  administrator's  bond   (111.),  1773 

denying  demand  of  possession  in  ejectment  (111.),  1908 

denying  existence  of  court  in  action  on  foreign  judgment 

(111.),  1793 
denying  joint  liability   (111.),  1170 

denying  malice  in  proceeding  of  arrest  for  debt  (111.),  2673 
denying  ownership  of  property  (111.),  1412 
denying  ownership  of  property   (Md.),  1412 
denying  partnership   (111.),  1171 
denying  service  of  process  in  action  on  foreign  judgment 

(111.),  1794 
denying  waste  in  action  on  administrator's  bond  (111.),  1778 
discharge  in  bankruptcy  in  action  on  bail  bond  (111.),  1782 
discharge  in  bankruptcy  in  action  on  bail  bond,  requisites, 

1781 
disclaiming  possession  in  ejectment  (111.),  1916 
disclaiming  title  in  ejectment  (111.),  1922 
dishonesty  amounting  to  larceny  in  action  on   indemnity 

bond  (D.  C),  1787 
duplicity,  703 
estoppel,  nature,  707 

failure  of  consideration  for  promissory  note,  requisites,  1192 
failure  of  consideration,  practice,  721 
failure  of  consideration,  verification  essential,  721 
failure  of  title,  requisites,  848 
failure  to  follow  instructions  under  indemnity  bond  (111.), 

1169 
failure  to  give  notice  of  loss  under  indemnity  bond  (D.  C), 

1788 
failure  to  make  bona  fide  defense,  1143 
failure  to  make  proof  of  fire  loss  (D.  C),  1161 
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PLEA — continued 

failure  to  make  proof  of  fire  loss  (111.),  1161  (p.  562) 
failure  to  make  proof  of  fire  loss  (Md.),  1161  (p.  563) 
failure  to  redeem  bailed  article,  requisites,  1200 
false  representations  in  application  for  life  insurance  (111  ) 
1176 

false  representations  in  application  for  life  insurance  (Md  ) 

1176  (p.  576) 
false  representations  in  application  for  life  insurance  (Va  » 

1176  (p.  576) 
filing,  effect,  617  (pp.  231,  232) 
foreclosure  under  chattel  mortgage  in  action  on  replevin 

bond  (111.),  1807 
foreign  corporation's  failure  to  qualify,  Illinois,  730 
foreign  corporation's  failure  to  quality,  requisites,  729 
fraud  and  circumvention  in  obtaining  subscription  to  cap- 
ital stock  (111.),  1209 
fraudulent   conversion  in   action   on   administrator's   bond 

(111.),  1774 
fraudulent  representations  in  action  of  debt  on  promissory 

note  (W.  Va.),  1785 
guardian's  bond,  requisites,  1786 
immaterial  issue,  demurrer,  659 
incumbrance,  1157 
indemnity   bond   obtained   by   false   representations    (111.) 

1167 
indemnity  bond  obtained  by  fraud   (111.),  1168 
in  ejectment,  requisites,  1898 

insured  engaged  in  different  occupation  (111.),  1183 
insured  premises  vacant  and  unoccupied   (111.),  1165 
insured    premises    vacant    and    unoccupied     (Md.),    1165 

(p.  567) 
judgment    of    reversal    as    res    judicata,    requisites,    778 

(p.  289) 
judgment,  practice,  707 
justification  in  replevin,   attachment  before  justice    (111.), 

2014 
justification    in   replevin,    attachment   in   court   of   record 

(111.),  2013 
justification  in  replevin,   execution  from  court  of  record 
(111.),  2015 
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PLEA — continued 

justification  in  replevin,  execution  from  justice  court  (111.), 

2016 
justification  in  slander,  nature,  1417 
justification  in  slander,  requisites,  1419 
justification  in  trespass,  chattel  mortgage   (111.),  2083 
justification  in  trespass,  decree  and  receiver  (111.),  2084 
justification  in  trespass  for  ejection  from  street  car  (111.), 

2078 
justification  in  trespass,  mortgage   (111.),  2085 
justification  in  trespass,  replevin  proceedings  before  justice 

of  the  peace  (111.),  2087 
justification  in  trover,  lien  for  transportation  charges  ( 111. ) , 

2148 
justification  of  libel,  requisites,  1403 
lack  of  license  as  real  estate  broker,  1145 
leave  and  license,  corporation   (111.),  2089 
leave  and  license,  individual  (Fla.),  2093 
leave  and  license,  individual  (111.),  2093 
leave  and  license,  third  person  (111.),  2097 
leave  and  license  to  surgeon  (111.),  2096 
liberum  tenementum,  corporation  (111.),  2101 
liberum  tenementum,  third  person  (111.),  2103 
malicious  prosecution,  justification,  res  judicata  (111.),  1408 
malicious  prosecution,  justification,  res  judicata,  requisites, 

1407 
matters  of  aggravation,  382 
misnaming,  698 
misrepresentation  as  to  medical  attention  in  action  on  life 

insurance  policy  (Md.),  1181 
murder  by  beneficiary  of  assured  (111.),  1182 
non  assumpsit,  nature,  1220 
non  cepit  (111.),  2018 

non  damnificatus  in  action  of  debt,  1799,  1800 
non  damnificatus  in  action  on  administrator's  bond  (111.), 

1775 
non  detinet  (111.),  2019 
non  est  factum,  District  of  Columbia,  746 
non  est  factum,  Illinois,  746 
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PLEA — continued 

non  est  factum,  Maryland,  746  (p.  277) 

non  est  factum,  Mississippi,  746  (p.  277) 

non  est  factum,  nature  and  effect,  744 

non-performance   (Md.),  1188 

nul  tiel  corporation,  nature,  1220 

nul  tiel  corporation  plaintiff,  749 

nul  tiel  record,  752 

nul  tiel  record  in  action  on  administrator's  bond    (111  ) 
1776 

nul  tiel  record  in  action  on  foreign  judgment,  1795 

overvaluation  of  insured  property  (D.  C),  1160 

partial  failure  of  consideration  for  promissory  note,  requi- 
sites, 1193 

partnership,  605,  759 

part  payment,  effect,  760 

pawn  or  pledge  in  action  of  detinue  (D.  C),  1849 

payment  (Md.),  762 

payment  (Va.),  762 

payment  in  action  of  debt  (111.),  1802 

payment  in  action  of  debt  ("W.  Va.),  1802 

performance  in  action  of  debt  (111.),  1805 

performance  in  action  of  debt  (W.  Va.),  1805 

performance  in  action  on  administrator's  bond  (111.),  1777 

plene  computavit,  2159 

presenting  same  defense,  practice,  661 

prior  misappropriation  in  action  on  indemnity  bond    (D. 
C),  1789 

property  in  defendant  in  replevin   (111.),  2021 

property   in   defendant   in   replevin,   trust   and   monopoly 
(HI.),  2022 

property  in  third  person  in  action  of  replevin  (111.),  2023 

puis  darrein  continuance,  nature  and  effect,  765 

puis  darrein  continuance,  pleading,  time,  764 

puis  darrein  continuance,  requisites,  765 

recoupment,  requisites,  770 

release  of  claim  for  damages  (111.),  1681 

replication,  practice,  917 

requisites,  703,  880 

requisites,  same  defense,  883 
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PLEA — continued 
res  judicata,  787 

res  judicata,  judgment  against  partner,  787  (p.  295) 
res  judicata,  judgment  of  reversal,  requisites,  778  (p.  289) 
res  judicata,  requisites,  786 
right  of  property  in  defendant  in  action  on  replevin  bond 

(111.),  1809 
set-off  (Fla.),  1203 
set-off  (111.),  1203 
set-off  (Md.),  1203  (p.  590) 
set-off  (Va.),  1204  (p.  593) 
set-off  for  completion  of  contract  for  concrete  work  (111.), 

1204 
set-off  for  completion  of  contract  for  erection  of  church 

(Md.),1204  (p.  593) 
set-off,  improvements  in  claim  for  mesne  profits,  etc.  (111.), 

1961 
set-off  in  action  of  debt  (111.),  1811 
set-off,  requisites,  800 
son  assault  demesne  (111,),  2106 
statute  of  frauds  (111.),  1206 
statute  of  limitations  against  claim  for  mesne  profits  and 

improvements  (111.),  1962 
statute  of  limitations,  assumpsit  (111.),  1208 
statute  of  limitations,  assumpsit  (Va.),  1208  (p.  595) 
statute  of  limitations,  case  (D.  C),  1422 
statute  of  limitations,  case  (111.),  1422  (p.  780) 
statute  of  limitations  in  action  for  personal  injuries  (D.  C), 

1686 
statute  of  limitations  in  action  for  personal  injuries  (111.), 

1686  (p. 1139) 
statute  of  limitations,  requisites,  1207 

statute  of  limitations,  requisites,  amended  declaration,  818 
statute   of  limitations,   requisites,    foreign  judgment,   resi- 
dence, 817 
statute  of  limitations,  requisites,  rejection  of  claim,  notice, 

816 
statute  of  limitations,  requisites,  period  of  limitations,  814 
statute  of  limitations,  requisites,  statute,  exception,  815 
statute  of  limitations,  requisites,  traverse,  813 


index  3303 

[references  are  to  sections] 
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statute  unconstitutional  because  of  title,  827 

striking,  practice,  883 

suicide  of  insured  (111.),  1185 

suspension  of  policy  (Md.),  1163 

technical  breach  in  action  of  debt  (111.),  1815 

tender,  838 

tender  of  admitted  part  (111.),  1210 

tender  under  compromise,  1211 

title  in  mortgagee  in  action  on  replevin  bond  (111.),  1810 

total  failure  of  consideration  in  action  of  debt  involving  sale 

of  oyster  bottoms  (Md.),  1783 
total  failure  of  consideration  for  promissory  note,  requisites, 

1194 
traverse,  703  et  seq. 

ultra  vires  by  fraternal  benefit  order  (111.),  1186 
unconditional  ownership  of  insured  property  (111.),  1164 
unconditional  ownership  of  insured  property   (Md.),  1164 

(p. 566) 
usury,  requisites,  853 
varying  written  instrument,  706 
verification,  District  of  Columbia,  899 
verification,  Florida,  900 
withdrawal,  effect,  686 
withdrawing,  practice,  672 

PLEA  IN  ABATEMENT, 

amendment,  562 

attachment  in  aid  (111.),  2799 

bankruptcy,  601 

bankruptcy,  requisites,  598 

carrying  back  demurrer,  685 

defined,  551 

demurrer,  grounds,  657 

demurrer,  judgment,  564 

demurrer,  waiver,  617 

demurrer,  withdrawal,  leave,  625 

extension  of  performance,  requisites,  603 

false  return,  586 

false  return,  requisites,  585 
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PLEA  IN  ABATEMENT— continued 
in  attachment  (111.),  2752 

in  forcible  detainer,  nonjoinder  of  parties  (Va.),  3399 
in  garnishment,  process  not  served  ( 111. ) ,  3444 
judgment  for  defendant,  costs,  563 
judgment  for  defendant,  discretion,  563 
judgment  for  defendant,  nature,  563 
judgment  for  plaintiff,  nature,  564 
misnomer,  District  of  Columbia,  590 
misnomer,  requisites,  589 

nonjoinder  of  defendants,  judgment,  564  (p.  200) 
non-surviving  action,  596 
nul  tiel  corporation  defendant,  requisites,  592 
pendency  of  another  suit,  requisites,  607 
plene  administravit,  608 
power  of  attorney,  559 
power  of  attorney,  necessity,  558 
requisites,  557 
second  time,  562 
variance,  594 

verification,  District  of  Columbia,  561 
verification,  Illinois,  561 
verification,  Maryland,  561 
verification,  necessity  and  requisites,  560 
verification,  Virginia,  561 
verification,  West  Virginia,  561  (p.  200) 
waiver,  554 

PLEA  IN  BAR, 

defined,  699 

waiver,  motion  to  quash,  317  (p.  107) 

PLEA  OF  FRAUD, 
requisites,  736 

PLEA  OF  PAYMENT, 

accord  and  satisfaction,  710 

PLEA  PUIS  DARREIN  CONTINUANCE, 

bankruptcy,  602 
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[references  are  to  sections] 
PLEA  TO  THE  JURISDICTION, 
appearing  generally,  544 

POWER  OF  ATTORNEY, 

dissolution  of  drainage  district,  3299 

from  heir  to  settle  estate  (W.  Va.),  2207  (p.  1425) 

supersedeas  bond  in  drainage  assessment,  3264 

POISONOUS  FOOD  STUFFS, 

injury  to  member  of  family  of  purchaser,  Narr.  (111.),  1596 

POLES, 

cross-arms  defective,  Narr.   (Miss.),  1532 

defective,  action,  1533 

guards  lacking,  Narr.  (111.),  1534 

guards  lacking,  Narr.  (Va.),  1534  (p.  893) 

POLICE  OFFICER, 

salary,  Narr.  (111.),  998 

POLLUTION  OF  STREAM, 

Narr.  (Va.),  2066 

* 

POOR  PERSON, 

District  of  Columbia,  affidavit,  254 
Illinois,  affidavit,  257 
Illinois,  motion,  256 
Mississippi,  affidavit,  259 
petition  to  sue  as  next  friend,  258 
rules  of  court,  validity,  255 
West  Virginia,  affidavit,  260 

POSSESSION, 

constructive,  1879 

PRACTICE, 

abandonment  of  pleas,  882 
additional  plea,  leave,  881 
affidavit  of  merits,  901  et  seq. 
amended  declaration,  leave  to  plead,  881 
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[references  are  to  sections] 

PRACTICE— continued 

bill  of  particulars,  873  et  seq. 

burden  of  proof,  366 

carrying  back  demurrer,  motion  necessary,  689 

common  law,  Illinois,  359 

common  law  order  of  pleading,  399 

count  setting  up  immaterial  matter,  515 

defective  pleading,  620 

demurrer,  leave  of  court,  623 

demurring  and  pleading,  621 

dismissal  for  want  of  declaration,  509 

election  of  counts,  435 

extension  of  time  to  plead,  motion,  879 

filing,  fees,  404 

Mississippi  pleading,  399 

negligence,  400 

plaintiff's  death,  revival,  552 

pleading  and  demurring  to  same  matter,  685 

pleading   over;    error   in    overruling   demurrer   saved   by 

motion  for  judgment  non  obstante  veredicto,  617 
pleading  over,  leave,  618 
pleading  over,  waiver,  617 
pleading,  time,  Michigan,  878 
plea  presenting  same  defense,  661 
precedents,  use  of,  403 
premature  action,  739 
puis  darrein  continuance,  766 
puis  darrein  continuance,  pleading,  764 
repleader,  884 

rules  of  practice,  application,  362 
rules  of  practice,  changing,  363 
several  demurrers,  624 
several  pleas  or  replications,  880 
several  replications,  920 
similiter,  filing,  911 
striking  pleas,  883 
unproved  counts,  850 

PRACTICING  MEDICINE 

without  a  license,  action,  1755 
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[references  are  to  sections] 
PRACTICING  MEDICINE— continued 

without  a  license,  declaration  requisites,  1756 
without  a  license,  Narr..  (111.),  1757 

PRAECIPE, 

affidavit  of  good  faith,  265 

denned,  261 

District  of  Columbia,  264 

ejectment  (Md.),  1890  (p.  1250) 

Florida,  265 

Illinois,  266 

Maryland,  267,  501 

Michigan,  268 

minors,  201 

necessity,  262 

requisites,  263 

Virginia,  269 

PRECEDENTS, 
use  of,  403 

PREFERENCE  BY  BANKRUPT, 

Narr.  (111.),  1065 

Narr.  (Miss.),  1065  (p. 495) 

PREMATURE  ACTION, 
practice,  739 

PRESUMPTION, 

demurrer,  waiver,  617  (p.  232) 
legislative  power,  825 
performing  one's  duty,  1441 
statute,  exception,  389 
statutes,  validity,  829 

PRIMARIES, 

city  office,  petition,  filing,  3316 
county  office,  petition,  filing,  3317 
nominations,  objections,  3322 
nominations,  objections,  requisites,  3321 
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[references  are  to  sections] 

PRIMARIES — continued 

nominations,  order  awarding  certificate,  3323 
nominations,  validity,  3319 
nominations,  void  and  valid,  choice,  3320 
state  office,  petition,  filing,  3318 

PRINCIPAL  DOORWAY, 

what  constitutes  in  mine,  1587 

PRIVATE  NUISANCE, 

action,  1342 
damages,  1342 
declaration  requisites,  1344 

PROBABLE  CAUSE, 

law  and  fact,  1409 

PROBATE  COURT, 

jurisdiction,  administration,  155 
jurisdiction,  drainage,  156 
jurisdiction,  trespass,  157 

PROCEDURE, 

law  governing,  358 
vested  rights,  358 

PROCESS, 

declaration  as,  415 

defects,  waiver,  270 

endorsement,  283 

formal  defects,  waiver,  554  (p.  196) 

Illinois,  style,  270 

Michigan,  style,  270  (p.  92) 

nonresident  defendants,  171 

nonresidents,  162 

return,  295  et  seq. 

seal,  282 

service,  consultation  with  attorney,  161 

service,  person  interested,  272 

service,  tenants,  273 
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[references  are  to  sections] 
PROCESS— continued 
style,  270 

summons,  274  et  seq. 
teste,  281 

void  and  voidable,  1333 
void,  notice,  271 

PROFESSIONAL  SERVICES 

rendered  in  another  state,  action,  1066 

PROFITS, 

theatrical  business,  Narr.  (111.),  1067 

theatrical  business,  Narr.   (Miss.),  1067   (p.  496) 

PROHIBITION, 

answer,  adopting  co-defendants',  3788 

dissolution,  motion  (Miss.),  3791 

dissolution,  order  (Miss.),  3792 

erroneous  judgment,  preventing  enforcement,  petition  (W. 

Va.),3786 
jurisdiction,  constitutional  questions,  3784 
jurisdiction,  original  and  appellate,  3785 
rule  to  show  cause  (W.  Va.),  3787 
writ  (Va.),  3789 
writ  (W.  Va.),3790 

PROMISE  TO  MARRY, 

breach  of,  Narr.   (111.),  1068 

PROMISSORY  NOTES, 

accommodation  maker,  plea  (111.),  1189 

action,  1071 

assignment,  practice,  1190 

consideration,  validity,  1069 

covenant,  Narr.  (Va.),  1709 

declaration  requisites,  1073 

defendants,  1072 

failure  of  consideration,  plea  requisites,  1192 

failure  to  use  diligence,  demurrer  (111.),  1195 

fictitious  payee,  action,  1071 
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[references  are  to  sections] 

PROMISSORY  NOTES— continued 

fraudulent  representations,  plea  (W.  Va.),  1785 

holder  v.  maker  and  endorsers,  debt,  Narr.  (Va.),  1758 

indorsee  v.  indorser,  Narr.  (Ill-),  1074 

indorsee  v.  maker,  Narr.  (D.  C),  1075 

indorsee  v.  maker,  Narr.  (Fla.),  1075  (p.  502) 

indorsee  v.  maker,  Narr.  (111.),  1075  (p.  502) 

indorsee  v.  maker,  Narr.  (Md.),  1075  (p.  503) 

negotiability,  1070 

notice  of  defense,  requisites,  1196 

ownership,  proof,  1197 

partial  failure  of  consideration,  plea  requisites,  1193 

payee  v.  maker,  Narr.  (111.),  1076 

payee  v.  maker,  Narr.  (Miss.),  1076  (p.  504) 

payee  v.  maker,  Narr.  (W.  Va.),  1076  (p.  504) 

payer  v.  maker,  debt,  Narr.  (Md.),  1759 

payer  v.  maker,  debt,  Narr.  (W.  Va.),  1759 

plaintiffs,  1071 

surrender  to  maker,  pleading,  1198 

total  failure  of  consideration,  plea  requisites,  1194 

want  of  consideration,  pleading,  1191 

want  or  failure  of  consideration,  generally,  1191 

PROOF  OF  FIRE  LOSS, 

affidavit,  1002 

notary's  certificate,  1002  (p.  394) 

sufficiency,  1744 

PROOF  OF  SERVICE, 

affidavit  (D.  C),  2202 

affidavit  (Mich.),  2201 

by  publication  (D.  C),  2319 

contradicting,  506 

sworn  copies  of  abstract  of  title  in  ejectment,  1934 

PROPOSITIONS  OF  LAW, 
construction,  4555 
exceptions,  practice,  4557 
finding  for  defendant,  nature  and  scope,  4556 
necessity,  4553 
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[references  are  to  sections] 
PROPOSITIONS  OF  LAW— continued 

object,  4552 

ordinance,  validity,  waiver,  390 

requisites,  4554 

statute,  validity,  waiver,  390 

PROXIMATE  CAUSE, 

combined  negligence,  1439 

concurrent  negligence,  1435  (p.  788),  1459 

denned,  1437 

law  and  fact,  1438 

practice,  1438 

PUBLIC  AGENTS, 

negligence,  liability,  1467 

PUBLICATION, 
affidavit,  321 
mailing  certificate,  323 
notice,  322 
pre-requisites,  320 
publisher's  certificate,  324 

PUBLIC  BRIDGE, 

bridge-tender's  negligence,  action,  1509 

collapse,  Narr.   (Md.),  1504 

disrepair,  Narr.  (Mich.),  1507 

electric  wires  defectively  insulated,  Narr.   (Md.),  1531 

electric  wires  in  dangerous  proximity,  etc.,  Narr.  (W.  Va.). 

1530 
guards  or  railings  lacking,  Narr.   (111.),  1505 
guards  or  railings  lacking,  Narr.  (Md.),  1505  (p.  833) 
partially  spanned,  Narr.  (Miss.),  1508 
special  damages  sustained  from  lack  of  bridge  facilities, 

Narr.  (Md.),  1271 

PUBLIC  CONTRACTORS, 

negligence,  liability,  1467 

PUBLIC  IMPROVEMENT, 
action,  1359 
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[references  are  to  sections] 
PUBLIC  NUISANCE, 
action,  1343 

PUBLIC  OFFICER, 

arrest  without  warrant,  1392 
conductor,  1392 
negligence,  liability,  1467 

PUBLIC  SALE, 

interference  with,  declaration  requisites,  1311 

PUBLIC  STREETS, 

defective,  injury,  action,  1620  (p.  1072) 

defective,  injury,  Narr.   (111.),  1621 

defective,  injury,  Narr.  (W.  Va.),  1621   (p.  1074) 

defective,  riding  bicycle,  injury,  action,  1620  (p.  1072) 

man-hole  frame  lying  on  pavement,  Narr.   (Md.),  1569 

obstructing,  railroad,  action,  1347 

obstructing,  railroad,  declaration  requisites,  1348 

obstruction  by  licensee,  injury,  action,  1620 

obstruction  causing  collision  with  wagon,  Narr.  (111.),  1593 

snow,  sleet  and  ice,  action,  1620  (p.  1072) 

uninsulated  wires  causing  injury,  action,  1620 

wire  conductors  uninsulated,  Narr.   (111.),  1537 

PUIS  DARREIN  CONTINUANCE, 
bankruptcy,  plea,  602 
bankruptcy,  replication,  602 
pleading,  604 
pleading,  time,  764 
pleading  unnecessary  when,  1413 
plea,  nature  and  effect,  765 
plea  requisites,  765 
practice,  766 
release,  772 

PULLEY  BURSTING, 

injury  to  machinist,  Narr.   (W.  Va.),  1599 
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[references  are  to  sections] 
PURCHASE  MONEY, 

sale  of  land,  action,  proof,  1077 
sale  of  land,  Narr.  (111.),  1078 

PURCHASE  PRICE, 

sale,  Narr.  (D.  C),  1089 

sale,  Narr.  (111.),  1089 

set-off  of  advance  money,  1202 

under  rescinded  contract,  Narr.   (111.),  1058 

Q 

QUARE  CLAUSUM  FREGIT, 
action,  2040 

action,  husband  and  wife,  2043 
action,  owner  and  occupant,  2043 
action,  reversioner,  2044 
declaration,  possession,  2048 
Narr.,  2067 
judgment,  appeal  or  writ  of  error,  2117 

QUO  WARRANTO, 

appeal  and  writ  of  error,  3795 

application  for  leave,  general  (111.),  3823 

application  for  leave,  nature,  requisites  and  proof,  3821 

bill  of  exceptions,  necessity,  3864 

corporate  franchise,  information   (111.),  3833 

corporate  franchise,  plea  requisites,  3845 

corporate  office,  3796 

corporation,  books  of  account,  3799 

corporation,  capital  stock  purchase,  monopoly,  3800 

corporation,  de  facto  organization,  3797 

corporation,  forfeiture,  grounds  generally,  3798 

corporation,  leasing,  3801 

corporation,  purpose,  law  and  fact,  3804 

corporation,  renting,  3802 

corporation,  sale  of  all  property,  3803 

defenses,  scope,  3839 

demurrer  (111.),  3853 

demurrer,  admission,  3852 
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[references  are  to  sections] 
QUO  WARRANTO— continued 
disclaimer  (111.),  3846 
drainage  district,  attaching  lands,  3807 
drainage  district,  non-user,  3808 
drainage  district,  organization,  evidence,  3809 
drainage  district,  organization,  jurisdictional  defects,  3810 
drainage  district,  organization,  meetings,  estoppel,  3811 
errors  and  irregularities,  3812 
estoppel,  laches,  limitation,  3840 
franchise  and  license  denned,  3794 
information,  carrying  back  demurrer,  687 
information,  joinder  of  counts,  3832 
information,  nature,  3830 
information,  requisites,  admission,  3831 
judgment,  appeal  and  writ  of  error,  jurisdiction,  3863 
judgment,  not  guilty,  3857 
justification,  city  organization,  plea  (111.),  3848 
justification,  drainage  district,  plea  (111.),  3850 
justification,  drainage  district,  plea  requisites,  3849 
justification,  plea  requisites,  3847 
justification,  township  organization,  plea  (111.),  3851 
leave,  discretion,  practice,  3828 
leave,  duty,  3820 

leave,  evidence,  election  contest,  3829 
leave,  motion  to  vacate,  practice,  3827 
license,  saloon,  3814 

license,  saloon,  application  for  leave  (111.),  3824 
license,  saloon,  information,  3835 

municipal  license,  3813 

license,  streets,  occupation,  3815 

municipal  corporations,  3816 

municipal  office,  3817 

municipal  record,  amendment.  3841 

order  quashing  writ  (111.),  3861 

order  to  show  cause  (111.),  3826 

ouster  (111.),  3860 

ouster,  disclaimer,  3859 

ouster,  discretion,  3858 

parties,  respondents,  admission,  3818 
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[references  are  to  sections] 
QUO  WARRANTO— continued 

persons  acting  as  corporation,  application  for  leave   (111  ) 
3822 

persons  acting  as  corporation,  information   (111.),  3634 

pleading,  Illinois,  3819 

plea,  general  requisites,  3844 

plea,  practice,  3843 

proceeding,  nature,  3793 

quasi  public  corporation,  consolidation,  3806 

quasi  public  corporation,  sale  of  capital  stock,  3805 

removal   from   board   of  education,   petition    (111.),    3709 
(p.  2326  et  seq.) 

replication,  departure,  3854 

replication,  new  matter,  3855 

satisfaction  of  costs  (111.),  3862 

statute,  application,  3842 

statute  of  limitations,  124 

summons,  requisites,  practice,  3838 

trust  and  monopoly,  manufacturing  or  mercantile,  infor- 
mation (111.),  3836 

verdict,  3856 

village  trustees,  application  for  leave  (111.),  3825 

village  trustees,  information,  3837 

R 

RAILROAD, 

construction  and  operation,  action,  2068 

construction  and  operation,  Narr.   (Fla.),  2069 

construction  and  operation,  Narr.  (111.),  2069  (p.  1346) 

RAILROAD  BRIDGE, 

"traveler"  insecure,  Narr.  (111.),  1506 

RAILROAD  CROSSING, 

contributory  negligence,  1664 
gate  ordinance,  action,  1600 
personal  injury,  Narr.   (Fla.),  1601 
personal  injury,  Narr.   (111.),  1601   (p.  1025) 
personal  injury,  Narr.  (Md.),  1601  (p.  1034) 
personal  injury,  Narr.  (Mich.),  1601  (p.  1035) 
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[references  are  to  sections] 
RAILROAD  PLATFORM, 

injury  to  passenger,  Narr.  (111.),  1602 

RAILROADS, 

jurisdiction  of  the  person,  Illinois,  plea,  579 
jurisdiction  of  the  person,  Virginia,  plea  and  replication, 
579  (p.  207) 

RAILROAD  TAX  STATEMENT, 

declaration  requisites,  1760 

REAL  ESTATE  BROKER, 

lack  of  license  as,  plea,  1145 

REASONABLE  NOTICE, 
averment  insufficient,  387 

REBUTTER, 

Illinois,  937 
Mississippi,  938 

RECEIVER  IN  BANKRUPTCY  BOND, 
action,  1761 

RECEIVERS, 

declaration  requisites,  418 

REFEREES, 

appeal,  stipulation  to  make  testimony  part  of  record,  4606 

exceptions  (111.),  4603 

exceptions,  necessity,  4602 

judgment,  4605 

notice,  4601 

objections,  4600 

order  appointing  successor  (111.),  4597 

order  on  exceptions,  4604 

report  (111.),  4599 

report,  findings,  nature,  4598 

stipulation  to  refer,  and  order  (111.),  4596 
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[references  are  to  sections] 
REGISTRATION  BOND  FUND, 
action,  1762 

RECORDS, 

affidavit  of  merits,  902 

authentication  under  act  of  Congress,  4462 

RECOUPMENT, 

claims,  nature,  769 

damages  from  breach  of  warranty,  769 

defined,  767 

distinguished,  768 

judgment,  amount,  771 

nature  and  scope,  768 

pleading,  768,  770 

pleading,  Illinois,  770 

plea,  requisites,  770 

REIMBURSEMENT, 

accommodation  maker,  Narr.   (Md.),  1079 
surety,  Narr.  (Md.),  1080 

RE-INSTATING  CASE, 
motion  (Mich.),  4413 
order,  4418 

REJECTING  PLEADING, 

motion,  Maryland,  405 

REJOINDER, 

commencement  and  conclusion  (111.),  933 
commencement  and  conclusion  (Miss.),  933  (p.  338) 
denying  fraud  in  obtaining  release  of  claim  for  damages 

(111.),  1683 
denying    performance     in     action    of    debt     (111.),     1801 

(p.  1215) 
denying  riotous  and  disorderly  entry  (111.),  2091  (p.  1361) 
denying  use  of  unnecessary  force  (HI.),  2079 
denying  waiver  of  leave  and  license  (111.),  2092 
denying    wilful    and    wanton    negligence     (Miss.),    1666 

(p.  1131) 
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[references  are  to  sections] 
REJOINDER— continued 

denying  written  promises  (111.),  1208   (p.  595) 

Illinois,  934 

Maryland,  934,  1181  (p.  581) 

practice,  931 

puis  darrein  continuance,  bankruptcy,  602  (p.  223) 

requisites,  932 

RELEASE, 

joint  wrongdoers,  199 

of  claim  against  estate  (Md.),  2302 

of  claim  for  damages,  law  and  fact,  1680 

of  claim  for  damages,  plea  (111.),  1681 

pleading,  772,  1413 

surety,  773 

surety,  pleading,  773 

to  joint  wrongdoer,  effect,  1678 

validity,  772 

REMANDED  CAUSE, 

amendment,  parties,  4822 

appearance,  4821 

directions,  scope,  4818 

law  governing,  4811 

mandate,  filing,  4812 

new  trial,  condemnation,  4825 

new  trial,  drainage  assessment,  4826 

new  trial,  jury  waiver,  4827 

new  trial,  peremptory  instruction,  4828 

new  trial,  scope,  4824 

new  trial,  verdict,  basis,  4829 

pleading,  4823 

re-docketing  notice,  4815 

re-docketing  notice,  necessity,  4813 

re-docketing  notice,  sufficiency,  4814 

re-docketing  order  (111.),  4817 

re-docketing  order,  requisites,  4816 

res  judicata,  4819 

reversal  and  remandment,  effect,  4820 

statute  of  limitations,  137 


INDEX  3319 


[references  are  to  sections] 
REMOVAL  OF  CAUSES, 
application,  time,  4390 
bond,  4393 

claim  against  estate,  application,  practice,  2292 
demurrer,  4394 

foreign  insurance  company,  4387 
improper  joinder  of  parties,  4388 
justice  of  the  peace  case,  4389 
petition,  4392 

petition,  averment,  presumption,  4391 
waiver,  4395 

REMOVAL  OF  LUMBER, 
Narr.  (W.  Va.),  2065 

RENT, 

assignee  of  lease,  action,  1081 
recoupment,  1199 
statute  of  limitations,  90 

REPLEADER, 

practice,  884 

REPLEVIN, 

action,  assigned  property,  2001 

action,  attached  property,  1994 

action,  bailment,  1995 

action,  conditional  sale,  1996 

action,  maintenance,  1965 

action,  manufactured  articles,  1997 

action,  mortgaged  property,  1999 

action,  nature,  34 

action,  turpentine,  2000 

adverse  possession,  2011 

affidavit  (D.  C),  1974 

affidavit  (Fla.),  1975 

affidavit  (Mich.),  1979 

affidavit  (Miss.),  1980 

affidavit,  amended  (111.),  1978 

affidavit,  corporation  as  agent  (111.),  1977 
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REPLEVIN— continued 

affidavit,  owner  of  goods  (111.),  1976 

affidavit  requisites,  1973 

avowry,  plea  (111.),  2012 

avowry,  plea  (Md.),  2012  (p.  1299) 

bond  (D.  C),  1981 

bond  (Mich.),  1987 

bond,  coroner  (111.),  1986 

bond,  distress  for  rent  (Fla.),  1983 

bond,  general  (Fla.),  1982 

bond,  sheriff  (111.),  1984 

bond,  sheriff,  additional  (111.),  1985 

declaration,  commencement  and  conclusion   (111.),  463 

declaration,  commencement  and  conclusion   (Mich.),  464 

declaration,  commencement  and  conclusion   (Miss.),   465 

declaration,  detaining  (111.),  2005 

declaration,  taking  (111.),  2004 

declaration,  trover  (111.),  2006 

demand,  assigned  property,  1969 

demand,  exempted  property,  1970 

demand,  generally,  1968 

demand,  property  of  third  person,  1971 

demand,  time  to,  1972 

executor,  192 

general  declaration  (D.  C),  2002 

general  declaration  (Fla.),  2003 

general  declaration  (Md.),  2007 

general  declaration  (Mich.),  2009 

general  declaration  (Mich.),  proof,  2008 

general  declaration   (Miss.),  2010 

general  issue  (D.  C),  2028 

general  issue  (Md.),  2029 

general  issue  (Miss.),  2030 

general  issue,  scope,  2027 

identification  of  property  essential,  52 

judgment,  Illinois,  defendant,  2035 

judgment,  Illinois,  requisites,  2034 

judgment,  Michigan,  defendant,  2037 

judgment,  Michigan,  nature  and  requisites,  2036 

judgment,  Mississippi,  plaintiff,  2038 
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[references  are  to  sections] 
REPLEVIN— continued 

justification,  attachment  before  justice,  plea  (111.),  2014 
justification,  attachment  in  court  of  record,  plea  (111.),  2013 
justification,  execution,  court  of  record,  plea  (111.),  2015 
justification,  execution  from  justice  court,  plea  (III),  2016 
minor's  property,  Narr.  (Miss.),  1998 
non  cepit  (111.),  2018 
non  cepit  and  non  detinet,  scope,  2017 
non  detinet  (111.),  2019 
notice  to  plea  (Md.),  2012  (p.  1300) 

property  in  defendant  or  third  person,  practice,  proof,  2020 
property  in  defendant,  plea  (111.),  2021 
property  in  defendant,  trust  and  monopoly,  plea  (111.),  2022 
property  in  third  person,  plea  (111.),  2023 
property  seizure,  effect,  1966 

recoupment,  distrained  property,  replication  requisites,  2024 
replication  (Md.),  2029 

replication,  property  in  plaintiff  (111.),  2015  (p.  1303) 
replication,  property  in  plaintiff  (111.),  2021 
replication,  property  in  plaintiff  denying  trust  and  monop- 
oly (111.),  2022  (p.  1312) 
return  (Mich.),  1992  (p.  1292) 
return  (Miss.),  1993 
return  bond,  action,  44 

return  of  writ  to  coroner  (111.),  1991  (p.  1291) 
return  of  writ  to  sheriff  (111.),  1990  (p.  1290) 
set-off  and  recoupment,  pleading,  2025 
special  damages,  pleading,  2026 
statute  of  limitations,  125 
theory  of  the  case,  3  (p.  7) 
verdict  (Fla.),  2031 
verdict  (111.),  2032 
verdict  (Miss.),  2033 
Virginia,  1967 
writ  (D.  C),  1988 
writ  (Fla.),  1989 
writ  (Mich.),  1992 
writ  (Miss.),  1993 
writ,  coroner  (111.),  1991 
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[references  are  to  sections] 
REPLEVIN— continued 

writ,  sheriff  (111.),  1990 
wrongful  distress,  51 

REPLEVIN  BOND, 

action,  damages,  1763 

coroner,  Narr.  (111.),  1764 

foreclosure  under  chattel  mortgage,  plea   (111.),  1807 

insufficient,  action,  1360 

non  damnificatus,  plea  (111.),  1808 

right  of  property  in  defendant,  plea  (111.),  1809 

sheriff,  Narr.  (111.),  1765 

statute  of  limitations,  91 

title  in  mortgagee,  plea  (111.),  1810 

REPLICATION, 

action  accrued  within  statute  of  limitations,  assumpsit  (111.), 

1208 
affirming  execution  of  promissory  note,  746  (p.  276) 
affirming  existence  of  record,  752 
affirming  making  bona  fide  defense,  1143 
affirming  ownership  of  property  (Md.),  1412  (p.  778) 
affirming  unconditional  ownership  in  insured  property,  1164 

(p.  565) 
alleging  fraud  and  irregularity  in  arbitration  under  policy, 

1152  (p.  557) 
averring  damnification  in  action  of  debt,  1799 
averring  damnification  in  action  on  administrator's  bond 

(111.),  1775 
averring  damnification  in  action  on  replevin  bond   (111.), 

1808 
averring  existence  of  court  in  action  on  foreign  judgment 

(111.),  1793 
averring  existence  of  record  in  action  on  administrator's 

bond  (111.),  1776  (p.  1203) 
averring  existence  of  record  in  action  on  foreign  judgment, 

1795 
averring  fraud  in  pledging  goods  in  action  of  detinue,  1849 
averring  location  of  oyster  bottoms  as  represented  in  action 

of  debt  (Md.),  1783 
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[references  are  to  sections] 
REPLICATION— continued 

averring  service  of  process  in  action  on  foreign  judgment 

(111.),  1794 
claiming  title  in  ejectment  (111.),  1922  (p.  1260) 
commencement  and  conclusion,  Florida,  927 
commencement  and  conclusion,  Illinois,  928 
commencement  and  conclusion,  Maryland,  929 
commencement  and  conclusion,  Mississippi,  930 
conditions  subsequent,  nature,  720 
defendant  was  not  a  real  estate  broker,  1145  (p.  551) 
defined,  916 
de  injuria,  test,  2076 
demurrer,  District  of  Columbia,  673 
demurrer,  Illinois,  674,  675,  676 
denying  accord  and  satisfaction  in  assumpsit,  1141 
denying  bar  of  action  on  the  case  (111.),  1422  (p.  780) 
denying  contributory  negligence  (Miss.),  1666  (p.  1131) 
denying  conversion  by  sheriff,  1148 
denying  delivery  by  sheriff  without  consent,  1149 
denying  existence  of  incumbrance,  842 
denying  false  representations  in  obtaining  indemnity  bond 

(111.),  1167  (p.  570) 
denying  fraud  and  circumvention  in  obtaining  indemnity 

bond  (111.),  1168  (p.  571) 
denying  fraud  and  circumvention  in  subscription  to  capital 

stock  (111.),  1209  (p.  596) 
denying  fraudulent  conversion  in  action  on  administrator's 

bond,  1774  (p.  1202) 
denying  improper  conduct,  etc.,  in  street  car  (111.),  2078 

(p.  1353) 
denying  incumbrance,  1157  (p.  560) 
denying    insured    premises    were    vacant    and    unoccupied 

(Md.),  1165  (p.  567) 
denying  insured  was  engaged  in  different  occupation  (111.). 

1183  (p.  582) 
denying  leave  and  license  to  individuals  (111.),  2094 
denying  leave  and  license  to  surgeon  (111.),  2096 
denying  limitation  by-law  in  action  on  benefit  certificate 

(111.),  1180  (p.  580) 
denying  making  false   representations   in   application   for 

life  insurance  (111.),  1176 
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[references  are  to  sections] 

REPLICATION— continued 

denying  misrepresentation  as  to  medical  attention  in  action 

on  insurance  policy  (Md.),  1181  (p.  581) 
denying  non-performance   in   action   of   debt    (111.),   1801 

(p.  1215) 
denying  notice  of  limitation  by-law  in  action  on  benefit 

certificate  (111.),  1180  (p.  580) 
denying  payment,  840 

denying  payment  in  action  of  debt  (111.),  1803 
denying  payment  of  taxes,  841 

denying  pendency  of  arbitration  agreed  to  after  loss,  1151 
denying  pendency  of  arbitration  under  policy,  1152  (p.  555) 
denying  performance  in  action  of  debt  (111.),  1806 
denying  plaintiff  is  trust  and  monopoly  (111.),  1212  (p.  599) 
denying  receipt  of  instructions  under  indemnity  bond  (111.), 

1169  (p.  573) 
denying  release  of  claim  for  damages  and  charging  fraud 

(111.),  1682 
denying  right  of  property  in  defendant  in  action  on  re- 
plevin bond   (111.),  1809 
denying  right  to  set-off  against  claim  for  mesne  profits  and 

improvements  (111.),  1961  (p.  1276) 
denying  set-off  (111.),  1203  (p.  590) 
denying  suicide  of  insured  (111.),  1185 
denying  suspension  of  policy  (Md.),  1163 
denying  tender,  843 

denying  tender  of  admitted  part  (111.),  1210 
de  son  tort  demesne,  2077 
de  son  tort  demesne  (111.),  2087  (p.  1359) 
discontinuance  of  voluntary  assignment,  856 
discontinuance,  when,  656 
estoppel,  727 
filing,  practice,  922 
Florida  practice,  917 

foreign  corporation's  compliance  with  laws,  730  (p.  271) 
fraud  and  recall  of  leave  and  license  (111.),  2090 
general,  nature  and  effect,  918 
general,  pleading,  918 
general,  when  proper,  917 
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[references  are  to  sections] 
REPLICATION— continued 

Illinois  practice,  917 

in  avoidance  of  bar  of  suit,  practice,  1745 

in  replevin  (Md.),  2029 

jurisdiction  of  the  person,  tort  action,  580  (p.  208) 

misnomer,  nature,  591 

more  force  was  used  than  was  necessary  (111.),  2079 

motion  to  reply  specially,  921 

motion  to  strike  superfluous  matter,  923 

murder  by  beneficiary  of  assured  while  insane  (111.),  1182 

new  assignment,  admission,  381 

new   assignment    charging    wilful   and   wanton    negligence 

after  discovery  of  peril,  etc.  (Miss.),  1666  (p.  1131) 
new  assignment,  matters  of  aggravation,  382 

non  est  factum,  tender,  839 
partnership  plea,  605 
peaceable  entry   (111.),  2091 

property  in  plaintiff  in  replevin  (111.),  2015  (p.  1303) 
property  in  plaintiff  in  replevin  (111.),  2021 
property  in  plaintiff  in  replevin  denying  trust  and  monop- 
oly (111.),  2022  (p.  1312) 
puis  darrein  continuance,  bankruptcy,  602 
release  by  duress,  practice,  772 
requisites,  title,  924 
requisites,  traverse,  925 
res  judicata,  787  (p.  291) 
res  judicata  (111.),  1201 
set-off,  requisites,  801 
several  replications,  practice,  920 
special,  admission,  917 
statute  of  limitations,  517 
statute  of  limitations,  practice,  819 
statute  of  limitations,  requisites,  819 
sufficiency,  926 

to  interplea  in  attachment  in  aid,  confessing,  2802 
in  interplea  in  attachment  in  aid,  notice,  want  of   (111.), 

2804 
to  interplea  of  assignee  for  the  benefit  of  creditors  (short), 

in  attachment  (111.),  2773  (p.  1693) 
to  plea  of  liberum  tenementum  (111.),  2101  (p.  1364) 
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REPLICATION— continued 

to  plea  of  liberum  tenementum  by  individual  (111.),  2102 
to  plea  of  liberum.  tenementum  by  third  person  (111.),  2103 

(p.  1365) 
to  plea  of  plene  computavit,  2160 
to  plea  of  son  assault  demesne  (111.),  2106  (p.  1366) 
voluntary  assignment,  discontinuance,  856 
waiver  of  occupation  of  insured  premises  (111.),  1165 
waiver   of   occupation   of   insured    premises    (Md.),    1165 

(p.  568) 
waiver  of  leave  and  license  (111.),  2092 
waiver  of  time  to  present  proof  of  fire  loss    (111.),  1161 

(p.  562) 
waiver  of  time  to  present  proof  of  fire  loss   (Md.),  1161 

(p.  563) 
waiver    of    unconditional    ownership    clause    (Md.),    1164 

(p.  566) 

REPLY  BRIEF, 

appeal  and  error,  5189 

REPORT  OF  AUDITORS, 
in  action  of  account,  2163 
in  action  of  account,  amended  report,  2166 

RE-SALE, 

place  to  exercise  right  of,  1084 

RESCISION  OF  CONTRACT, 
action,  1082 

declaration  requisites,  1085 
performance,  proof,  1083 
re-sale  of  articles  or  goods,  1084 

RES  IPSA  LOQUITUR, 

application  of  rule,  1684 

RES  JUDICATA, 
appeal,  effect,  777 
burden  of  proof,  775 
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RES  JUDICATA— continued 
default  judgment,  779 
defined,  774 

dismissal  of  former  proceeding,  780 
estoppel  against  estoppel,  790 
estoppel  by  verdict,  789 

estoppel  by  verdict,  burden  of  proof,  789  (p.  297) 
judgment  erroneous,  781 
judgment  generally,  777 
judgment  of  affirmance,  778 
judgment  of  reversal,  778 

judgment  of  reversal,  plea  requisites,  778  (p.  289) 
judgment,  requisites,  777 
judgment,  test  case,  784 
nominal  plaintiff,  183 
partnership  judgment,  782 
pleading,  776,  785 
plea,  787 

plea,  judgment  against  partner,  787  (p.  295) 
plea  requisites,  786 
proof,  788 

replication  (111.),  1201 
rule,  774 

scope,  774  (p.  287) 
tax  judgment,  783 
use  plaintiff,  183 

RESPONDEAT  SUPERIOR, 

action,  relation  of  employment  essential,  1447 

charitable  institutions,  1447 

gist  of  action,  1446 

independent  contractor,  1558 

municipality,  1447 

rule,  1445 

RETURN, 

amendment,  nature,  315 
amendment,  person  to  amend,  316 
amendment,  power  of  court,  notice,  314 
amendment,  power  of  officer,  313 
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RETURN— co  ntinued 

attachment  of  water-craft,  2811  (p    1713) 

attachment  writ  (Fla.),  2724 

attachment  writ  (111.),  2730 

attachment  writ  (Md.),  2732  (p.  1672) 

attachment  writ  (Va.),  2735  (p.  1677) 

attachment  writ  (W.  Va.),  2736  (p.  1678) 

capias  writ  (111.),  338 

capias  writ  (Mich.),  339 

corporations,  District  of  Columbia,  304 

corporations,  Illinois,  305 

corporations,  Maryland,  306 

corporations,  Virginia,  307 

corporations,  West  Virginia,  308 

declaration  and  notice  to  plead  in  ejectment  (W.  Va.),  1895 

defective,  amendment,  315 

defective,  notice,  725 

defective,  when  fatal,  725 

effect,  296 

foreign  corporations,  West  Virginia,  310 

individuals,  Illinois,  297 

individuals,  Maryland,  298 

individuals,  Michigan,  299 

individuals,  Mississippi,  300 

individuals,  Virginia,  301 

individuals,  West  Virginia,  302 

motion  to  quash,  practice,  317 

notice  terminating  lease  (111.),  1872 

partnership,  Illinois,  303 

prima  facie  evidence,  584 

railroad  companies,  Illinois,  311 

replevin  writ  (Mich.),  1992   (p.  1292) 

replevin  writ    (Miss.),  1993 

replevin  writ  to  coroner  (111.),  1991  (P-  1291) 

replevin  writ  to  sheriff  (111.),  1990  (p.  1290) 

summons  in  detinue  (W.  Va.),  1840  (p.  1231) 

township,  312 

validity,  295 

writ  in  account  stated  and  seizure  (Miss.),  955  (p.  354) 

writ  of  detinue,  Virginia,  1837  (p.  1230) 
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RETURN— continued 

writ  of  detinue,  West  Virginia,  1838 
writ  of  possession  (Va.),  1948  (p.  1269) 

RETURN  BOND, 

election  of  remedies,  44 

REVERSION, 
action,  1361 

RINGING  BELL 

or  sounding  whistle,  declaration  in  debt,  requisites,  1766 

RIGHT  OF  ACTION, 

defined,  7 

ROADS  AND  BRIDGES, 

proceeding  to  assess   damages,   certificate   for  jury    (111.), 

3904 
proceeding  to  assess  damages,  notice  (111.),  3903 
proceeding  to  assess  damages,  summons  (111.),  3905 
proceeding  to  assess  damages,  transcript  of  record    (111.), 

3908 
proceeding  to  assess  damages,  venire  (111.),  3906 
proceeding  to  assess  damages,  verdict  (HI.),  3907 
proceeding  to  lay  out,  affidavit  of  posting  (111.),  3869 
proceeding  to  lay  out,  appeal,  3883 
proceeding  to  lay  out,  final  notice  (111.),  3874 
proceeding  to  lay  out,  final  order  (111.),  3881 
proceeding  to  lay  out,  map  and  survey,  requisites,  3879 
proceeding  to  lay  out,  meetings,  3877 
proceeding  to  lay  out,  memorandum  (111.),  3870 
proceeding  to  lay  out,  notice  for  reasons  (111.),  3873 
proceeding  to  lay  out,  notice,  posting  unnecessary,  3872 
proceeding  to  lay  out,  notice  requisites,  3871 
proceeding  to  lay  out,  notice  to  remove  fence  (111.),  3884 
proceeding  to  lay  out,  notice  to  remove  obstructions  (111.), 

3885 
proceeding  to  lay  out,  order  appointing  viewers  (W.  Va.), 

3875 
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ROADS  AND  BRIDGES— continued 

proceeding  to  lay  out,  order  for  condemnation  proceedings 

(W.  Va.),  3882 
proceeding  to  lay  out,  order,  requisites,  3880 
proceeding  to  lay  out,  parties,  commissioners,  3866 
proceeding  to  lay  out,  parties,  defendants,  3867 
proceeding  to  lay  out,  petition  (111.),  3868 
proceeding  to  lay  out,  record,  amendment,  3886 
proceeding  to  lay  out,  report  (W.  Va.),  3878 
proceeding  to  lay  out,  return  (W.  Va.),  3876  (p.  2445) 
proceeding  to  lay  out,  summons  (W.  Va.),  3876 
proceeding  to  lay  out,  territory,  private  road,  3865 
vacating  and  relocating,  appeal  bond  (111.),  3895 
vacating  and  relocating,  appeal,  petition   (111.),  3894 
vacating  and  relocating,  final  order  (111.),  3902 
vacating  and  relocating,  notice  (111.),  3891 
vacating   and    relocating,    notice    to   commissioners    (111.), 

3897 
vacating  and  relocating,  notice  to  petitioners  (111.),  3898 
vacating  and  relocating,  order  adjourning  hearing   (111.), 

3900 
vacating  and  relocating,  order  approving  survey  (111.),  3901 
vacating  and  relocating,  order  fixing  date  of  meeting  (111.), 

3890 
vacating  and  relocating,  order  refusing  prayer  (111.),  3893 
vacating  and  relocating,  petition  (111.),  3888 
vacating  and  relocating,  petition  (W.  Va.),  3888  (p.  2453) 
vacating  and  relocating,  petition  requisites,  3887 
vacating  and  relocating,  posting  affidavit  (111.)  3889 
vacating  and  relocating,  protest   (111.),  3899 
vacating  and  relocating,  summons  (111.),  3896 
vacating  and  relocating,  withdrawal  of  names,  3892 

ROOF, 

covered  hole,  Narr.   (111.),  1603 

ROYALTIES, 

Narr.  (111.),  1086 

RULES  AND  REGULATIONS, 
duty  to  publish,  1457 
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RULES  OF  COURT, 

application,  discretion,  352 
circuit  courts,  354 
county  courts,  355 
interpretation,  351 
judicial  notice,  353 
pleading,  time,  Michigan,  878 
poor  person,  validity,  255 
power  of  court,  nature,  349 
requisites,  350 

superior  court  of  Detroit,  356 
supreme  court,  Michiagn,  357 

RULES  OF  PLEADING, 
application,  362 
changing,  363 
defined,  360 
nature  and  scope,  361 

RULES  OF  PRACTICE, 
application,  362 
changing,  363 

RULE  TO  PLEAD, 
entry  of  rule,  495 
Michigan,  494 
practice,  492 
requisites,  493 
service,  statute  of  limitations,  502 

RUNNING  BOARD 

of  street  car,  Narr.  (111.),  1604 

of  street  car,  Narr.  (Mich.),  1604  (p.  1043) 

of  street  car,  Narr.  (W.  Va.),  1604  (p.  1045) 
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SAFE  PLACE, 

delegation  of  duty,  1455 
duty  of  employee,  1455 
duty  to  provide,  1455 
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SALE  OF  DECEDENT'S  REAL  ESTATE, 
statute  of  limitations,  92 

SALE  OF  PERSONALTY 

of  deceased  persons,  2303  et  seq. 

SALE  OR  MORTGAGE  OF  REALTY 
of  deceased  persons,  2306  et  seq. 

SALES, 

acceptance  of  goods,  liability,  1087 
partner's  interest,  Narr.   (Mich.),  1088 
purchase  price,  Narr.   (D.  C),  1089 
purchase  price,  Narr.  (111.),  1089 
refusal  to  accept  cattle,  Narr.  (111.),  1090 
refusal  to  deliver  goods,  Narr.  (111.),  1091 
refusal  to  deliver  leaf  lard,  Narr.   (111.),  1092 
rescission  of  contract,  measure  of  damages,  1084 
rescission  of  contract,  re-sale,  1084 

SCAFFOLD  INJURY, 
Narr.  (111.),  1605 
Narr.  (Mich.),  1605  (p.  1049) 

SCENIC  RAILWAY, 

injury,  action,  1606 
injury,  Narr.    (111.),  1607 

SCHOOL  DISTRICT, 

discontinued,  action,  1093 

SCHOOL  SCHEDULE, 

refusal  to  certify,  declaration  requisites,  1362 

SCHOOL  TRUSTEES, 

statute  of  limitations,  68 

SCHOOLS, 

annexation,  law  governing,  3952 
annexation,  petition,  filing,  3953 
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[references  are  to  sections] 
SCHOOLS— continued 

annexation,  powers,  exercise,  3954 

change  or  consolidation,  notice,  service,  3956 

change  or  consolidation,  petition  requisites,  3955 

high  school,  board  of  education,  election,  3958 

high  school,  petition  requisites,  3957 

law  governing,  repeal,  3920 

location  of  site  and  issue  of  bonds,  election  ballot  (111.),  3951 

location  of  site  and  issue  of  bonds,  election  notice  (111.),  3950 

new  district,  appeal,  decision  (111.),  3939 

new  district,  appeal,  jurisdiction,  3938 

new  district,  appeal,  notice  to  township  treasurer  (111.),  3940 

new  district,  appointment  of  appraisers  (111.),  3935 

new  district,  clerk's  report  of  organization  (111.),  3947 

new  district,  declaration  of  qualifications  (111.),  3930 

new  district,  election  of  directors,  certificate  (111.),  394G 

new  district,  election  of  directors,  judge's  and  clerk's  oath 

(111.),  3942 
new  district,  election  of  directors,  names  of  voters  (111.),  3943 
new  district,  election  of  directors,  notice  (111.),  3941 
new  district,  election  of  directors,  returns  (111.),  3945 
new  district,  election  of  directors,  tally  list  (111.),  3944 
new  district,  meeting,  adjournment,  3931 
new  district,  minutes  final  meeting,  denying  prayer  (111.), 

3933 
new  district,  minutes  final  meeting,  granting  prayer  (111.), 

3934 
new  district,  minutes  first  meeting  (111.),  3932 
new  district,  notice  (111.),  3926 
new  district,  notice  of  appeal  (111.),  3936 
new  district,  notice  of  appeal,  filing,  3937 
new  district,  oath  of  school  directors  (111.),  3949 
new  district,  petition  (111.),  3924 
new  district,  petition,  construction,  3925 
new  district,  petition  requisites,  3923 
new  district,  plat  (111.),  3948 
new  district,  proof  of  service  (111.),  3927 
new  district,  remonstrance  (111.),  3928 
new  district,  territory,  inhabitants,  3922 
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[references  are  to  sections] 

SCHOOLS— continued 

new  district,  withdrawal  of  names  (111.),  3929 
organization,  nature,  3921 

SCIRE  FACIAS, 

foreclosing  mortgage,  defenses,  nature  and  scope,  3987 

foreclosing  mortgage,  demurrer,  carrying  back,  3992 

foreclosing  mortgage,  foreclosure,  3981 

foreclosing  mortgage,  judgment   (111.),  3994 

foreclosing  mortgage,  judgment  requisites,  3993 

foreclosing  mortgage,  nul  tiel  record,  3989 

foreclosing  mortgage,  parties,  defendant,  husband  and  wife, 

3983 
foreclosing  mortgage,  parties,  plaintiff,  nominal,  3982 
foreclosing  mortgage,  practice,  3991 
foreclosing  mortgage,  proceeding,  nature,  3980 
foreclosing  mortgage,  set-off,  3990 

foreclosing  mortgage,  want  or  failure  of  consideration  inad- 
missible, 3988 
foreclosing  mortgage,  writ  (111.),  3986 
foreclosing  mortgage,  writ,  nature,  3984 
foreclosing  mortgage,  writ  requisites,  3985 
forfeiting  appeal  bond  (justice  of  the  peace),  writ,  3974 
forfeiting  bail  bond,  writ,  3975 

forfeiting  recognizance  or  bond,  appeal,  jurisdiction,  3979 
forfeiting  recognizance  or  bond,  judgment  (111.),  3978 
forfeiting  recognizance  or  bond,  nul  tiel  record,  3977 
forfeiting  recognizance  or  bond,  proceeding,  nature,  3972 
forfeiting  recognizance  or  bond,  statute,  validity,  3976 
forfeiture,  official  bond,  3973 
judgment,  statute  of  limitations,  79 
reviving  judgment,  defenses,  scope,  3966 
reviving  judgment,  judgment  (111.),  3971 
reviving  judgment,  judgment  requisites,  3970 
reviving  judgment,  jurisdiction,  3961 
reviving  judgment,  parties,  3962 
reviving  judgment,  plea  nul  tiel  record  (111.),  3969 
reviving  judgment,  plea  nul  tiel  record,  nature  and  scope, 

3968 
reviving  judgment,  practice,  3967 
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[references  are  to  sections] 
SCIRE  FACIAS— continued 

reviving  judgment,  praecipe  (111.),  3963 

reviving  judgment,  proceeding,  nature,  3959 

reviving  judgment,  replication  to  plea  nul  ticl  record,  3969 

reviving  judgment,  revival,  3960 

reviving  judgment,  writ  (111.),  3965 

reviving  judgment,  writ  (Md.),  3965  (p.  2496) 

reviving  judgment,  writ,  nature  and  effect,  3964 

writ  of  error,  statute  of  limitations,  Michigan,  131 

SEARCH  WARRANT, 

Illinois,  2872  (p.  1755) 

SECURITY, 
nature,  980 

SECURITY  FOR  COSTS, 
affidavit,  Michigan,  237 
affidavit,  Mississippi,  240 
affidavit  for  additional  bond,  requisites,  250 
amendment,  249 
application,  time  (111.),  232 
bond,  District  of  Columbia,  242 
bond,  Illinois,  243 
bond,  Michigan,  244 
bond,  Mississippi,  245 
bond,  scope,  251 
bond,  Virginia,  246 
bond,  West  Virginia,  247 
cross-motion,  right,  234 
execution  (fieri  facias),  Illinois,  253 
execution,  issuance,  252 
filing,  248 

Florida,  necessity,  225 
Illinois,  necessity,  226 

justification  of  surety,  Mississippi,  245  (p.  80) 
justification  of  surety,  Virginia,  246  (p.  81) 
Michigan,  227,  283 
Mississippi,  necessity,  228 
motion  (D.  C),  231 
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[references  are  to  sections] 
SECURITY  FOR  COSTS— continued 
motion,  Maryland,  235 
motion,  Michigan,  236 
motion,  Mississippi,  239 
motion  to  dismiss,  waiver,  233 
nominal  plaintiff,  necessity,  224 
notice,  Michigan,  238 
state,  necessity,  229 
suggestion,  West  Virginia,  241 
use  plaintiff,  necessity,  224 
writ  of  error,  necessity,  230 

SEDUCTION, 
action,  1363 

chastity  no  defense,  1414 
declaration  requisites,  1366 
joinder  of  counts,  1365 
parties,  1364 
statute  of  limitations,  93 

SERVICE  OF  PROCESS, 

defective  return,  practice,  725 
defendant's  knowledge,  725 

SET-OFF, 

admissible  in  trover,  2149 

advance  money  on  contract  for  sale  of  land,  1202 

burden  of  proof,  803 

completion  of  contract  for  concrete  work,  plea  (111.),  1204 

completion  of  contract  for  erection  of  church  (Md.),  1204 

(p.  593) 
denned,  791 
demand,  nature,  793 
in  action  upon  judgment,  pleading,  1797 
judgment,  amount,  804 
judgment,  appeal,  794 
judgment,  domestic  and  foreign,  795 
law  governing,  792 
nature,  791 
nominal  plaintiff,  797 
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[references  are  to  sections] 
SET-OFF— continued 
part  payment,  760 
pendency  of  action,  798 
pendency  of  appeal,  794,  798 
pleading,  799 
plea  (Fla.),  1203 
plea  (111.),  1203 
plea  (Md.),  1203  (p.  590) 
plea  (Va.),  1204  (p.  593) 
plea  in  action  of  debt  (111.),  1811 
plea,  requisites,  800 
practice,  799 

replication,  requisites,  801 
unliquidated  damages,  796 
withdrawal,  802 

SET-OFF  AND  RECOUPMENT, 
distinguished,  768 

SHAFTS  AND  OPENINGS, 

unprotected,  injury,  action,  1608 
unprotected,  injury,  Narr.   (111.),  1609 

SHERIFF, 

misconduct,  statute  of  limitations,  65 

SHERIFF'S  BOND, 

action,  parties,  1767 

SHIPMENT, 

delay,  Narr.  (Miss.),  1094 
delivery  after  notice  of  recission,  1083 
non-delivery,  action,  1095 
non-delivery,  Narr.   (111.),  1096 
shipping,  1379 

SHIPPING, 

directions,  22 

initial  carrier,  liability,  1379 

refusal,  action,  30 
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[references  are  to  sections] 
SHORT  CAUSE  CALENDAR, 
affidavit,  4495 

cause  at  issue,  disposition  of  pleas,  4493 
cause  at  issue,  similiter,  4494 
motion  to  strike,  practice,  4497 
notice,  4496 
statute,  validity,  4492 

SICK  BENEFIT  INSURANCE, 
Narr.  (Md.),  1047 

SIDEWALK  INJURIES, 
action,  1610 

assumpsit,  Narr.    (Mich.),  1063 
declaration  requisites,  1611 
elevated  private  sidewalk,  Narr.   (111.),  1612 
hole  or  washout,  Narr.  (111.),  1613 
loose  plank,  Narr.  (111.),  1614 
obstruction,  Narr.   (D.  C),  1615 
obstruction,  Narr.   (Md.),  1615  (p.  1061) 

SIMILITER, 

defined,  909 

District  of  Columbia,  912 

Florida,  913 

Illinois,  914 

Maryland,  915 

nature,  909 

practice,  911 

waiver,  910 

SITUS, 

attachment,  176 

SLANDER, 

action,  nature  and  scope,  1367 
declaration  requisites,  1369 
defenses  same  as  in  libel,  1415 
justification,  burden  of  proof,  1418 
justification,  pleading,  1416 
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[references  are  to  sections] 
SLANDER— continued 

justification,  plea  or  notice,  nature,  1417 

justification,  plea  requisites,  1419 

larceny,  Narr.  (D.  C),  1370 

malice,  evidence  of,  1369 

parties,  1368 

perjury,  Narr.   (111.),  1371 

statute  of  limitations,  94 

woman's  character,  Narr.  (D.  C),  1372 

SON  ASSAULT  DEMESNE, 
plea  (111.),  2106 
plea  (Md.),  2106  (p.  1366) 
plea  requisites,  2105 
replication  de  injuria,  proof,  2107 

SPARKS 

from  locomotive,  damage  to  property  and  injury  to  person, 

Narr.  (111.),  1550 
from  locomotive,  Narr.   (111.),  1373 
from  locomotive,  Narr.  (Md.),  1373  (p.  751) 
from  locomotive,  Narr.  (Miss.),  1373  (p.  751) 
from  traction  engine,  Narr.  (Mich.),  1374 

SPECIAL  APPEARANCE, 
form,  545 
limiting,  543 
waiver,  536,  544 

SPECIAL  ASSESSMENT, 

action,  1097 

appeal  bond,  4200 

appeal  bond,  order  approving,  4201 

appeal  or  writ  of  error,  affidavit,  4194 

appearance,  4024 

assignment  of  errors,  benefits,  4204 

assignment  of  errors,  cost  of  improvement,  apportionment, 
4205 

assignment  of  errors,  ordinance,  description  of  improve- 
ment, 4206 
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[REFERENCES  ARE  to  sections] 
SPECIAL  ASSESSMENT— continued 
bill  of  exceptions,  necessity,  4202 
bill  of  exceptions,  presentation,  4203 
completion  of  improvement,  order,  appeal,  4195 
conspiracy,  53 
default  judgment,  4193 
default,  practice,  4192 
demurrer,  practice,  4176,  4177 
dismissal,  order,  appeal,  4197 
District  of  Columbia,  law  governing,  3998 
District  of  Columbia,  notice  and  return,  3999 
Illinois,  assessment  just  and  equal  to  benefits,  affidavit,  4010 

assessment  roll,  4008 

completion  of  assessment,  certificate,  4009 

engineer's  estimate,  4004 

examination  of  collector's  books,  affidavit,  4011 

law  governing,  generally,  4000 

law  governing,  Levee  act,  validity,  4002 

law  governing,  Local  rniprovement  act,  validity, 


Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
4001 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 


mailing  notices,  affidavit,  nature,  4013 

mailing  notices,  affidavits,  4014 

order  for  objections,  4012 

petition,  4007 

petition  requisites,  4006 

posting  notices,  affidavit,  4015 

recommendation  by  improvement  board,  4005 

resolution  of  improvement  board,  4003 

special  assessment  notice,  4014  (p.  2526),  4015 
irregularities  or  informalities  no  defense  to  action,  1205 
judgment,  amendment,  4188 
judgment,  amount  certainty,  4185 
judgment  confirmation,  4191 
judgment  confirmation,  appeal,  4194 
judgment  confirmation,  nature,  4189 
judgment  confirmation,  practice,  4190 
judgment,  jurisdiction,  record,  4186 
judgment,  sale,  4187 
jurisdiction,  county  court,  3996 
Michigan,  certificate,  4016 
Michigan,  notice,  4017 
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[references  are  to  sections] 
SPECIAL  ASSESSMENT— cooitinued 
motion  for  new  trial,  4184 
motion  to  cancel,  4023 
motion  to  dismiss,  waiver,  4022 
new  assessment,  petition,  4007 

new  assessment,  objections,  annulling  ordinance,  4137 
new  assessment,  objections,  estimate  and  recommendation 

4138 
new  assessment,  objections,  excepted  property,  4139 
new  assessment,  objections,  limitation,  4140 
new  assessment,  objections,  ordinance,  description  of  work, 

4141 
new  assessment,  objections,  ordinance,  void  and  voidable, 

4142 
new  assessment,  objections,  re-assessment,  4143 
new  assessment,  objections,  remanded  cause,  4145 
new  assessment,  objections,  re-reference,  4144 
new  assessment,  objections,  res  judicata,  4146 
new  assessment,  objections,  validity,  4147 
objections,  acquisition  of  necessary  land,  license  or  grant, 

distinction,  4032 
objections,  affidavit  of  notice,  sufficiency,  4033 
objections,  alteration  of  assessment  roll,  practice,  4034 
objections,  amendment,  practice,  proof,  4031 
objections,  assessors'  qualifications,  4035 
objections,  benefits,  corner  and  inside  lots,  4036 
objections,  benefits,  excess  of  cost,  4037 
objections,  benefits,  front  footage,  4038 
objections,  benefits,  lands  not  benefited,  practice,  4039 
objections,  benefits,  municipality,  4040 
objections,  benefits,  omitted  property,  presumption,  4041 
objections,  benefits,  practice,  4044 
objections,  benefits,  previous  assessment,  4042 
objections,  benefits,  proof,  opinions,  4046 
objections,  benefits,  subsequent  work,  4043 
objections,  benefits,  trial,  4045 
objections,  board  of  local  improvements,  4047 
objections,  bonds,  vote,  4048 
objections,  boundaries,  4049 
objections,  burden  of  proof,  4030 
objections,  commissioners'  report,  4050 
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[references  are  to  sections] 
SPECIAL  ASSESSMENT— continued 

objections,  contract  existing  for  same  improvement,  4051 

objections,  contract,  sidewalk,  4052 

objections,  contractor's  bad  faith,  4053 

objections,  cost,  apportionment,  waiver,  4054 

objections,  cost,  constructing  sidewalk,  4055 

objections,  cost,  improvement,  4056 

objections,  cost,  lawful  expenses,  4057 

objections,  cost,  maintenance  of  local  improvement  board, 

4058 
objections,  cost,  itemizing,  4059 

objections,  description  of  property,  right  of  way,  4060 
objections,  description  of  property,  correcting,  4061 
objections,  election,  application,  waiver,  4178 
objections,  equitable  distribution  of  assessment,  4062 
objections,  engineer's  certificate,  4069 
objections,  engineer's  estimate,  breakage,  4063 
objections,  engineer's  estimate,  gutters,  4064 
objections,  engineer's  estimate,  items,  separation,  4066 
objections,  engineer's  estimate,  lawful  expenses,  4065 
objections,  engineer's  estimate,  sufficiency,  4067 
objections,  engineer's  estimate,  total,  4068 
objections,  estimate  excessive,  4070 
objections,  filing,  practice,  4029 
objections,  form,  affidavit,  4157 
objections,  form,  alteration  or  change,  4158 
objections,  form,  apportionment,  4159 
objections,  form,  benefits,  4160 
objections,  form,  commissioners,  4161 
objections,  form,  dedication,  4162 
objections,  form,  description  of  property,  4163 
objections,  form,  estimate,  4164 
objections,  form,  general, objection,  4156 
objections,  form,  improvement,  4165 
objections,  form,  jurisdiction,  4166 
objections,  form,  monopoly,  res  judicata,  4167 
objections,  form,  notice,  4168 
objections,  form,  ordinance,  compliance,  4169 
objections,  form,  ordinance,  validity,  4170 
objections,  form,  petition,  4171 
objections,  form,  purpose,  4172 
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[references  are  to  sections] 
SPECIAL  ASSESSMENT— continued 
objections,  form,  report,  4173 
objections,  form,  subdivision  of  property,  4174 
objections,  form,  validity  of  assessment,  4175 
objections,  fraud,  4071 
objections,  hearing,  practice,  4179 
objections,  improvement,  construction,  4072 
objections,  improvement  incomplete,  lease,  4073 
objections,  instalments,  4074 
objections,  interest,  4075 
objections,  jurisdiction,  hearing,  4076 
objections,  jurisdiction,  judge's,  4077 
objections,  jurisdiction,  territorial,  4078 
objections,  jurisdiction,  stipulation,  4079 
objections,  local  improvement,  nature,  4080 
objections,  local  improvement,  pumping  station,  4081 
objections,  meetings,  4082 
objections,  nature,  4025 
objections,  notice,  act  invalid,  4083 
objections,  notice,  confirmation,  4084 
objections,  notice,  hearing,  4085 
objections,  notice,  improvement  ordinance,  4086 
objections,  notice,  insufficient,  practice,  4087 
objections,  omitted  property,  sidewalk,  4088 
objections,  omitted  property,  practice,  4089 
objections,  ordinance,  attaching,  4090 
objections,  ordinance,  competition,  4091 
objections,  ordinance,  construction,  4092 
objections,  ordinance,  description  and  location  of  improve- 
ment, 4093 
objections,  ordinance,  description,  uncertainty,  proof,  4094 
objections,  ordinance,  description,  waiver,  4095 
objections,  ordinance,  discretion,  engineer,  4096 
objections,  ordinance,  discretion,  local  improvement  board, 

4097 
objections,  ordinance,  grade  of  street,  4098 
objections,  ordinance,  interest,  rate,  4099 
objections,  ordinance,  interest,  separation,  4100 
objections,  ordinance,  interest,  single  payment,  4101 
objections,  ordinance,  lease,  4102 
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[references  are  to  sections] 
SPECIAL  ASSESSMENT— continued 

objections,  ordinance,  materials  different,  4103 
objections,  ordinance,  materials,  uncertainty,  4104 
objections,  ordinance,  notice,  4105 
objections,  ordinance,  passage,  proof,  4106 
objections,  ordinance,  plans,  reference,  4107 
objections,  ordinance,  publication,  4108 
objections,  ordinance,  right  of  way,  practice,  4109 
objections,  ordinance,  unreasonableness,  4110 
objections,  ordinance,  unreasonableness,  house-slants,  4112 
objections,  ordinance,  unreasonableness,  ornamentation, 

4113 
objections,  ordinance,  unreasonableness,    test,    4111 
objections,  ordinance,  validity,  practice,  4114 
objections,  past  indebtedness,  4115 

objections,  pendency  of  former  proceeding,  practice,  4116 
objections,  property  owners'  petition,  4117 
objections,  publication  certificate,  4118 
objections,  public  hearing,  4119 
objections,  public  property,  4120 
objections,  rebate,  4121 
objections,  re-casting,  4122 
objections,  requisites,  blanket  form,  4028 
objections,  res  judicata,  another  tract  or  lot,  4123 
objections,  res  judicata,  condemnation  judgment,  4124 
objections,  res  judicata,  dismissal  and  discontinuance,  4125 
objections,  res  judicata,  overruling  objections,  4126 
objections,  res  judicata,  prior  instalment,  4127 
objections,  resolution,  improvement  board,  record,  4128 
objections,  resolution,  new,  4129 
objections,  right  to  file,  4026 

objections,  sewers,  connecting,  prior  assessment,  4130 
objections,  sewers,  construction,  4131 
objections,  single  system,  separate  improvements,  4132 
objections,  subdivision  of  property,  4133 
objections,  sustaining,  scope,  4180 
objections,  territory,  detached,  4134 
objections,  variance,  improvement,  4135 
objections,   variance,   resolution,   ordinance   and  engineer's 

estimate,  4136 
objections,  waiver,  admission,  4027 
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[references  are  to  sections] 
SPECIAL  ASSESSMENT— continued 

order  of  confirmation,  appeal,  4196 

order  overruling  legal  objections,  4181 

order  sustaining  legal  objections,  appeal,  4199 

order  to  try  question  of  benefits,  4182 

pleading,  3997 

proceeding,  nature  and  distinction,  3995 

rebate,  order,  appeal,  4198 

supplemental  assessment,  petition,  4007    (p.  2518) 

supplemental  assessment,  objections,  cost  of  collecting,  4148 

supplemental  assessment,  objections,  interest,  4149 

supplemental    assessment,    objections,    plats    and    profiles, 
4150 

supplemental  assessment,  objections,  premature,  4151 

supplemental  assessment,  objections,  release,  estoppel,  4152 

supplemental  assessment,  objections,  res  judicata,  benefits, 
4153 

supplemental  assessment,   objections,  res  judicata,  cost  of 
improvement,  4154 

supplemental  assessment,  objections,  res  judicata,  prior  or- 
dinance, 4155 

theory  of  the  case,  2  (p.  5) 

verdict,  petition,  4183 

Virginia,  notice  of  allegations,  4020 

Virginia  practice,  4018 

Virginia,  record,  4021 

Virginia,  report  of  engineer,  4019 

SPECIAL  BAIL, 
action,  36 
election  of  remedies,  36 

SPECIAL  DEMURRER, 

declaration,  improper  conclusion,  614 

duplicity,  ground  for,  612 

duplicity,  requisites,  612 

Florida,  practice,  642 

grounds,  requisites,  627 

Illinois,  duplicity,  643 

Illinois,  misjoinder  of  parties  and  causes,  644 
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[references  are  to  sections] 
SPECIAL  DEMURRER— continued 
Illinois,  nonjoinder,  645 
Illinois,  uncertainty,  646 
judgment,  res  judicata,  111 
Michigan,  647 
Mississippi,  649 

plea  amounting  to  general  issue,  658,  702 
uncertainty,  ground  for,  616 
Virginia,  651 

SPECIAL  DEPUTY, 

appointment  and  return,  294 
return,  requisites,  293 

SPECIAL  PLEA, 
denned,  700 
general  issue,  test,  702 

general  issue,  plea  amounting  to,  practice,  702 
leave  of  court,  881 
Michigan  practice,  870 
object,  869 
practice,  881 
requisites,  701 
scope,  701 
sufficiency,  test,  869 

SPECIAL  REPLICATION, 

admission,  917 
defined,  916 
pleading,  919 

SPECIAL  TAXATION, 
appeal  bond,  4258 

assessment,  affidavit  as  to  owners,  4219 
assessment,  affidavit  as  to  owners,  etc.,  in  superintendent's 

report,  4220 
assessment,  assessment  roll,  4216 
assessment,  assessment  roll  verification,  4217 
assessment,  assessor's  oath,  4215 
assessment,  certificate,  4218 
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[references  are  to  sections] 
SPECIAL  TAXATION— continued 

judgment,  confirmation,  4257 

law  governing,  validity,  4208 

local  improvement  board,  appointment  of  superintendent  of 
special  assessment,  4214 

local  improvement  board,  engineer's  estimate,  4210 

local  improvement  board,  notice  of  hearing  and  proof  of 
mailing,  4211 

local  improvement  board,  notice  of  improvement  ordinance, 
4213 

local  improvement  board,  recommendation  to  council,,  4212 

local  improvement  board,  resolution,  4209 

motion  for  election  upon  objections,  4246 

motion  to  make  more  definite,  4247 

notice  of  confirmation,  4226 

notice  of  election  to  proceed,  4259 

notice  of  final  hearing,  4227 

objections,  4244 

objections,  amendment,  practice,  4245 

objections,  assessor,  appointment,  4228 

objections,  benefits,  4229 

objections,  bill  of  costs,  certificate,  4231 

objections,  bill  of  costs,  expenses  and  itemization,  4230 

objections,  contract,  4232 

objections,  copy  of  ordinance,  certificate,  4233 

objections,  engineer's  qualifications,  4234 

objections,  jurisdiction,  practice,  4235 

objections,  notice,  4236 

objections,  ordinance,  cost,  pro  rata,  4237 

objections,  ordinance,  description  of  improvement,  4238 

objections,  ordinance,  grade,  4239 

objections,  property  owners'  petition,  4240 

objections,  proportionate  shares,  4141 

objections,  resolutions,  4242 

objections,  side  fillings,  4243 

order  filing  petition  and  confirming  appointment,  etc.,  4223 

order  for  publication,  4225 

order  of  default  and  confirmation,  4250 

order  overruling  motion  fdr  new  trial  and  in  arrest  of  judg- 
ment, 4256 
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[REFERENCES  ARE  TO  sections] 
SPECIAL  TAXATION— continued 

order  overruling  motion  to  make  more  definite,  4248 

order  overruling  objections,  etc.,  4251 

order  setting  hearing,  4224 

order  showing  case  taken  and  returned  by  jury,  4255 

order  taking  legal  objections  under  advisement,  4249 

order  to  try  benefits,  4252 

petition,  4222 

petition  requisites,  4221 

proceeding,  nature  and  scope,  4207 

proof  of  posting,  4226  (p.  2598) 

proof  of  publication,  4227  (p.  2600) 

proof  of  service,  4226  (p.  2598) 

verdict,  objectors,  4254 

verdict,  people,  4253 

SPECIAL  VERDICT, 

special  interrogatories  (111.),  4561 
special  interrogatories,  construction,  4562 
special  interrogatories,  judgment,  practice,  4563 
special  interrogatories,  submission,  court 's  own  motion,  prac- 
tice, 4558 
special  interrogatories,  submission,  cumulative,  4559 
special  interrogatories,  requisites,  4560 

STAIRWAY  AND  PASSAGEWAY, 
injury,  action,  1616 
injury,  Narr.  (D.  C.),  1617 
injury,  Narr.  (Mich.),  1617  (p.  1065) 

STARE  DECISIS, 

application,  805 
ejectment,  1918 

STATE, 

statute  of  limitations,  68 


STATED  ACCOUNTS, 
taxing  districts,  806 
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[references  are  to  sections] 
STATEMENT  OP  PERSONAL  INJURIES, 
Michigan,  1463 

STATUTE  OF  FRAUDS, 
plea  (111.),  1206 
pleading,  866 
verbal  or  oral  acceptance,  866 

STATUTE  OF  LIMITATIONS, 
abduction,  70 
absence  from  state,  132 
action,  accrual,  56 
additional  count,  517 
administrator's  bond,  73 
aliens,  62 

amended  declaration,  60,  517 
appeal  or  writ  of  error,  137 
arresting,  59,  60 
assault  and  battery,  71 
assumpsit,  100 
assumpsit,  plea  (111.),  1208 
assumpsit,  plea  (Va.),  1208  (p.  595), 
attachment  of  water-craft,  101 
burden  of  proof,  808 
case,  damages,  103 
case,  Illinois,  104 
case,  Michigan,  105 
case,  plea  (D.  C),  1422 
case,  plea  (111.),  1422  (p.  780) 
certiorari,  common  law  writ,  106 
certiorari,  justice  of  the  peace,  107 
certiorari,  municipal  corporation,  106 
claim  against  estate,  administrator,  108 
claim  against  estate,  contingent,  109 
claim  against  estate,  Illinois,  110 
claim  against  estate,  Michigan,  111 
commencement,  58 
controlling  elements,  54 
covenant,  113 
coram,  nobis,  112 
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[REFERENCES  ARE  TO  sections] 

STATUTE  OF  LIMITATION— continued 
damages,  103 
death,  133 
debt,  Illinois,  114 
debt,  Michigan,  115 
declaration,  60 
declaration,  service,  502 
disability,  generally,  134 
disability,  Illinois,  135 
disability,  Michigan,  136 
disbarment,  116 
diseased  animals,  72 
dissolved  corporations,  69 
distress  for  rent,  Illinois,  117 
ejectment,  Florida,  118 
ejectment,  Illinois,  119 
ejectment,  Michigan,  120 
election  contest,  Illinois,  121 
election  contest,  Michigan,  122 
false  imprisonment,  75 
fire  insurance,  78 
foreign  judgment,  79 
form  of  action,  55 
fraud  and  deceit,  76 
fraudulent  concealment,  57 
gambling  options,  77 
injunction,  137 
judgment,  59,  79,  80 
legal  proceedings,  137 
libel,  81 

malicious  prosecution,  82 

malpractice,  83 

mandamus,  123 

mesne  profits,  96 

minors,  63 

minors  and  adults,  63 

municipality,  68,  811 

new  cause  of  action,  422 

new  cause  of  action,  pleading,  812 

new  cause  of  action,  test,  812 
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[references  are  to  sections] 
STATUTE  OF  LIMITATION— continued 
new  promise,  torts,  138 
nonresident,  64 
nonsuit,  84 
penal  bond,  74 
penalties,  statutory,  85,  86 
personal  injuries,  87 
personal  injuries,  damages,  103 
personal  injuries,  municipalities,  88 
personal  injuries,  plea   (D.  C),  1686 
personal  injuries,  plea  (111.),  1686   (p.  1139) 
personal  injuries,  railroad  companies,  89 
plea  requisites,  1207 

plea  requisites,  amended  declaration,  818 
plea  requisites,  foreign  judgment,  residence,  817 
plea  requisites,  period  of  limitation,  814 
plea  requisites,  rejection  of  claim,  notice,  816 
plea  requisites,  statute,  exception,  815 
plea  requisites,  traverse,  813 
pleading,  810 

pleading  in  action  on  the  case,  1421 
pleading,  time,  809 
quo  warranto,  124 
remanded  cause,  137 
rent,  90 
replevin,  125 
replevin  bond,  91 
replication,  practice,  819 
replication,  requisites,  819 
sale  of  decedent's  real  estate,  92 
same  cause  of  action,  test,  434 
scire  facias,  79 
school  trustees,  68 
seduction,  93 
sheriff,  65 
slander,  94 
state,  68 

stockholders'  liability,  98 
summons,  60 
sureties,  66 
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[references  are  to  sections] 
STATUTE  OF  LIMITATION— continued 
suspension,  132-137 
taxes,  68 

taxes,  void  sale,  97 
trespass,  damages,  103 
trespass,  Illinois,  127 
trespass,  Michigan,  128 
trover,  129 

trustee  in  bankruptcy,  67 
waiver,  807 
waste,  98 

writ  of  error,  Illinois,  130 
writ  of  error,  Michigan,  131 

STATUTE  OR  ORDINANCE, 

violation,  proximate  cause,  1687 

STATUTES, 

class  legislation,  legal  profession,  821 

class  legislation,  power  of  legislature,  821 

class  legislation,  railroad  passengers,  821   (p.  306) 

common  law  rights,  continuation,  823 

construction,  contemporaneous,  830 

construction,  court's  duty,  828 

construction,  foreign  laws,  831 

construction,  presumption,  829 

construction,  singular  and  plural,  832 

directory  or  mandatory,  test,  824 

exception,  presumption,  389 

general  law,  test,  821 

legislative  power,  scope,  825 

person  objecting,  820 

pleading,  exceptions  and  exemptions,  389 

singular  and  plural,  832 

title,  plea,  827 

title,  requisites,  826 

validity,  court's  duty,  828 

validity,  pleading,  390 

validity,  practice,  822 
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[references  are  to  sections] 
STATUTES— continued 

validity,  presumption,  829 
validity,  waiver,  822 

STATUTORY  PENALTIES, 
action,  nature,  parties,  1768 
informer's  benefit,  1812 
pleading  and  practice,  1768 
statute  of  limitations,  85,  86 

STATUTORY  REMEDIES, 

jurisdiction,  149 

STIPULATIONS, 

ad  damnum,  practice,  4424 

agreed  statement  of  facts,  4426 

agreed  statement  of  facts,  scope,  4425 

attorney  general's  power,  4422 

attorney's  authority,  4421 

consent  judgment  and  satisfaction,  4427 

dismissal  of  suit,  4429 

dismissal  of  suit,  discretion,  4428 

estoppel,  5,  4423 

extending  time  to  plead,  4434 

jury  trying  several  cases,  4430 

jury  waiver,  scope,  4431 

jury  waiving,  4432 

nature  and  scope,  4420 

passing  case  and  submitting  it  to  court  for  trial,  4433 

pleading,  practice,  518 

re-instating  case,  4436 

restoring  files,  4437 

trial  in  vacation,  4438 

waiving  pleading,  4435 

STOCK  BROKER, 
defined,  979 

STOCKHOLDERS'  LIABILITY, 
statute  of  limitations,  95 
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[references  are  to  sections] 
STREET  CROSSING, 
injury,  action,  1618 
injury,  Narr.  (Va.),  1619 

STREETS  AND  HIGHWAYS, 

injury  from  defects  in  streets  or  highways,  action,  1620  (p. 

1072) 
injury  from  obstruction  of  public  street  by  licensee,  action, 

1620 
obstruction  of  highway,  notice  requisites,  1753 
snow,  sleet  and  ice,  action,  1620  (p.  1072) 
uninsulated  wires  causing  injury,  action,  1620 

STRIKES, 

action,  1375 
Narr.  (111.),  1376 

STRIKING  PLEADING, 
practice,  406 

SUBPOENAS, 

affidavit  for  subpoena  d.  t.,  4443 
District  of  Columbia,  4447 
Florida  4447  (p.  2700) 
Illinois,  4447  (p.  2700) 
Michigan,  4447  (p.  2701) 
Mississippi,  4447  (p.  2702) 
motion  for  subpoena  d.  t.,  4444 
order,  requisites,  4446 
praecipe,  4445 
West  Virginia,  4447  (p.  2702) 

SUBSCRIPTION  TO  CAPITAL  STOCK, 
ordered  paid  by  decree,  Narr.  (111.),  1099. 

SUBWAY, 
lights,  24 

SUDDEN  BACKING 

of  street  car,  Narr.  (Va.),  1622 
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[references  are  to  sections] 
SUDDEN  STARTING 

of  meat  chopper,  Narr.  (Mich.),  1623 

of  street  car,  alighting,  action,  1624 

of  street  car,  alighting,  Narr.  (D.  C),  1625 

of  street  car,  alighting,  Narr.  (111.),  1625  (p.  1081) 

of  street  car,  alighting,  Narr.  (Mich.),  1625  (p.  1085) 

of  street  car,  alighting,  Narr.  (Va.),  1625  (p.  1087) 

of  street  car,  boarding,  Narr.  (111.),  1626 

SUDDEN  STOPPING 

of  street  car,  Narr.  (Mich.),  1627 

SUGGESTION  OF  DEATH, 
District  of  Columbia,  214 
Illinois,  215 
Maryland,  216 
Michigan,  217 
necessity,  213 

SUGGESTION  OF  FURTHER  BREACHES, 

assignment,  nature,  1829 

SUIT, 

dismissal,  improper  parties,  218 

SUMMONS, 

alias,  nature,  318 
alias,  practice,  318 
amendment,  319 
amount  claimed,  279 
appeal  case  (D.  C),  2398 
appeal  case  (Va.),  2398  (p.  1546) 
commencement  of  suit,  274 
detinue,  Virginia  practice,  1839 
detinue,  West  Virginia,  1840 
District  of  Columbia,  284 
ejectment,  Illinois,  1874 
ejectment,  Mississippi,  1875 
Florida,  285 
Illinois,  286 
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[references  are  to  sections] 

SUMMONS — continued 
Maryland,  287 
Michigan,  288 
Mississippi,  289 
motion  to  quash,  546 
motion  to  quash,  practice,  317 
name,  middle,  277 
name,  people,  276 
nature  and  effect,  274 
nonresident  partner,  144 
requisites,  275,  et  seq. 
resident  and  nonresident  defendants,  278 

return  day,  280 

return  day,  return,  292 

return,  deputy,  292 

return,  See  295  et  seq. 

seal,  282 

service,  fo/eign  corporations,  309 

special  deputy,  See  293 

statute  of  limitations,  60 

teste,  281 

venue,  275 

Virginia,  290 

West  Virginia,  291 

SUPERIOR  COURT  OF  DETROIT, 
rules  of  court,  power,  356 

SUPERSEDEAS, 

appeal  case  (Ill.)>  2399 

SUPREME  COURT, 

additional  authorities,  practice,  5299 
advancing  cause,  motion,  5281 
advisement,  vacation,  5300 
affirmance,  order,  5307 
appearance,  effect,  5282 
assignment  of  errors,  practice,  5283 
briefs,  number,  5297 
briefs,  requisites,  practice,  5298 
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[references  are  to  sections] 
SUPREME  COURT— continued 
caption,  5305 
certiorari,  Illinois,  106 
clerk's  certificate,  5306 
continuance,  motion,  5284 
dismissal,  motion,  5287 
dismissal,  notice,  5286 
dismissal,  practice,  5285 
dismissal,  suggestions  in  opposition,  5289 
dismissal,  suggestions  in  support,  5288 
errors,  appellate  court  cases,  5278 
errors,  damages  excessive,  5263 
errors,  delay,  damages,  5262 
errors,  evidence,  5264 
errors,  facts,  5265 

errors,  finding  of  facts,  appellate  court,  5266 
errors,  finding  of  facts,  trial  court,  5267 
errors,  judgment,  affirmance,  5268 
errors,  judgment,  amount,  5269 
errors,  jurisdiction,  5270 
errors,  law  and  fact,  mixed  questions,  5272 
errors,  law  questions,  5271 

errors,  opinion  appellate  court,  res  judicata,  5273 
errors,  res  judicata,  5274 
errors,  statute,  validity,  5275 
errors,  unargued,  5279 
errors,  unassigned,  5280 
errors,  variance,  5276 
errors,  verdict  against  evidence,  5277 
judgment,  Illinois  practice,  5301 
jurisdiction,  appellate,  5257 
jurisdiction,  case  made,  5260 
jurisdiction,  record,  5258 
jurisdiction,  revenue  or  taxation,  5261 
jurisdiction,  scope,  5259 
oral  argument,  notice,  5293 

pleading,  extension  of  time,  application  (Fla.),  5291 
procedendo,  5312 

questions  urged  in  the  appellate  court,  motion,  5295 
questions  urged  in  the  appellate  court,  practice,  5294 
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[references  are  to  sections] 

SUPREME  COURT— continued 

record,  erroneous  appeal,  5296 

record,  filing,  extension  of  time,  application   (Fla.),  5291b 

record,  filing,  extension  of  time,  application  (111.),  5292 

record,  filing,  extension  of  time,  jurisdiction,  5290 

rehearing,  correction,  limitation,  5309 

rehearing,  notice  (111.),  5310 

rehearing,  petition    (111.),  5310 

rehearing,  stay  order,  practice,  5311 

remittitur,  practice,  5302 

reversal  and  remandment,  appellate  court,  practice,  5303 

reversal  and  remandment,  trial  court,  directions,  practice, 
5304 

reversal,  order,  5308 

rules  of  court,  Michigan  practice,  357 

transcript,  erroneous  appeal,  5296 

writ  of  error  from  United  States  supreme  court,  assign- 
ment of  errors,  5317 

writ  of  error  from  United  States  supreme  court,  bond,  5316 

writ  of  error  from  United  States  supreme  court,  citation 
and  return,  5315 

writ  of  error  from  United  States  supreme  court,  petition 
and  order,  5313 

writ  of  error  from  United  States  supreme  court,  writ,  5314 

SURETIES, 

release,  statute  of  limitations,  66 
statute  of  limitations,  66 

SURETY, 
action,  27 
release,  773 
release,  pleading,  773 
usury,  pleading,  851 

SURETY  BOND, 

action,  parties,  1715 

SURETYSHIP, 
pleading,  1813 
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[references  are  to  sections] 
SURGICAL  OPERATION, 
Narr.  (111.),  2070 

SURREBUTTER, 
form,  939 

SURREJOINDER, 

commencement  and  conclusion,  Illinois,  935 
commencement  and  conclusion,  Mississippi,  935 
Illinois,  936 
in  trespass,  averring  wanton  destruction  of  property,  etc. 

(111.),  2079 
Maryland,  936 

SURVIVAL  STATUTE, 
action,  nature,  87 

SURVIVORSHIP, 
proof,  1491 

right  of  action,  test,  17 
statutory  actions,  16 

SWING, 

aerial,  injury,  action,  1631 

SWITCH  DEFECTIVE, 

injury,  Narr.  (D.  C),  1628 

SWITCHING, 

negligent,  Narr.  (111.),  1630 
negligent,  Narr.  (Va.),  1630  (p.  1100) 
statute,  violation,  1629 

T 

TAXATION, 

appeal,  assignment  of  errors  (111.),  4295 
appeal,  auditor's  certificate  (HI.),  429-1 
appeal,  judgment  (Md.),  4298 
appeal,  judgment  (W.  Va.),  4301 
appeal,  jurisdiction,  4291 
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[references  are  to  sections] 

TAXATION— continued 

appeal  notice,  practice,  4292 

appeal,  order  for  hearing  (Md.),  4297 

appeal,  order  granting  (W.  Va.),  4300  (p.  2633) 

appeal,  petition   (Md.),  4296 

appeal,  petition  (W.  Va.),  4300 

appeal,  statement  of  facts  or  record  (111.),  4293 

application  for  correction  (W.  Va.),  4299 

assessment,  capital  stock,  4263 

assessment,  farm  property,  4264 

assessment,  insurance  receipts,  4265 

assessment,  mining  rights,  4266 

assessment,  omitted  property,  corporate  shares,  4267 

assessment,  penalty,  omitted  property,  exemption,  4268 

assessment,  railroad  track,  4269 

county  tax,  appropriation  ordinance,  requisites,  2424 

drainage,  annual  assessment,  amount,  3309 

drainage,  certificate  of  levy,  3311 

drainage,  notice  or  demand,  3313 

drainage,  order  extending  payment,  3310 

drainage,  proof  of  service,  3314 

drainage,  registered  bonds,  auditor's  certificate,  3312 

drainage,  special  warrant,  3315 

exemption,  burden  of  proof,  4281 

exemption,  drainage  district,  4283 

exemption,   educational   institution,   title   in   third  person, 

4284 
exemption,  leasehold,  4285 
exemption,  library  fund,  4286 
exemption,  parsonage,  4287 
exemption,  private  park,  4288 
exemption,  religious  purpose,  tax-lien,  vendor  and  vendee, 

4289 
exemption,  schools,  4290 
exemption,  statute,  construction,  4282 
exemption,  test,  4280 

extension  of  tax,  ordinance,  certified  copy,  4270 
extension  of  tax,  scaling,  sanitary  tax,  4271 
extension  of  tax,  valuation,  4272 
hard  roads  tax,  commissioners'  certificate    (111.),  3915 
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[references  are  to  sections] 
TAXATION— continued 

hard  roads  tax,  ballot  (111.),  3913 

hard  roads  tax,  bonds,  limitation,  3909 

hard  roads  tax,  notice  (111.),  3912 

hard  roads  tax,  petition  (111.)  3911, 

hard  roads  tax,  town  clerk's  certificate  (111.),  3914 

hard  roads  tax,  town  clerk's  certificate  for  extension  of  tax 

(111.),  3916 
law  governing,  4260 

objections,  board  of  review,  grounds,  4273 
objections,  double  taxation,  4274 
objections,  limitation,  4275 
objections,  railroad  debts,  4276 

objections,  road  and  bridge  tax,  certificate,  waiver,  4277 
objections,  road  tax,  limitation,  4278 
objections,  warrant,  4279 
roads  and  bridges,  county  aid,  estimate,  3918 
roads  and  bridges,  county  aid,  petition  (111.),  3917 
roads  and  bridges,  county  aid,  report  (111.),  3919 
roads  and  bridges,  tax  certificate  (111.),  3910 
statute,  compliance,  4261 
statute,  construction,  4262 
town  tax,  auditor's  certificate,  requisites,  4310 
town  tax,  town  clerk's  certificate,  4312 
town  tax,  town  clerk's  certificate,  requisites,  4311 

TAXES, 

agents  and  personal  representatives,  action,  1769 

capital  stock  tax,  declaration  requisites,  1770 

election  of  remedies,  39 

Narr.   (D.  C),  1099 

Narr.  (Md.),  1099  (p.  531) 

overvaluation,  1814 

paid  under  protest,  action,  1100 

paid  under  protest,  Narr.   (Miss.),  1101 

paid  under  void  sale,  action,  1102 

railroad  tax  statement,  declaration  requisites,  1760 

real  estate  tax,  Narr.  (111.),  1771 

statute  of  limitations,  68 

void  sale,  statute  of  limitations,  97 
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[references  are  to  sections] 
TAXING  DISTRICTS, 
stated  accounts,  806 

TAX-TITLE, 

election  of  remedies,  40 

TECHNICAL  BREACH, 

plea  in  action  of  debt  (111.),  1815 

TELEGRAMS, 

negligent  transmission,  action,  1377 
negligent  transmission,  Narr.  (Miss.),  1378 

TELEGRAPH  COMPANIES, 
skill  required,  13 

TELEGRAPH  POLES, 
rental,  action,  29 

TELEGRAPH  SERVICE, 

Narr.   (Miss.),  1103 

TENANTS  IN  COMMON 
action,  1104 

TENDER, 

acceptance,  845 

admission,  scope,  836 

amount,  834 

counting  money,  waiver,  835 

notice  with  general  issue,  844 

plea,  838 

pleading,  837 

plea  tendering  admitted  part  (111.),  1210 

practice,  837 

replication,  843 

replication  non  est  factum,  839 

under  compromise,  plea,  1211 

unearned  premium,  acceptance,  1177 

unliquidated  damages,  833 
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[references  are  to  sections] 
TESTAMENTARY  TRUSTS, 
jurisdiction,  2176 

THEORY  OF  THE  CASE, 
action,  1 

appeal  and  error,  6 
correct  theory,  3 
defective  declaration,  4747 
defined  and  explained,  1 

determination,  provable  facts  necessary  1  (p.  4) 
discontinuance,  5 
estoppel,  5 
instructions,  4523 
pleading,  4 
wrong  theory,  2 

TITLE, 

landlord  and  tenant,  846 

plea  of  failure  of  title,  requisites,  848 

vendor  and  purchaser,  pleading,  847 

TOWNS, 

disconnecting  territory,  vote,  necessity,  4309 
organization,  counter  remonstrance,  4304 
organization,  notice,  4308 
organization,  petition,  4302 
organization,  remonstrance,  4303 
organization,  report  and  opinion,  4306 
organization,  report  submitting  question,  4305 
organization,  resolution,  4307 

TRACKS 

in  close  proximity,  injury,  Narr.  (111.),  1633 

TRAIN  SERVICE, 

incompetent,  injury,  Narr.  (111.),  1634 

TRANSCRIPT  OF  RECORD, 
appeal  and  error,  5117  et  seq. 
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[references  are  to  sections] 
TRANSFORMER, 

defective,  injury  to  consumer,  Narr.  (D.  C),  1535 
defective,  injury  to  inspector,  Narr.  (111.),  1536 

TRANSPORTATION, 

failure  to  provide,  Narr.  (Miss.),  1105 

TRAVERSE, 

admission,  381 

conclusions  of  law,  704 

immaterial  matter,  705 

inducement,  378 

nature  and  scope,  377,  703 

requisites,  380,  703 

special,  378 

special  and  common,  distinguished,  379 

TRESPASS, 

action,  accrual,  126 
action,  force,  2039 
action,  grantee,  2041 
action,  husband  and  wife,  2043 
action,  lessee,  2042 
action,  nature,  34 
action,  owner  and  occupant,  2043 
action,  quare  clausum  f regit,  possession,  2040 
action,  reversioner,  2044 
aggravation,  new  assignment,  2074 
damages,  statute  of  limitations,  103 
declaration,  closes,  different,  2047 

declaration,  commencement  and  conclusion,  District  of  Col- 
umbia, 466 
declaration,  commencement  and  conclusion,  Illinois,  467 
declaration,  commencement  and  conclusion,  Mississippi,  468 
declaration,  consent,  2046 
declaration,  possession,  2048 
distinction  between  trespass  and  case,  1263 
election  of  remedies,  46 
general  issue  (Fla.),  2109 
general  issue  (111.),  2110 
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[references  are  to  sections] 
TRESPASS— continued 

general  issue  (Md.),  2111 

general  issue  (Miss.),  2110 

general  issue,  scope,  2108 

involuntary,  pleading,  2080 

judgment  (111.),  2118 

judgment  (W.  Va.),  2119 

judgment,  appeal  or  writ  of  error,  2117 

judgment,  damages,  2115 

judgment,  interest,  2116 

jurisdiction,  157 

jurisdiction,  county  and  probate  courts,  157 

justification  and  discharge,  pleading,  2081 

justification,  chattel  mortgage,  plea  (111.),  2083 

justification,  decree  and  receiver,  plea  (111.),  2084 

justification,  mortgage,  plea  (111.),  2085 

justification,  notice,  sufficiency,  2082 

justification,    replevin    proceedings    before    justice    of    the 

peace,  plea  (111.),  2087 
justification,    replevin    proceedings    before    justice    of    the 

peace,  pleading  and  proof,  2086 
land,  action,  1106 
land,  declaration  requisites,  1107 
leave  and  license,  corporation,  plea  (111.),  2089 
leave  and  license,  individual,  plea  (Fla.),  2093 
leave  and  license,  individual,  plea  (111.),  2093 
leave  and  license,  pleading,  2088 
leave  and  license,  surgeon,  plea  (111.),  2096 
leave  and  license,  third  person,  plea  (111.),  2097 
liberum  tenementum,  2098  et  seq. 
maintenance  of  action  in  general,  1263 
notice,  estoppel,  2104 
principals  and  accessaries,  2045 
statute  of  limitations,  Illinois,  127 
statute  of  limitations,  Michigan,  128 
surgeon,  consent,  2095 
verdict  (111.),  2112 
verdict  (Miss.),  2113 
verdict  (W.  Va.),  2114 
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[references  are  to  sections] 

TRESPASS— continued 
waiver,  46 
wrongful  distress,  51 

TRESTLE  ACCIDENT, 
Narr.  (Miss.),  1635 

TRIAL, 

advancing  case,  motion  and  order  (Md.),  4481 

advancing  case,  statute,  4480 

argument,  declaration,  ad  damnum,  4500 

notice  of  trial  (111.),  4487 

notice  of  trial  (Mich.),  4488 

notice  of  trial,  attorneys  of  record,  4486 

notice  of  trial,  duration,  4485 

notice  of  trial,  necessity,  4484 

notice  of  trial,  posting,  affidavit  requisites,  4491 

notice  of  trial,  proof  of  service,  4490 

notice  of  trial,  service,  "mail,  4489 

question  of  fact  for  reviewing  court,  final  order,  4499 

question  of  fact  for  reviewing  court,  order  for  venire  and 

citation,  4498 
setting  case,  motion  (111.),  4482 
setting  case,  order  (Md.),  4483 
short  cause  calendar,  4482  et  seq. 

TROVER, 

action,  frame  house,  2129 

action,  husband  and  wife,  2122 

action,  insurance,  parties,  2132 

action,  nature,  2120 

action,  proof,  2121 

action,  restored  property,  2137 

action,  shares  of  stock,  2139 

action,  surplus  from  execution  sale,  2140 

action,  tenants,  2123 

action,  timber,  2141 

bank  notes  and  coins,  Narr.  (111.),  2127 

check,  Narr.  (Va,),  2128 

declaration,  commencement  and  conclusion,  469 
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[references  are  to  sections] 
TROVER— continued 

declaration,  damages,  measure,  2125 

declaration,  joinder  of  counts,  2126 

demand,  necessity,  2124 

executor,  192 

fraud,  pleading,  2146 

gaming,  declaration  requisites,  2130 

general  declaration,  Florida,  2142 

general  declaration,  Illinois,  2143 

general  declaration,  Maryland,  2144 

general  issue,   election   of  remedies,  2145 

general  issue,  fraud  when  provable  and  when  not,  2146 

general  issue,  Illinois,  2152 

general  issue,  title  in  defendant  provable,  2150 

general  issue,  title  in  third  person  provable,  2151 

ice,  Narr.   (111.),  2131 

identification  of  property  not  essential,  52 

insurance,  Narr.  (111.),  2133 

judgment  ("W.  Va.),  2155 

judgment,  interest,  2154 

justification,   lien   for  transportation   charges,   plea    (111.), 

2148 
justification  of  plaintiff's  possession,  pleading,  waiver,  2147 
loss  of  goods  by  carrier,  Narr.  (111.),  2134 
pianoforte,  Narr.  (Mich.),  2135 
promissory  note,  Narr.  (111.),  2136 
restored  property,  declaration  requisites,  2138 
set-off  inadmissible,  2149 
statute  of  limitations,  129 
title  in  defendant,  pleading,  2150 
title  in  third  person,  pleading,  2151 
verdict  (W.  Va.),  2153 

TRUST  AND  MONOPOLY, 
plea  (111.),  1212 

TRUST  DEED, 

nature,  1703 

TRUSTEE  IN  BANKRUPTCY, 
statute  of  limitations,  67 
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[references  are  to  sections] 
TRUSTEE'S  BOND, 
Narr.  (D.  C),  1772 

U 

ULTRA  VIRES, 

acquiescence,  849 

acts  of  officers  or  agents  of  municipality,  1448 

defined,  1558 

ratification,  849 

UNAVOIDABLE, 

defined,  1482  (p.  806) 

UNDERMINING  FARM, 
Narr.  (Md.),  2072 

UNGUARDED  MACHINERY, 
injury,  action,  1636 
injury,  declaration,  sufficiency,  1637 
injury,  Narr.  (111.),  1638 
injury,  Narr.  (Mich.),  1638  (p.  1111) 

UNILATERAL  CONTRACT, 
validity,  1146 

UNPROVED  COUNTS, 

practice,  850 

UNSAFE  PREMISES, 
action,  1597 

UNSEAWORTHY  VESSEL, 
injury,  Narr.   (Mich.),  1639 

UNUSUAL  DANGERS, 
duty  to  warn,  1456 

USE  AND  OCCUPATION, 
action,  generally,  1108 
damages,  pleading,  1237 
election  of  remedies,  1108 
Narr.  (111.),  1110 
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[references  are  to  sections] 
USE  AND  OCCUPATION— continued 
proportionment  of  rent,  action,  1109 
substitution  of  new  agreement  provable  under  general  issue, 

1237 
untenantability  of  premises,  pleading,  1237 

USURY, 

burden  of  proof,  852 
essential  elements,  851 
notice  with  general  issue,  854 
pleading,  851 
plea,  requisites,  853 


VARIANCE, 

objection,  practice,  366  (p.  135) 

premature  action,  739 

waiver,  366  (p.  135) 

writ  and  declaration,  motion  to  dismiss,  nature,  593 

writ  and  declaration,  plea,  594 

writ  and  declaration,  pleading,  554  (p.  196) 

writ  and  declaration,  waiver,  544 

VENDOR, 

election  of  remedies,  38 

VENDOR  AND  PURCHASER, 
title,  pleading,  847 

VENUE, 

attachment,  176 

fiction  as  to,  420 

foreign  corporations,  163,  165 

foreign  insurance  company,  164 

garnishment,  176 

municipal  corporation,  Illinois,  166 

municipal  corporation,  Maryland  and  Michigan,  167 

nonresident  partners,  168 

personal  injuries,  foreign  corporations,  165 
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[references  are  to  sections] 

VENUE — continued 

railroad  companies,  169 

right,  nature,  160 

transitory  actions,  Illinois,  171 

transitory  actions,  Maryland,  172 

transitory  actions,  Michigan,  173 

transitory  actions,  West  Virginia,  174 

transitory  or  local  actions,  test,  170 

VERDICT, 

amendment,  practice,  4591 

assumpsit  (Fla.),  1254 

assumpsit  (Miss.),  1257 

assumpsit  (Va.),  1258 

assumpsit  (W.  Va.),  1259 

assumpsit,  requisites,  1255 

assumpsit,  variance,  1256 

case,  (Fla.),  1425 

case  (111.),  1427 

case  (Miss.),  1428 

case  (Va.),  1429 

case  (W.  Va.),  1430 

construction,  formal  defects,  4589 

construction,  sufficiency,  4590 

covenant,  practice,  1713 

debt,  Illinois,  1824 
debt,  requisites,  1822,  1823 
debt,  West  Virginia,  1825 
defects  cured,  ad  damnum,  4592 
defects  cured,  declaration,  529,  4593 
defects  cured  generally,  394 
defects  cured,  misnomer,  4594 
detinue,  requisites,  1853 
detinue,  Virginia,  1854 
detinue,  West  Virginia,  1854 
District  of  Columbia,  4587 
ejectment,  for  defendant  (111.),  i939 
ejectment,  for  defendant  (Va.),  1939 
ejectment,  for  plaintiff   (111.),  1938 
ejectment,  for  plaintiff  (Va.),  1938 
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[references  are  to  sections] 
VERDICT— continued 
fraud,  602  (p.  224) 
general,  res  judicata,  789  (p.  297) 
incomplete,  practice,  4588 
replevin,  2031  et  seq. 
requisites,  amount,  4586 
requisites,  finding,  4585 
resident  and  nonresident,  jurisdiction,  171 
tender,  amount,  836  » 

trespass,  2112  et  seq. 
uncertainty  cured  by,  616    - 
under  Dram-Shop  act,  1426 

VERIFICATION, 
forms,  4332 

plea  in  abatement,  District  of  Columbia,  561 
plea  in  abatement,  Illinois,  561 
plea  in  abatement,  Maryland,  561 
plea  in  abatement,  necessity,  560 
plea  in  abatement,  requisites,  560 
plea  in  abatement,  Virginia,  561 
plea  in  abatement,  West  Virginia,  561  (p.  200) 

VICE-PRINCIPAL, 
denned,  1453 

VICIOUS  ANIMALS, 
action,  1385 

declaration  requisites,  1386 
Narr.  (Mich.),  1387 

VILLAGES, 

organization,  abstract  or  certificate,  4321 
organization,  election  notice,  4318 
organization,  election  notice,  requisites,  4317 
organization,  election,  order,  4316 
organization,  final  order,  4322 
organization,  officers,  election  certificate,  4324 
organization,  officers,  election  notice,  4323 
organization,  petition,  4314 


3372  INDEX 

[references  are  to  sections] 

VILLAGES — continued 

organization,  petition,  filing,  4315 
organization,  petition  requisites,  4313 
organization,  posting  notice  affidavit,  4320 
organization,  posting  notice  affidavit,  requisites,  4319 

VOID  TAX  SALE, 

statute  of  limitations,  97 

VOLENTI  NON  FIT  INJURIA, 

inapplicable  to  assumed  risk,  1646 

VOLUNTARY  ASSIGNMENT, 
discontinuance,  replication,  856 

VOLUNTARY  PAYMENT, 

taxes,  28 

W 

WAGES, 

demand,  1111 

WAIVER  OR  ESTOPPEL, 
pleading,  945 

WARRANTIES, 

waiver,  1034 

WARRANTIES  AND  REPRESENTATIONS, 
defined,  1031 

WASTE, 

statute  of  limitations,  98 

WATER, 

failure  to  supply,  Narr.  (Miss.),  1112 

WATER  SUPPLY 

cut  off,  Narr.  (Miss.),  1388 
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[references  are  to  sections] 
WILLS, 

attestation  clause,  validity,  2209 
attesting  witnesses,  competency,  2209 

WITHDRAWING  PLEADINGS, 

discretion,  407 
petition,  Maryland,  408 

WITNESS'  PRIVILEGE, 

answer,  Maryland,  581  (p.  210) 

motion,  Maryland,  581 

order,  Maryland,  581  (p.  212) 

WITNESSES, 

cost,  affidavit,  4464 

number,  limiting,  4463 

order  on  petition  for  habeas  corpus,  4465 

petition  for  habeas  corpus,  4465 

WORDS  AND  PHRASES, 

See  particular  word  or  phrase  desired. 

WRIT  OF  ERROR 

from  United  States  supreme  court,  5313  et  seq. 
security  for  costs,  necessity,  230 
statute  of  limitations,  Illinois,  130 
statute  of  limitations,  Michigan,  131 

WRIT  OF  INQUIRY, 

practice  upon  default,  4660  et  seq. 

WRIT  OF  POSSESSION, 
Illinois,  1948 

issuance  in  ejectment,  1947 
jurisdiction,  1946 
Mississippi,  2886 
order  quashing,  appeal,  1949 
Virginia,  1948  (p.  1269) 


3374  INDEX 

[references  are  to  sections] 

WRITS, 

account  stated  and  seizure  (Miss.),  955 

ad  quod  damnum  (p.  2647) 

attachment,  2723  et  seq. 

attachment  in  aid,  2795  et  seq. 

attachment  of  water-craft,  2811  . 

capias,  Florida,  337 

capias,  Illinois,  338 

capias,  Michigan,  339 

detinue,  Virginia,  1837 

detinue,  West  Virginia,  1838 

replevin,  1988  et  seq. 

restitution  in  attachment  of  water-craft,  2814 

WRONGFUL  ATTACHMENT, 
election  of  remedies,  41 

WRONGFUL  DEATH, 

action,  distinctions,  1641 

action,  nature,  1640 

notice  to  municipality  unnecessary,  1642 

WRONGFUL  DISCHARGE, 

cutter  and  fitter,  Narr.  (111.),  993 

election  of  remedies,  constructive  service,  992 

employer's  liability  insurer,  Narr.   (111.),  1389 

general  occupation,  Narr.  (Miss.),  994 

housekeeper,  Narr.  (111.),  995 

theatrical  manager,  Narr.  (111.),  1000 

WRONGFUL  DISTRESS, 
election  of  remedies,  51 

WRONGFUL  FORFEITURE, 
Narr.  (111.),  1013 
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